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Associate  Justices  of  the  Supreme  Court  of  the  United  States.     8vo.     $1  75. 
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coln's Inn,  Esq.,  Barrister-at-Law.  With  very  full  Notes  of  American  Cases.  8to. 
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the  Decisions  of  the  Federal  Courts ;  comprising  the  Reports  of  the  Supreme,  Circuit, 
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to  1860.     By  Joseph  Casey,  Esq.,  State  Reporter.     12  vols.  8vo.     $54  00. 
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Charles  Butler,  Esqs.,  of  Lincoln's  Inn ;  including  also  the  Notes  of  Lord  Chief 
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8vo.     913  00. 
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on  the  Legal  and  Equitable  Rights  of  Married  Women ;  as  well  in  respect  to  their 
Property  and  Persons  ns  to  their  Children.  With  an  Appendix  of  the  recent  Ameri- 
can Statates,  and  the  Decisions  nnder  them.     By  Wm.  fi.  Cord,  Esq.     Svo.     $6  50. 

(COVENTRY  &  HUGHES'S  DIGEST.     An  Analytical  Digelled  Index 

to  the  English  Common  Law  Reports,  from  the  time  of  Henry  III.,  to  the  oommenoe- 
ment  of  the  reign  of  George  III.,  with  a  Table  of  Titles  and  Names  of  Cases.  By  T. 
Coventry,  E8(|.,  and  8.  Hnghes,  Esq.  First  American,  from  the  last  London  Edition. 
2  Tols.  Svo.     $9  00. 

DEBATES  IN   THE   CONSTITUTIONAL   CONVENTION   OF 

PENNSYLVANIA.  Proceedings  and  Debates  of  the  Convention  of  the  Common- 
wealth of  Pennsylvania,  to  propose  Amendments  to  the  Constitution,  commenced  and 
held  at  Harrisbarg,  on  the  2d  day  of  May,  1837.  Reported  by  John  Agg,  Steno- 
grapher to  the  Convention.     14  vols.  8vo.     $20  00. 

J)ESAUSSURE'S  REPORTS.  Reports  of  Cafes  Argued  and  Determined 
in  the  Court  of  Chancery  of  the  State  of  South  Carolina,  and  in  the  Court  of  Appeals 
in  Equity.  By  Henry  William  Desaussure,  Senior  Judge  of  the  Court  of  Equity,  nnd 
President  Judge  of  the  Court  of  Appeals  in  Equity,  in  the  said  State.  Second  Edi- 
tion.    Revised  and  corrected.     4  vols,  in  2,  8vo.     $15  00. 

r)UANE  ON   THE   LAW  OF  LANDLORD  AND  TENANT  IN 

PENNSYLVANIA.  A  View  of  the  Relation  of  Landlord  and  Tenant  in  Pennsylvania, 
as  affected  by  Acts  of  Assembly  and  Judicial  Decisions.  By  William  Duane,  Esq., 
author  of  **  A  Treatise  on  the  Road  Laws  of  Pennsylvania."     12mo.     75  cents. 

J)UANE  ON  THE  ROAD  LAWS  OF  PENNSYLVANIA.     A  View 

of  the  Law  of  Roads,  Highways,  Bridges,  and  Ferries  in  Pennsylvania.  By  William 
Duane,  Esq.,  author  of  "  A  View  of  the  Relation  of  Landlord  and  Tenant  in  Pennsyl* 
vaniA.'*     12mo.     75  cents. 

J)UNLAP'S  BOOK  OF  FORMS.  A  Book  of  Forms,  containing  more 
tbnn  two  thousand  Forms  for  Practice  in  the  Courts  of  Pennsylvania  and  of  the  United 
Sutes,  and  for  Conveyancing ;  also,  for  the  use  of  Public  Officers,  and  Men  of  Business 
generally.  Adapted  to  the  recent  Acts  of  Assembly  of  Pennsylvania,  with  Explnna* 
tory  Remarks,  and  numerous  Precedents  and  References  to  Standard  Authorities. 
By  James  D.  Dunlap,  Counsellor-at-Law,  Ac.  Fourth  edition,  revised  and  greatly 
enlarged.     Svo.     $5  50. 

£DEN'S   CHANCERY   REPORTS.      Reports   of    Cafes  Argued  and 

Determined  in  the  High  Court  of  Chancery,  from  1757  to  1766,  from  the  original 
manuscripts  of  Lord  Chancellor  Northington,  collected  and  arranged  with  Notes  and 
References  to  former  and  subsequent  determinations,  and  to  the  Registrar's  Books. 
By  the  Hon.  R.  H.  Eden,  Esq.  First  American,  from  the  last  London  edition.  2  vols. 
in  one.     Svo.     5  00. 

;gQUITY  DRAFTSMAN,  fee  VAN  HEYTHUYSEN. 

■PQUITY  RULES.  Rules  of  Equity  Praaice  adopted  by  the  Supreme 
Court  of  Pennsylvania,  May  27th,  1865 ;  with  the  Report  of  the  Commissioners,  and 
a  full  Index.     8vo.  Pamph.     60  cents. 

pEARNE  ON  REMAINDERS.  An  Effay  on  the  Learning  of  Contin- 
gent Remainders  and  Executory  Devises.  Bv  Charles  Fearne,  Esq.,  Barrister-at-Ln  w. 
Fourth  American,  from  the  Tenth  London  Edition,  containing  the  Notes,  Cases,  and 
other  matter  added  to  the  former  editions,  by  Charles  Butler,  Esq.,  with  an  original 
view  of  Executory  Interests  in  Real  and  Personal  Property,  comprising  the  points 
deducible  from  the  Cases  stated  in  the  Treatise  of  Fearne,  as  well  as  statements  of, 
and  the  conclusions  from,  three  hundred  additional  Modern  Cases,  together  with 
References  to  numerous  other  Decisions,  and  so  connected  with  the  text  of  Fearne,  as 
to  form  a  body  of  notes  thereto.    By  Josiah  W.  Smith,  Esq.    2  vols.  Svo.     $9  00. 

piNLASON'S  LEADING  CASES  ON  PLEADING.     A  Seleftion  of 

Leading  Cases  on  Pleading  and  Parties  to  Actions,  with  Practical  Notes  elucidating 
the  Principles  of  Pleading  (as  exemplified  in  cases  of  most  frequent  occurrence  in 
Practice)  by  a  Reference  to  the  Earliest  Authoritie?,  and  designed  to  assist  both  the 
Practitioner  and  the  Student.  By  W.  Finloson,  E^sq.,  of  the  Middle  Temple,  Special 
Pleader.     Svo.     $1  60. 
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QRAYDON'S  FORMS  OF  CONVEYANCING  AND  PRACTICE. 

Forms  of  Conveyancing,  and  of  Practice  in  the  Courts  of  Common  Plea».  Quarter 
Sessions,  Oyer  and  Terminer,  the  Supreme  and  Orphans'  Courts,  and  the  Offices  of  the 
various  Civil  Officers  and  Justices  of  the  Peace,  in  Pennsylvania.  By  W.  Oraydon. 
Fourth  edition,  revised,  corrected,  enlarged,  and  adapted  to  the  present  state  of  the 
law  ;  with  copious  Explanatory  Notes  and  References,  and  also  a  new  and  very  com- 
prehensive Index.     By  Robert  E.  Wright,  Esq.     8vo.     $3  50. 

QREENING'S  FORMS.  A  colleaion  of  Forms  of  Declarations  and 
other  Pleadings  usually  prepared  in  Attorneys'  Offices.  With  Notes.  By  Henry 
Greening,  Special  Pleader.  With  Notes  and  References,  by  R.  E.  Wright,  Esq., 
adapting  it  to  American  Practice.     8vo.     (In  preparation.) 

QRESLEY'S  EQUITY  EVIDENCE.     A  Treatife  on  the  Law  of  Evi- 

dence  in  the  Courts  of  Equity.  By  the  late  Richard  Newcombe  Gresley,  Esq.,  A.  M., 
Barrister-at-Law.  Second  edition,  with  such  Alterations  and  Additions  as  to  render 
it  conformable  to  the  Statutes,  Decisions,  and  General  Orders  regulating  the  Law  and 
Practice  as  to  Evidence  in  the  High  Court  of  Chancery ;  together  with  divers  further 
Illustrations,  by  reference  to  the  Law  and  Practice,  as  to  Evidence  in  the  Courts  of 
Common  Law  and  Civil  Law.  By  Christopher  Alderson  Calvert,  Esq.,  A.M.,  Bar- 
rister-at>Law.     8vo.     Netj  $3  60. 


]^  ALE'S  PLEAS  OF  THE  CROWN.      The  Hiflory  of  the  Pleas  of 

the  Crown.  By  Sir  Matthew  Hnle,  Knt.  :  sometime  Lord  Chief  Justice  of  the  King's 
Bench.  First  published  from  his  Lordship's  original  manuscript,  and  the  several 
references  to  the  records  examined  by  the  originals ;  with  Notes  by  Sollom  Emlyn, 
Esq.,  with  a  table  of  the  principal  matters.  First  American  edition,  with  Notes  and 
References  to  later  Cases,  by  W.  A.  Stokes  and  E.  Ingersoll,  Esqs.  2  vols.  8vo. 
ill  00. 

]^ ARRIS'S    PENNSYLVANIA    STATE    REPORTS.       Pennsylvania 

State  Reports,  containing  Cases  adjudged  in  the  Supreme  Court  of  Pennsylvania,  from 
1849  to  1855.     By  George  W.  Harris,  State  Reporter.     12  vols.  8vo.  $54  00. 

f^ARRISON'S    DIGKST.      An  Analytical  Digeft  of  all  the  Reported 

Cases  Determined  in  the  Hon^e  of  Lords  ;  the  several  Courts  of  Common  Law  in  Bano 
and  at  Nisi  Prius,  and  the  Court  of  Bankruptcy,  from  1756  to  1852.  Including  the 
Crown  Cases  Reserved,  and  a  full  selection  of  Equity  Decisions ;  with  the  munuscript 
cases  cited  in  the  best  Modern  Treatises  not  elsewhere  reported.  Second  American, 
from  the  third  London  edition.  By  R.  T.  Harrison,  Esq.  7  vols.  8vo.  JNet^  $50  00. 
*«*  Vols.  6  and  7  for  sale  separately,  at  #6  00  each,  nd. 

f^ILDYARD  ON  MARINE  INSURANCE.     A  Treatife  on  the  Prin- 

ciples  of  the  Law  of  Marine  Insurance.  In  two  parts.  I.  On  the  Contract  itself, 
between  the  Assured  and  the  Assurer.  II.  Of  the  causes  which  vacate  that  Contract ; 
in  what  cases  the  Assured  is  entitled  to  recover  back  the  Consideration  paid  by  him  ; 
and  lastly,  what  is  the  Remedy  provided  by  the  Law  for  either  party  against  the  other. 
By  Francis  Hildyard,  A.  M.,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law.  8vo. 
$2  50. 

f^ILLIARD  ON  INJUNCTIONS.  The  Law  of  Injunctions.  By 
Francis  Hilliard,  Esq.,  author  of  the  "  Law  of  Torts,'*  "  Law  of  Mortgages, "  Ac.  Ac. 
I  vol.  8vo.     $0  50. 

J^INDMARCH  ON  PATENTS.     A  Treatise  on  the  Law  relative  to 

Patent  Privileges  for  the  Sole  Use  of  Inventions,  and  the  Practice  of  obtaining  Letters 
Patent  for  Inventions,  with  an  Appendix  of  Forms  and  Entries.  By  W.  M.  Hind- 
march,  Esq.,  Barrister-at-Law.  With  an  Appendix  of,  1.  The  Acts  of  Congress;  2. 
Decisions  of  the  Courts  of  the  United  States,  and  3.  Forms  for  obtaining  Letters 
Patent.     8vo.     $2  50. 

J^OOD  ON  EXECUTORS.  A  Praftical  Treatife  on  the  Law  relating 
to  Registers,  Registers'  Courts,  Orphans'  Courts,  Auditors,  Executors,  Administrators, 
Guardians,  and  Trustees  in  Pennsylvania.  With  Appendices  of  Acts  of  Assembly, 
Forms,  Ac.  Ac.,  and  an  Index.  By  Samuel  Hood,  of  the  Philadelphia  Bar.  Second 
edition.     8vo.     (In  preparation.) 

J^AY  ON  COMMERCIAL  LAW.     A  Compendium  of  the  Mercantile 

Law  of  England.  Intended  as  a  Court  and  Circuit  Companion.  By  Jos.  Kay,  M.  A., 
of  the  Inner  Temple,  Es$q.,  Barrister-at-Luw.  With  full  American  Annotations.  (In 
preparation.) 
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LESTER'S    LAND    LAWS.      Decifions  of  the  Interior  Department  in 

the  Pablic  Land  Cases,  and  Land  Laws,  passed  by  the  Congress  of  tbe  United  States; 
togetber  witb  the  Regulations  of  tbe  General  Land  Office.  By  W.  W.  Lester,  Esq.,  of 
the  Interior  Department,  Washington,  D.  C.     $5  50. 

T  INN*S  ANALYTICAL  INDEX.  An  Analytical  Index  of  Parallel 
Reference  to  the  Cases  adjudged  in  the  several  Coarts  of  Pennsylvania;  with  an 
Appendix  containing  a  collection  of  Cases  overruled,  denied,  doubted,  or  limited  in 
their  application.  By  Samuel  Linn,  President  Judge  of  the  Twenty*fifth  Judicial 
District.     8vo.     $6  00. 

J^ADDOCK'S   CHANCERY  REPORTS.      Reports  of  Cafes  Argued 

and  Determined  in  the  Court  of  the  Vice-chancellor  of  England,  during  the  time  of 
the  Right  Hon.  Sir  Thomas  Plumer,  Knt.  By  H.  Maddock,  Esq.  6  vols,  in  3.  8vo. 
$16  00. 

J^jARSHALL'S  CIRCUIT  COURT  DECISIONS.     Reports  of  Cafes 

Decided  by  the  Honorable  John  Marshall,  late  Chief  Justice  of  the  United  States,  in 
the  Circuit  Court  of  the  United  States  for  the  District  of  Virginia  and  North  Carolina, 
from  1802  to  1833  inclusive.  Edited  by  John  W.  Brockenbrough,  Counsellor-at-Lav. 
Vol.  2  only,  the  Ist  vol.  being  out  of  print.     $5  00. 

I^/JILES'S  REPORTS.  Reports  of  Cafes  determined  in  the  Diftrift  Court 
for  tbe  City  and  County  of  Philadelphia,  from  March,  1835  (with  some  previous  ca<«es), 
to  December,  1840.  By  John  Miles,  Counsellor-at-Law.  Vol.  2  only,  the  Ist  vol. 
being  out  of  print.     $5  00. 

J^jITCHELL'S  PENNSYLVANIA  CONSTABLE.     A  Manual  for  the 

Use  of  Constables  in  Pennsylvania,  witb  the  necessary  Forms,  Ac.  ke.  By  James  T. 
Mitchell,  Esq.     l2mo.     (In  preparation.) 

J^ORRIS  ON  THE  LAW  OF  REPLEVIN.     A  Praftical  Treatife  on 

the  Law  of  Replevin  in  the  United  States ;  with  an  Appendix  of  Forms,  and  a  Digest 
of  Statutes.  By  P.  Pemberton  Morris,  Esq.,  of  the  Philadelphia  Bar.  Second  edition. 
8vo.     (In  preparation.) 

QPINIONS  OF  THE  ATTORNEYS-GENERAL  OF  THE  UNITED 

STATES.  Official  Opinions  of  the  Attorneys-General  of  the  United  States,  advising 
the  President  and  Heads  of  Departments  in  relation  to  their  Official  Duties,  and  ex- 
p^Mindiog  the  Constitution,  Subsisting  Treaties  with  Foreign  Governments  and  with 
Indian  Tribes,  and  the  Public  Laws  of  the  Country ;  Embracing  tbe  Opinions  of  all 
tbe  Attorneys- General  from  Randolph  to  Cushing ;  with  Notes  and  References.  The 
first  5  Tols.  by  B.  F.  Hall,  Esq.;  vols.  6,  7,  and  8,  by  C.  C.  Andrews,  Esq.  8  vols. 
8vo.     $28  00. 


PENNSYLVANIA  REPORTS— 


Supreme  Court. 


Sei^eaiit  &  Rawle's  Reports,  17  toIs. 

IVurof^e  Jt  Watts's  Reports,  3  toIs. 

WntU'a  Reports,  10  vols. 

Watu'B  k  Sergeant'H  Reports.  9  toIs. 

Harri»'K  Penney  Irani  a  State  Reports,  1 1  vols. 

Ca«er'a  Pennsylvania  State  Reports,  12  vols. 

Wright's  Pennnylvania  State  Reports,  12  vols. 

Brigiitly's  Reportti,  1  vol. 

31i]e<i*»  Reports,  vol.  2  only  (District  Court  of  Philadelphia). 

Baldwin's  Reports,  1  vol.  (0.  C.  U.  S.  Eastern  I>latrict  of  Pennsylrania) 


<• 


$102  00. 

IS  00. 

m  00. 

fi4  00. 

64  00. 

Fi\  00. 

64  00. 

6  m. 

6  00. 

6  00. 


PENROSE  &  WATTS'S  REPORTS.     Reports  of  Cases  adjudged  in  the 

Supreme  Court  of  Pennsylvania,  from  September  Term,  1829,  to  June  Term,  1832. 
By  William  Kawle,  Jr.,  Charles  B.  Penrose,  and  Frederick  Watts,  Counsellors  at 
Law.     Second  Edition.     3  vols.  8vo.     $18  00. 

pOTHIER  ON  OBLIGATIONS.     A  Treatife  on  the  Law  of  Obliga- 

tions  and  Contracts,  by  M.  Pothier.  Third  American  Edition.  Translated  from  the 
French,  witb  an  Introduction,  Appendix,  and  Notes,  Illustrative  of  tbe  English  Law 
on  the  subject,  by  William  David  Evans,  Esq.,  Barrister-at-Law.   2  vols.  8vo.   $9  00. 


PRICE  ON  LIMITATIONS  AND  LIENS.  Of  the  Limitation  of 
Actions  and  of  Liens  against  Real  Estate  in  Pennsylvania.  By  Eli  K.  Price.  8vo. 
^3  50. 


e 


O  LAW  PUBLICATIONS  OF  KAY  AND  BROTHER, 

pRITCHARD'S  ADMIRALTY  DIGEST.     An  Analytical  Digest  of 

all  the  Reported  Cases  determined  by  the  High  Court  of  Admiralty  of  England,  the 
Lords  Commissioners  of  Appeal  in  Prise  Causes,  and  (on  Questions  of  Maritime  and 
International  Law)  by  the  Judicial  Committee  of  the  Privy  Council ;  also  of  the 
Analogous  Cases  in  the  Common  Law,  Equity,  and  Ecclesiastical  Courts,  and  of  the 
Statutes  applicable  to  the  Cases  Reported ;  with  Notes  from  the  Text  Writers,  and 
other  Authorities,  on  Maritime  Law.  and  the  Scotch,  Irish,  and  American  Reports. 
By  William  Tarn  Pritohard,  Esq.  With  an  appendix  containing  the  American  Law 
of  Evidence  in  Equity  Cases,  being  an  Analytical  Digest  of  Equity  Cases  decided  in 
the  Courts  of  the  United  States  and  of  the  several  States,  from  the  earliest  period 
down  to  the  date  of  the  publication  of  this  volume.     8vo.     $3  50. 

pURDON'S  DIGEST,  1 700-1861.     A  Digeft  of  the  Laws  of  Pennfyl- 

vania,  from  the  Year  One  Thousand  Seven  Hundred  to  the  Twenty-first  day  of  May, 
One  Thousand  Eight  Hundred  and  Sixty-one.  Originally  compiled  by  John  Purdon, 
Esq.  Ninth  Edition.  Revised,  with  Marginal  References;  Foot-notes  to  the  Judi- 
cial Decisions ;  Analytical  Contents ;  a  Digested  Syllabus  of  each  Title ;  and  a  New, 
Full,  and  Exhaustive  Index.     By  F.  C.  Brightly,  Esq.     I  vol.  Imperial  8vo.    $7  60. 

pURDON'S  ANNUAL  DIGEST,  1 862-1 865.     Annual  Digeft  of  the 

Laws  of  Pennsylvania,  for  the  years  1862  to  1865  :  namely,  from  21  May,  1861,  to  21 
June,  1865.  Together  with  some  Laws  of  older  date  inadvertently  omitted  in  Pur- 
don's  Digest;  completing  Brightly's  Purdon's  Digest  to  the  present  time.  By  Fred- 
erick C.  Brightly,  Esq.,  editor  of  Purdon's  Digest,  Ac.   Imperial  8vo.  pamph.   $1  50. 

J^OBERTS'S  DIGEST.     A  Digeft  of  Seleft  Britifti  Statutes,  comprifing 

those  which,  according  to  the  Report  of  the  Judges  of  the  Supreme  Court  made  to 
the  Legislature,  appear  to  be  in  force  in  Pennsylvania,  with  some  others ;  with 
Notes  and  Illustrations.  By  Samuel  Roberts,  President  of  the  Court  of  Common 
Pleas  of  the  Fifth  Judicial  District  of  Pennsylvania.  Second  Edition,  with  ad- 
ditional Notes  and  References  to  English  and  American  Decisions,  giving  construction 
to  these  Statutes,  down  to  the  present  time ;  and  also,  the  Report  made  by  the  Judges 
of  the  Supreme  Court  to  the  Legislature.  By  Robert  E.  Wright,  Gounsellor-at-Law. 
8vo.     $2  50. 

PROPER  ON  LEGACIES.  A  Treatife  on  the  Law  of  Legacies.  By  the 
late  R.  S.  Donnison  Roper.  Esq.,  Barrister-at-Law ;  and  by  Henry  Hopley  White, 
Esq.,  Barrister-at-Law.  With  References  to  American  Cases.  Second  American, 
from  the  Fourth  London  Edition.     2  vols.  8vo.     $11  00. 

gANDERS  ON  USES  AND  TRUSTS.     An  EfTay  on  Ufes  and  Trufts, 

and  on  the  Nature  and  Operation  of  Conveyances  at  Common  Law,  and  of  those  which 
derive  their  Effect  from  the  Statute  of  U.ses.  By  Francis  Williams  Sanders,  Esq. 
The  Second  American,  from  the  last  London  Edition.  By  George  Williams  Sanders, 
Esq.,  and  John  Warner,  Esq.  With  References  to  later  English  and  American  Cases, 
by  a  Member  of  the  Philadelphia  Bar.    Two  volumes  in  one.    8vo.     $5  00. 

gAUNDERS   ON   PLEADING   AND   EVIDENCE.       The   Law   of 

Pleading  and  Evidence  in  Civil  Actions,  arranged  alphabetically,  with  Practical 
Forms;  and  the  Pleadings  and  Evidence  to  support  them.  By  John  Simcoe  Snun- 
ders,  Esq.  The  Second  Edition  by  Robert  Lush,  Esq.,  Barrister-at-Law.  Sixth 
American  Edition.  With  References  by  a  member  of  the  Philadelphia  Bar.  (In 
preparation.) 

gELWYN'S  NISI  PRIUS.  An  Abridgment  of  the  Law  of  Nisi  Prius. 
By  William  Selwyn,  Esq.  Seventh  American,  from  the  Eleventh  London  Edition ; 
with  the  Notes  of  Messrs.  Wheaton,  Wharton  and  Law,  and  full  References  to  the 
late  American  authorities.    By  Asa  I.  Fish,  Esq.     2  vols.  8vo.     $13  00. 

gERGEANT  ON  THE  MECHANICS'  LIEN  LAW  OF  PENNSYL- 

VANIA.  A  Treatise  on  the  Lien  of  Mechanics  and  Material  Men  in  Pennsylvania ; 
with  the  Acts  of  Assembly  relating  thereto ;  and  various  Forms  of  Claims.  By  Henry 
J.  Sergeant,  Esq.  Second  Edition.  By  E.  Spencer  Miller,  Esq.,  Counsellor-at-Law 
and  Professor  of  the  Law  of  Real  Estate,  Conveyancing,  and  Equity  Jurisprudence  in 
the  Law  Department  of  the  University  of  Pennsylvania.     $8  50. 

gERGEANT  ON  FOREIGN  ATTACHMENT  IN  PENNSYLVA- 

NIA.  A  Treatise  upon  the  Law  of  Pennsylvania  relative  to  the  Proceeding  by 
Foreign  Attachment,  with  the  Acts  of  Assembly  now  in  force  on  the  subject  of  Foreign 
and  Domestic  Attnchments.  Second  Edition,  with  additions  and  improvements.  By 
Thomas  Sergeant,  Esq.    8vo.    $2  50. 
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SERGEANT  ON  THE  LAND  LAWS  OF  PENNSYLVANIA.      A 

Tiew  of  the  lAxxd  Laws  of  Pennsylvania,  with  Notices  of  its  Early  History  and  Legistla- 
tioQ.  By  Thomas  Sergeant,  Esq.,  author  of  a  '*  Treatise  on  the  Law  of  Foreign  Attaofa- 
meni,  Ao."    8to.     $2  50. 

SERGEANT  AND  RA WLE'S  REPORTS.     Reports  of  Cafes  adjudged 

in  the  Supreme  Court  of  Pennsylvania,  from  June  Term,  1814,  to  September  Term, 
1828.     By  Thomas  Sergeant  and  William  Rawie,  Jr.     17  vols.  8to.     $102  00. 

SMITH   ON    EXECUTORY   INTERESTS.      An  Original  View  of 

Executory  Interests  in  Real  and  Personal  Property,  comprising  the  points  deduoible 
from  the  cases  stated  in  the  Treatise  of  Fearne,  as  well  as  Statements  of,  and  Conclu- 
sions from,  three  hundred  additional  Modern  Cases,  together  with  References  to 
numerous  other  Decisions,  and  so  connected  with  the  text  of  Fearne,  as  to  form  a 
body  of  notes  thereto.  By  Josiah  W.  Smith,  B.  C.  L.  Esq.,  Barrister-at  Law.  8to. 
$3  50. 

SMITH'S  FORMS.  Forms  of  Procedure,  in  the  Courts  of  Pennfylvania. 
A  complete  and  reliable  Collection  of  Forms  of  Procedure,  in  the  Courts  of  Quarter 
Sessions,  Orphans*  Court,  Registers'  Court ;  before  the  Registers  in  the  Court  of 
Common  Pleas,  Ac.  Ac.     By  P.  Frazier  Smith,  Esq.     8yo.     f  5  50. 

SMITH  AND  REED'S  LAWS  OF  PENNSYLVANIA.     Laws  of  the 

Commonwealth  of  Pennsylvania,  republished  under  the  authority  of  the  Legislature, 
with  Notes  and  References.  Commencing  14th  October,  1700,  and  terminating  23d 
April,  1829.     10  toIs.  870.     $20  00. 

*«*  The  8th,  9th,  and  10th  yolames  are  sold  separately,  to  eoraplete  sets,  at  $2  60  per  toI. 

STEPHEN  ON  PLEADING.  A  Treatife  on  the  Principles  of  Pleading 
in  Civil  Actions ;  comprising  a  Summary  View  of  the  whole  Proceedings  in  a  Suit  at 
Law.  By  flenry  John  Stephen,  Sergeant  at  Law.  Corrected  in  conformity  with  the 
rules  of  H.  T.,  1834,  and  otherwise  improved.  With  notes  and  additions.  By  Francis 
J.  Troubat,  with  additional  notes  by  a  member  of  the  Philadelphia  Bar.    8vo.    $4  00. 

'pIDD'S  PRACTICE.     The  Praftice  of  the  Courts*  of  King's  Bench,  and 

Common  Pleas,  in  Personal  Actions  and  Ejectment,  to  which  are  added  the  Law  and 
Practice  of  Extents,  and  the  Rules  of  Court  and  Modem  Decisions,  in  the  Exchequer 
of  Pleas.  By  Wm.  Tidd,  Esq.  Fourth  American,  from  the  ninth  London  edition, 
with  Notes  of  Recent  English  Statutes  and  Decisions.  By  Francis  J.  Troubat,  Esq., 
with  additional  Notes  by  A.  I.  Fish,  Esq.     2  vols.  8?o.     $13  00. 

'PROUBAT   ON   LIMITED    PARTNERSHIP.      A  Treatife  on  the 

Law  of  Limited  Partnership  in  the  United  States.  With  a  copious  Appendix  of  Forms 
of  Deeds  of  Limited  Partnership,  the  Statutes  of  Limited  Partnership  enacted  by  the 
different  States,  and  Reports  of  all  the  Decisions  on  this  branch  of  the  law  which  have 
been  made  in  the  American  courts.  By  Francis  J.  Troubat,  Esq.,  of  the  Philadelphia 
Bar.    8vo.     $5  00. 

'pROUBAT  AND  HALY'S  PENNSYLVANIA  PRACTICE.     New 

Edition.  The  Practice  in  Civil  Actions  and  Proceedings,  in  the  Supreme  Court  of 
Pennsylvania,  in  the  District  Court  and  Court  of  Common  Plesb  for  the  City  and 
County  of  Philadelphia,  and  in  the  Courts  of  the  United  States.  By  Francis  J. 
Troubat  and  William  W.  Haly.  Fourth  Edition.  2  vols.  8vo.,  by  A.  I.  Fish,  Esq. 
(In  preparation.) 

UNITED  STATES  CIRCUIT  COURT  REPORTS— 

Baldwin^s  C.  G.  Reports.  Eastern  District  of  Pennsylvania  and  New  Jersey.  1  vol.  8vo. 
i6  00 

Mamhall's  G.  C.  Decisions.  District  of  Virginia  and  Korth  Carolina,  vol.  2  only.  The  1st 
vol.  being  out  of  print.    $.*}  00. 

VAN    HEYTHUYSEN'S    EQUITY    DRAFTSMAN.      The    Equity 

Draftsman.  Being  a  Selection  of  Forms  of  Pleading  in  Suits  in  Equity.  Originally  com- 
piled by  F.  Van  Heythuysen,  Esq.  Revised  and  Enlarged,  with  numerous  additional 
Forms  and  Notes,  by  Edward  Hughes,  Esq.  Fourth  American,  from  the  last  London 
edition,  with  copious  Notes  and  References  to  American  Cases,  by  a  Member  of  the 
Philadelphia  Bar.     8vo.     |7  00. 

"^ATTS'S  REPORTS.  Reports  of  Cafes  argued  and  determined  in  the 
Supreme  Court  of  Pennsylvania,  from  May  Term,  1S'{2,  to  September  Term,  1840. 
By  Frederiek  Watts,  Counsellor-at-Law.     Second  Edition.     10  vols.  8ro.         $60  00 


8  LAW  PUBLICATIONS  OF  KAY  AND  BROTHER. 

\YATTS   AND   SERGEANT'S    REPORTS.      Reports  of  Cafes   ad- 

judged  in  the  Sapreme  Court  of  Pennsylvania,  from  May  Term,  1841,  to  May  Ternii 
1845.     By  Frederick  Watt«  and  Henry  J.  Sergeant.     9  vols.  8vo.     $54  00. 

\YELFORD'S  EQUITY  PLEADINGS.    A  Praaical  Treatife  on  Equity 

Pleadings,  with  Observations  on  the  New  Orders  of  1841,  and  an  Appendix  containing 
those  Orders.  By  Richard  Griffiths  Welford,  Esq.,  of  the  Inner  Temple,  Barrister-at- 
Law.     8vo.     $1  50. 

\YKARTON'S  AMERICAN  CRIMINAL  LAW.     A  Treatife  on  the 

Criminal  Law  of  the  United  States;  comprising  a  General  View  of  the  Criminal  Juris- 
prudence of  the  Common  and  Civil  Law,  and  a  Digest  of  the  Penal  Statutes  of  the 
General  Government,  and  of  Massachusetts,  New  York,  Pennsylvania,  Virginia,  and 
Ohio.  By  Francis  Wharton,  Esq.,  author  of  *' Precedents  of  Indictments,"  Ac.  ^. 
Fifth  and  revised  edition.     2  vols.  8vo.     $14  00. 

\YHARTON'S  PRECEDENTS  OF  INDICTMENTS  AND  PLEAS. 

Precedents  of  Indictments  and  Pleas,  adapted  to  the  use  both  of  the  Courts  of  the 
United  States  and  those  of  the  several  States ;  together  with  Notes  on  Criminal  Plead- 
ing and  Practice,  embracing  the  English  and  American  Authorities  generally.  By 
Francis  Wharton,  Esq.,  author  of  a  Treatise  on  "American  Criminal  Law,"  &o. 
Second  and  revised  edition.     8vo.     $7  50. 

\YHARTON  ON  THE  AMERICAN  LAW  OF  HOMICIDE.     A 

Treatise  on  the  Law  of  Homicide  in  the  United  States ;  to  which  is  appended  a  Series 
of  Leading  Cases,  now  out  of  print,  or  existing  only  In  manuscript.  By  Francis 
Wharton,  author  of  a  "Treatise  on  the  Criminal  Law  of  the  United  States,"  '*  Prece- 
dents of  Indictments  and  Pleas,"  "State  Trials  of  the  United  States,"  Ac.  8vo. 
$4  50. 

\YHARTON*S  LAW  DICTIONARY.    A  Law  Lexicon,  or  Diftionary 

of  Jurisprudence  ;  Explaining  all  the  Technical  Words  and  Phrases  employed  in  the 
several  Departments  of  English  Law.  Including  also  the  various  Legal  Term^  used  in 
Commercial  Transactions ;  together  with  an  Explanatory  as  well  as  Literal  Transla- 
tion of  the  Latin  Maxim%  contained  in  the  writings  of  the  Ancient  and  Modern  Com- 
mentators. By  J.  J.  S.  Wharton,  Esq.,  Barrister-at-Law,  Ac.  Second  American, 
from  the  second  London  edition,  with  additions.  By  Edward  Hopper,  Esq.  8vo. 
$7  50. 

\YHARTON  AND  STILLE'S  MEDICAL  JURISPRUDENCE.     A 

Treatise  on  Medical  Jurisprudence.  By  Francis  Wharton,  Esq. ,  author  of  a  '*  Treatise 
on  American  Criminal  Law,"  Ac.,  and  Moreton  StilkS,  M.  D.,  Lecturer  on  the  Principles 
and  Practice  of  Medicine  in  the  Philadelphia  Association  for  Medical  Instruction. 
The  Medical  part  Revised  and  Corrected  with  numerous  additions,  by  Alfred  Still^, 
M.  D.,  Prof,  of  the  Practice  of  Medicine  in  the  University  of  Pennsylvania.  Second 
and  revised  edition.     8vo.     $8  00. 

\yHEATON,  fee  SELWYN. 

\YILLI  AMS  ON  EXECUTORS.     A  Treatife  on  the  Law  of  Executors 

and  Administrators.  By  Edward  Vaughan  Williams.  (Now  one  of  the  Judges  of 
Her  Majesty's  Court  of  Common  Pleas.)  Fifth  American,  from  the  last  London 
edition.  With  Notes  and  References  to  American  authorities,  by  Asa  I.  Fish,  Esq. 
2  vols.  8vo.     $13  00. 

^ILLIAMS  ON  PLEADING.     An  Introduction  to  the  Principles  and 

Practice  of  Pleading  in  Civil  Actions  in  the  Superior  Courts  of  Law  at  Westminster. 
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PREFACE. 


The  present  work,  as  will  be  seen,  is  strictly  con- 
fined to  the  subject  expressed  in  the  title,  Injunctions. 
It  is  a  very  noticeable  fault  in  a  law  treatise,  as  well 
as  any  other,  if,  while  not  wanting  in  unity  of  plan^ 
it  fail  in  unity  of  execution; — if,  tempted  by  some 
casual    association  of   other  subjects  with   that   of 
which  it  professes  to  treat,  it  fly  off  from  the  latter, 
and  fill  up  its  pages  with  the  statement  of  cases  and 
principles,  which,  however  valuable  in   themselves, 
have  no  scientific  connection  with   the   main  topic 
sought  to  be  illustrated.    Acknowledging  its  manifold 
other  faults,  I  think  it  will  be  found  that  this  book  is 
not  chargeable  with   the  one  in  question.     I   may 
add,  however,  that,  in  treating  of  this  single  branch 
of  the  great  code  of  equity  jurisprudence^  I  have  often 
been   strongly  tempted    to  wander   into   its   other 
copious  departments;  with  all  of  which,  injunction 
has  a  direct  connection.     Equity  is  a  portion  of  the 
law,  with  which  no  one  can  be  brought  even  inci- 
dentally in  contact,  without  becoming  deeply  inter- 
ested, and  inspired  with  the  desire  of  a  thorough  and 
exhaustive  exploration.     A  few  remarks  upon  the 
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general  subject  may  be  pardoned  in  the  preface,  as  no 
departure  from  the  rule  above  laid  down  with  regard 
to  the  work  itselfi 

Perhaps  there  is  no  feature  in  our  American  juris- 
prudence more  full  of  encouragement,  than  the  now 
prevalent  disposition — supplanting  a  morbid  and  un- 
defined fear  of  the  shapeless  evils  which  might  result 
from  such  a  policy — to  incorporate  into'our  law  the 
benign  principles  and  the  comprehensive  and  search- 
ing remedies  of  equity  .(a)  In  one  aspect,  more  espe- 
cially, is  this  a  most  desirable  tendency.  I  refer  to 
the  adoption  of  equity  jurisprudence,  as  a  substitute 
for  attempts  to  soften,  modify,  and  adapt  the  common 
law,  by  express  statutory  enactments.  Had  the  rules 
and  remedies  of  equity  been  introduced,  with  the 
common  law,  into  our  colonial  and  provincial  juris- 
prudence; it  may  be  doubted  whether  the  statute 
books  of  the  several  United  States  would  have  so 
abounded  with  brief,  positive,  and  abrupt  changes 
upon  some  of  the  most  vital  subjects  of  municipal 
regulation.  These  changes  have  been  with  some  truth, 
no  doubt,  deemed  essential,  in  order  that  the  law,  the 
growth  of  less  enlightened  periods,  might  keep  up 
with  the  progress  of  society.  But,  from  the  nature 
of  the  case,  the  remedy  has  often  proved  far  worse 
than  the  disease.  Unforeseen  consequences  have  re- 
sulted, from   the  sudden  abrogation   of  time-settled 

( i)  See  the  remarks  of  Mr.  Chief  Justice  Gibson,  on  page  418. 
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rules  and  principles,  far  more  disastrous  than  any 
occasional  hardship  or  abuse  in  tl^eir  practical  appli- 
cation. As  a  single  example,  I  need  only  mention 
the  relation  of  husband  and  wife — in  reference  to 
which  American  legislation  has  been  so  sweeping,  so 
fluctuating,  so  incoherently  various,  and,  is  it  too 
much  to  say,  so  unqualifiedly  discreditable.  With 
regard  to  this  and  numerous  other  subjects  which 
fall  under  equity  jurisdiction,  it  would  have  been  far 
better  that  the  rigor  of  the  common  law  should  have 
been  softened  and  toned^  with  exceptions  and  qualifi- 
cations, like  itself  the  gradual  product  of  advancing 
ages;  than  that  the  same  end  should  have  been 
sought  by  a  few  lines  of  statutory  provision,  in  a 
breath  undoing  the  work  of  years  and  centuries,  and 
often  themselves  ftirnishing  the  material  for  doubtful 
construction  and  interminable  litigation. 

The  present  work  is  designed  to  be  thoroughly 
American.  While  the  English  cases  have  been  cited, 
sufficiently  to  give  a  correct  view  of  the  English 
law,  as  the  original  foundation,  and  an  existing 
constituent  part,  of  our  own  jurisprudence ;  the  pro- 
cess of  selection  has  been  more  largely  applied  to 
them  than  to  the  decisions  of  the  American  courts, 
which  last  are  designed  to  be  fully  and  exhaustively 
stated.  The  subject  of  injunction  involves  so  many 
points  which  are  strictly  points  of  practice,  and  the 
English  differs  so  widely  from  the  American  practice, 
that  many  of  the  English  cases  would  be  of  little 
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practical  value  in  the  United  States.  It  is  believed, 
however,  that  the  leading  English  decisions,  more 
especially  those  of  the  most  recent  date,  will  be  found 
referred  to,  and  often  stated  at  considerable  length. 
At  the  present  moment,  when  the  indications  are  so 
strong,  of  a  prevailing  desire  to  have  "the  events  of 
the  last  four  years  treated  as  if  they  had  never  been, 
it  is  perhaps  hardly  necessary  to  remark,  that,  in 
citing  the  American  cases,  no  distinction  is  made 
between  the  Northern  and  Southern  States.  It  so 
happens,  that  the  decisions  of  Southern  courts  upon 
the  subject  of  injunction  are  comparatively  very 
numerous.  Every  lawyer  knows,  that  the  judgments 
of  those  tribunals  often  bear  a  favorable  comparison 
with  those  of  any  others  in  the  land.  Upon  the 
one  great  subject,  which  now  seems  to  have  provi^ 
dentially  disappeared  from  the  broad  surface  of 
American  social  and  civil  life,  the  remarks  of  a  dis- 
tinguished jurist  are  no  exaggeration,  even  as  applied 
to  Southern  judges;  tto  whom,  indeed,  it  would  seem 
they  are  almost  exclusively  applicable,  not  from  want 
of  disposition,  but  of  opportunity,  in  any  others,  to 
illustrate  them.  "As  slavery  is  in  derogation  of 
natural  right,  and  exists  only  by  positive  institution, 
the  courts  of  this  country,  actuated  by  the  spirit  of 
the  common  law,  have  always  been  disposed  to  apply 
the  maxim,  Jwra  in  amni  casu  libertati  dant  fanoremr 
"  For  the  trial  of  the  question  of  freedom — in  all  the 
cases  in  the  books  it  seems  that  a  wide  indulgence  is 


PREFACE.  Vll 

granted  to  the  claimant,  and  the  court  will  not  suflfer 
him  to  be  defeated  by  an  omission  of  formalities  of 
procedure."(a) 

If  Southern  courts  and  judges  have  thus  humanely 
and  manfully  withstood  those  legislative  and  popular 
influences,  which  are  very  far  from  being  entitled  to 
the  commendation  just  quoted;  their  integrity  as 
well  as  ability  may  well  entitle  their  adjudications 
upon  any  subject  to  be  received  everywhere  with  un- 
diminished respect. 

Injunction  has  been  a  subject  of  much  statutory 
regulation.  While,  as  I  have  already  remarked,  the 
prevailing  tendency  now  is,  to  adopt  equity  into 
American  jurisprudetce ;  the  distinction  is  very  gene- 
rally abrogated  between  courts  of  law  and  equity,  and 
in  some  instances  between  proceedings  in  law  and 
equity.  The  aphorism  of  Lord  Bax^n,  to  the  prac- 
tical wisdom  of  which,  notwithstanding  the  theoretical 
absurdity  of  two  codes  of  law,  each  administered  by 
its  own  tribunal,  in  the  same  government,  many  will 
even  now  be  disposed  to  assent,  is  pretty  extensively 
set  at  nought  in  American  legislation.  "  Apud  nonnul- 
los  receptum  est,  ut  jurisdictio,  quae  discernit  secun- 
dum aequum  et  bonum,  atque  ilia  altera,  quse  procedit 
secundum  jus  strictum,  iisdem  curiis  deputentur: 
apud  alios  autem,  ut  diversis ;  omnino  placet  curiarum 
separatio.     Neque  enim  servabitur  distinctio  casuum. 


(a)  Parsons  on  Contracts  (3d  ed.),  pp.  326,  328. 
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si  fiat  commixio  jurisdictionum,  sed  arbitrium  legem 
tandem  trahet."(a) 

The  result  has  been,  with  reference  to  the  subject 
of  injunction,  that  in  many  of  the  States  injunctions 
may  be  granted  by  the  courts,  or  the  judges  thereof, 
miscellaneously.  The  same  power  is  sometimes, 
though  not  often,  conferred  upon  mere  ministerial 
officers  of  the  courts.  From  this  consolidation  of  law 
and  equity,  other  changes,  also,  have  necessarily  en- 
sued, with  reference  to  a  proceeding  which  in  its 
origin  was  so  strictly  equitable.  In  the  Appendix 
will  be  found  a  summary  statement  of  the  statutory 
provisions  in  the  several  States;  as  also  of  some  of 
the  latest  cases,  which  were  not  inserted  in  the  body 
of  the  work. 

With  regard  to  the  plan  and  arrangement  of  the 
present  work,  it  will  be  seen  that  the  first  six  chap- 
ters, as  compared  with  those  which  follow,  are  of  a 
general  and  comprehensive  character.  The  succeeding 
chapters,  relating  to  the  grounds^  parties^  and  subjects 
of  injunction,  are  necessarily  more  brief  and  frag- 
mentary, the  same  points  and  cases  having  been 
previously  stated  in  some  other  connection.  And 
this  threefold  division  itself  is  unavoidably  some- 
what inaccurate;  the  respective  questions,  for  what 
injury,  by  or  against  what  person,  and  in  reference  to 


(a)  Bacon,  de  Aug.  Scicnt.,  lib.  8,  chap.  3,  aph.  45. 
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what  subject-matter,  an  injunction  may  issue,  from 
the  very  nature  of  the  case  often  running  into  each 
other.  The  division  adopted,  whether  good  or  bad, 
is  my  o'wn.  It  may  follow,  but  has  not  been  bor- 
rowed from  that  of  any  other  work,  F.  H. 
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THE  LAW  OF  INJUNCTIONS. 


CHAPTER  L 


DEFINITION,  NATURE,  AND  PURPOSES  OF  AN  INJUNCTION. 


1.  Definition. 

3.  Injunction  and  prohibition  dis- 
tingaished. 
5.  Is  a  preventive  remedj. 

7.  Moat  be  in  its  nature  effectual. 

8.  Provisional  or  perpetual. 
10.  Miscellaneous  requisitions. 
12.  Cases  and  subjects  for  injunc- 
tion. 

14.  Injury — continuing  injury; 
denial  of  title ;  amount. 

16.  Tbe  right  must  be  clear. 

17.  But  it  is  a  question  of  discre- 
tion. 

18.  There  must  be  an  equitable 
claim ;  qnaliflcations  and  exceptions 
to  the  rule. 

23.  No  remedy  at  law. 
25.  Remedy  as  affected  by  statute. 
31.  Irreparable  injury  —  form  of 
decree. 

34.  Other  remedies  than  an  action 
at  law. 

35.  Whether  an  action  must  first 
be  brought. 

36.  Naked  legal  right. 

38.  Injury — nature  and  degree. 


43.  Laches — neglect  and  delay. 

45.  Evidence. 

46.  Writings. 

48.  Answer  as  evidence. 

49.  AflidaviU. 

60.  Courts  whose  proceedings  may 
be  enjoined — ^practice  in  the  different 
States. 

63.  Proceedings  in  chancery. 

67.  In  admiralty. 

68.  Foreign  courts. 

69.  Pleadings. 

87.  Form  of  injunction. 

88.  Successive  injunctions. 
90.  Parties. 

91  a.  Commonwealth. 

91  6.  Privilege. 

92.  Private  and  public  injury. 

96.  Joint  parties. 

99.  Representatives  of  persons  de- 
ceased. 

102.  Injunction  as  connected  with 
specific  performance, 

104.  Notice. 

119.  Miscellaneous  points  of  prac- 
tice. 


§  1.  An  injanction  is  defined  as  "a  prohibitory  writ,  spe- 
cially prayed  for  by  a  bill  in  which  the  plaintiff's  title  is  set 
forth,  restraining  a  person  from  committing  or  doing  an  act 
(other  than  criminal  act8)(a)  which  appears  to  be  against 


(a)  An  early,  and  somewhat  striking  and  dramatic  case,  would  seem 
to  negative  this  exception.    The  defendant  and  Sir  William  Russell, 
1 


•  •  •   • 

•         •     • 

•  •       •• 


•  • 


•     •       • 
>  •     •  .  • 


THE  LAW  OF  INJUNCTIONS.  [CH.  I. 
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equrty-imd  conscience."*    If  the  subject  of  a  bill  in  equity 
.be*-"  to  quiet  the  possession  of  lands,  to  stay  waste,  or  to 
/^jsftgp  proceedings  at  law,  an  injunction  is  also  prayed,  in  the 
.\r*/*fiature  of  an  interdiction  by  the  civil  law,  commanding  the 
defendant  to  cease."^ 


« 


§  2.  It  is  said  "an  injunction  is  extraneous  to  the  cause 
and  not  a  proceeding  in  it."'  (See  §  18.)  So  it  is  held  that 
the  injunction  can  issue  only  as  auxiliary  to  some  primary 
equity,  except  to  stay  waste  or  prevent  irreparable  injury  .'•(a) 

>  Bout.  Law  Diet. ;  Whart.  Law        *  Stockton  v,  Briggs,  6  Jones  Eqn. 
Diet.  309  ;  Schofield  v,  Bokkelen,  lb.  342; 

<  3  Bl.  Comm.  441.  MoRae  v.  Atlantic,  &o.,  lb.  395. 

'  Per   Sir  L.   Shadwell,  V.   C. ; 
Gooseman  v,  Dann,  10  Sim.  518. 

dining  with  the  plaintifif  at  his  hoase,  after  dinner  fell  into  play  with  the 
plaintiff  and  won  of  him  in  ready  money  about  900Z.,  which  Brett 
brought  away  with  him  (though  when  they  began  to  play  the  defendant 
and  Sir  William  Russell  had  not  above  eight  guineas  between  them), 
and  Sir  Bazil,  being  somewhat  inflamed  with  wine,  brought  down  a  bag 
of  guineas  containing  about  15002.,  and  Brett  won  that  money  also,  and 
had  it  in  his  possession ;  but  as  he  was  going  away  with  it  out  of  the 
house,  Firebrasse  and  his  servants  seized  upon  it  and  took  it  from  him. 
Firebrasse  had  brought  an  information  against  Brett  for  playing  with 
false  dice,  but  Brett  was  acquitted;  and  Brett  had  brought  an  action 
of  trespass  against  Firebrasse  for  taking  from  him,  in  a  forcible  manner, 
this  bag  of  guineas;  and  thereupon  Firebrasse  exhibited  his  bill, 
charging  many  circumstances  of  fraud  and  circumvention,  which  wese 
denied  by  the  defendant's  answer ;  and  upon  the  plaintiff's  motion  the 
Lord  Chancellor  granted  an  injunction  till  the  hearing  of  the  cause,  and 
said  that  he  thought  the  sum  very  exorbitant  for  a  man  to  lose  at  play 
in  one  night,  and  that  if  it  was  in  his  power  he  would  prevent  it,  and 
cited  the  case  of  Sir  Cecil  Bishop  and  Sir  John  Staples,  in  the  Lord  Chief 
Justice  Hale's  time,  about  a  wager  upon  a  foot-race,  and  that  the  Chief 
Justice  in  that  case  said  that  those  great  wagers  proceeded  from  avor- 
rice  J  and  were  founded  in  corruption,  Firebrasse  v.  Brett,  1  Vem.  489. 

(a)  The  Supreme  Court  of  Maine  can  issue  writs  of  injunction  only 
in  cases  within  its  equity  jurisdiction.    Smith  v,  Ellis,  29  Maine,  422. 

The  21st  article  of  the  charge  against  Cardinal  Wolsey  is,  *'  that  the 
said  Lord  Cardinal  hath  granted  many  injunctions  by  writ,  and  the  par- 
ties never  called  thereunto,  nor  bill  put  in  against  them."  See  1  Yern. 
156,  n.,  4  Inst.  92. 


CH.  I.]  DEFINITION,  NATURE,  AND  PURPOSES.  8 

§  8.  The  following  distinction  is  taken  between  an  injanc- 
tioQ  and  the  somewhat  analogous  remedy  of  prohibition :  (a) 

§  4.  ^^  K  prohibition  is  a  remedy  against  an  encroachment  of 
jurisdiction,  issues  only  from  a  superior  court,  is  granted 
on  the  suggestion  that  the  court  to  which  it  is  directed  has 
not  the  legal  cognizance  of  the  cause,  and  is  directed  to  the 
judge  of  the  inferior  court  as  well  as  to  the  parties  in  the 
cause.  An  injunction,  on  the  other  hand,  where  its  object 
is  to  restrain  proceedings  in  another  court,  is  directed  only 
to  the  parties,  neither  assumes  any  superiority  over  the  court 
in  which  they  are  proceeding,  nor  denies  its  jurisdiction,  but 
is  granted  on  the  sole  ground  that  from  certain  equitable 
circumstances  of  which  the  court  that  issues  it  has  cogni- 
zance, it  is  against  conscience  or  the  party  to  proceed  in 
the  cause."  ^ 

§  5.  Injunction  is  said  to  be  wholly  "  a  preventive  remedy. 
(See  §  14.)  If  the  injury  be  already  done,  the  writ  can  have 
no  operation,  for  it  cannot  be  applied  correctively  so  as  to 
remove  it.  It  is  not  used  for  the  purpose  of  punishment  or 
to  compel  persons  to  do  right,  but  simply  to  prevent  them 
from  doing  wrong."*  It  is  said:  "The  leading  principle — the 
principle  which  I  humbly  conceive  ought,  generally  speak- 
ing, to  be  the  guide  of  the  court,  and  to  limit  its  discretion 
in  granting  injunctions,  at  least  where  no  very  special  cir- 
cumstances occur — is,  that  such  a  restraint  should  be  im- 
posed as  may  suffice  to  stop  the  mischief  complained  of,  and 
where  it  is  to  stay  injury,  to  keep  things  as  they  are  for  the 
present."^    So  it  is  held,  that  an  injunction  granted  on  an  ex 

'  Watennan's  Eden,  Introd.  14.  '  Per  Lord  Brongham,  Blakemore 

'  Attj.  G«n.  V.  N.  J^,  &o.,  2  Green,  r.  Glamorganshire,  &o.,  1  My,  &  K. 
136.  185. 

(a)  The  remedies  of  injunction  and  certiorari  are  sometimes  com- 
pared. Tfaas,  if  a  justice  of  the  peace  grants  a  new  trial  without  notice, 
and  the  party  does  not  appear  at  the  second  trial,  he  may  elect  between 
an  iojunction  and  a  certiorari.    Aycock  v,  Williams,  18  Tex.  392. 
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parte  application,  on  filing  the  bill,  does  not  require  the  de- 
fendant to  Aet  or  undo  anything,  but  simply  restrains  him 
from  acting.'  That  its  office  is  to  restrain  the  acts  of  the 
defendant  in  the  suit,  and  not  to  compel  him  to  undo  what 
he  has  already  done,  or  to  restore  anything,  further  than 
this  results  from  such  restraint;  unless  issued  after  the  de- 
cree, when  it  becomes  a  judicial  process.' 

§  6.  The  lessee  of  an  inn  covenanted  to  use  and  keep  it 
open  as  such,  and  not  do  any  act  to  forfeit  the  licenses.  He 
having  threatened  to  act  in  violation  of  the  former  part  of 
the  covenant,  the  lessor  obtained  an  ex  parte  injunction,  re- 
straining him  from  the  discontinuance  covenanted  against, 
and  from  doing  any  act  whereby  the  licenses  might  become 
forfeited  or  be  refused.  No  intention  appearing  to  violate 
the  negative  part  of  the  covenant,  and  the  court  having  no 
power  to  enforce  the  other  part,  which  would  be  equivalent 
to  ordering  the  defendant  to  keep  an  inn;  held,  the  injunc- 
tion should  be  dissolved.'  So,  upon  motion  for  an  injunction, 
the  object  was,  to  compel  the  party  to  put  everything  in  the 
same  state  in  which  it  was  before,  by  filling  up  a  ditch  he 
had  made,  as  well  as  to  prevent  digging  farther.  Lord  Thur- 
low  said:  "I  will  not  order  him  to  fill  up  this  ditch  before 
answer.  That  would  be  a  great  deal  too  much  to  do.  This 
ditch  may  be  a  mile  long.  Take  an  order  that  he  shall  do 
nothing  more  till  answer  or  farther  order."* 

§  7.  From  the  nature  of  injunction  as  a  preventive  remedy 
it  necessarily  results,  that,  in  order  to  justify  its  application, 
the  injury  in  question  must  be  likely  to  occur  without  it. 
Hence,  where  it  appeared  that  there  was  no  intention  on  the 
part  of  the  defendants  to  do  the  alleged  wrong,  but  they  were 
attending  to  the  plaintiff's  objections,  and  endeavoring  to 
ascertain  what  course  was  the  best  for  them  to  pursue,  the 

>  BoBlej  V,  Snsqnehazma,  &c.,  3  VTaahington,  &o.  v.  Green,  I  Marjr- 
Bland,  63.  land  Ch.  Decis.  97. 

«  Murdock'B  Case,  2  Bland,  461 ;        »  Hooper  v.  Brodrick,  11  Sim.  47. 

*  1  Ves.  Jr.  140. 
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bill  was  dismissed  with  costs.  The  court  remark :  "  If  an 
injonctioQ  were  granted  in  this  case,  it  would  be  an  injunc- 
tion to  restrain  the  defendants  from  doing  acts,  which  they 
never  had  any  intention  of  doing  except  in  the  performance 
of  their  duty,  and  which  they  have  in  pursuance  of  the  plain- 
tiff's suggestions  formally  resolved  not  to  do  at  all."^  And  in 
a  case  relating  to  a  water-course,  it  was  remarked,  with  refer- 
ence to  the  necessary  conditions  of  granting  an  injunction : 
^  One  of  those  conditions  is,  that  the  injunction,  by  stopping 
the  acts  complained  o^  will  restore  or  tend  to  restore  the 
party  complaining  to  the  enjoyment  of  that  right  which  he 
has  established  against  the  defendant.  I  say  'restore  or  tend 
to  restore,'  because  I  conceivo^it:  is  no  answer  to  an  applica- 
tion of  this  sort  for  the  defendant  to  say  that  other  persons 
as  well  as  he  are  polluting  the  stream,  and,  therefore,  the 
injunction  will  not  restore  the  plaintiff  to  the  enjoyment  of 
his  legal  right,  inasmuch  as  it  will  not  prevent  those  other 
persons  from  continuing  to  pollute  the  water ;  for  the  plain- 
tiff must  sue  each  of  the  wrong  doers  separately,  unless,  in- 
deed, they  are  acting  in  partnership  or  in  concert  together ; 
and  the  obtaining  of  an  injunction  against  any  one,  though 
it  may  not  actually  restore,  does  tend  to  restore  the  plaintiff 
to  the  enjoyment  of  his  right,  as  it  is  a  step  towards  obtain- 
ing an  injunction  against  each  of  them."'  And  in  a  subse- 
quent part  of  the  same  judgment  it  is  said:  ''But  whenever 
human  beings  congregate  in  large  numbers  on  the  banks  of 
a  stream,  the  inevitable  consequence  is,  that  a  great  quantity 
of  sewerage  is  discharged  into  the  stream,  which  necessarily 
has  the  effect  of  polluting  it.  Therefore,  to  some  considera- 
ble extent,  the  pollution  of  this  stream  is  inevitable.  Not  all 
the  courts  of  law  and  equity  in  the  kingdom  can  prevent  it. 
If  this  injunction  were  granted,  it  would  not  have  the  effect 
of  restoring  or  tending  to  restore  the  plaintiffs  to  the  posi- 
tion in  which  they  originally  stood."* 

■  Woodman  v.  Robinson,  15  £ng.        >  Wood  v,  Sntcliffe,  2  Sim.  N.  S. 
L.  &  £qu.  150.  166. 

*  2  Sim.  N.  8. 167. 
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§  8.  "Injunctions  are  either  provisional  or  perpetaal. 
Provisional  injunctions  are  such  as  are  to  continue  until  the 
coming  in  of  the  defendant's  answer,  or  until  the  bearing  of 
the  case,  or  until  the  Master  has  made  his  report(a).  Per- 
petual  are  such  as  form  part  of  the  decree  made  at  the  hear- 
ing, upon  the  merits,  whereby  the  defendant  is  perpetually 
inhibited  from  the  assertion  of  a  (pretended)  right,  or  per- 
petually restrained  from  the  commission  of  an  act  which 
would  be  contrary  to  equity  and  good  conscience.  Pro- 
visional injunctions  are  generally  divided  into  two  kinds, 
common  and  special.  Common  injunctions{b)  are  those  which 
are  granted  as  of  course,  upon  a  defendant  being  in  default 
for  not  appearing,  or  for  not  answeribg  within  the  time 
limited  for  that  purpose  by  the  orders  of  the  court.  Special 
injunctions  are  those  which  are  granted  upon  special  grounds 
arising  out  of  the  circumstances  of  the  case.  Injunctions  of 
this  description  are  issued  sometimes  on  the  merits  discslosed 
by  the  answer,  sometimes  on  affidavits  before  the  answer  is 

(a)  If  a  statute  provides,  that  an  injunction  shall  be  granted  only 
where  the  complaint  shows  that  the  party  is  entitled  to  the  relief  sought ; 
upon  a  motion  for  preliminary  injunction,  contrary  to  the  usual  practice, 
the  court  must  inquire  into  its  right  to  reUeve.  Hartt  v.  Harvey,  32 
Barb.  55. 

In  reference  to  the  grafting  of  temporary  injunctions  in  Massachusetts, 
the  court  remarks  as  follows :  "  Such  (temporary)  injunctions  under  the 
early  practice  of  the  court,  as  a  court  of  equity,  were  granted  with  con- 
siderable facility,  on  the  ground  that  being  ex  parte,  it  would  not  affect 
the  merits  on  an  ultimate  hearing,  and  that  if  its  operation  were  con- 
siderably injurious  to  the  respondents,  it  was  competent  for  them  to 
move  to  dissolve  it  on  aflSdavit,  on  application  to  any  judge,  upon  short 
notice  and  cause  shown.  Somewhat  more  caution  has  been  observed  in 
this  matter,  latterly,  on  consideration  that  if  such  an  injunction  is  not 
necessary  to  prevent  irreparable  injury,  or  render  the  purpose  of  the 
suit  unavailing,  it  may  operate  injuriously  to  interrupt  an  important 
enterprise,  and  because  after  subpoena  served,  the  respondent  has  notice 
of  the  suit,  and  proceeds,  at  the  peril  of  all  the  consequences  which  may 
ensue."    Per  Shaw,  C-  J.,  Wing  v.  Fairhaven,  8  Cush.  363. 

(b)  The  common  injunction  stays  proceedings  at  law  till  answers  or 
further  order ;  the  injunction  in  an  interpleading  suit  stays  them  till 
further  order.    Moore  v.  Usher,  7  Sim.  383. 
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filed,  and  sometimes  even  without  notioe  and  before  the  de- 
fendant has  appeared(ay  Although  Lord  Eldon  remarked| 
^  The  party  hears  of  the  injunction  before  he  hears  of  the  bill. 
I  do  not  like  granting  these  injunctions  on  motion.'^  And 
in  a  case  in  New  York  it  is  truly  said:  "There  are  many 
cases  in  which  the  complainant  may  be  entitled  to  a  perpetual 
injunction  on  the  hearing,  where  it  would  be  manifestly  im- 
proper to  grant  an  injunction  in  limine.  The  final  injunction 
is  in  many  cases  matter  of  strict  right,  and  granted  as  a 
necessary  consequence  of  the  decree  made  in  the  cause.  On 
the  contrary,  the  preliminary  injunction  before  answer  is  a 
matter  resting  altogether  in  the  discretion  of  the  court,  and 
ought  not  to  be  granted  unless  the  injury  is  pressing  and 
the  delay  dangerous.''^ 

§  9.  The  object  of  a  preliminary  injunction  is  to  prevent 
some  threatening  irreparable  mischief,  until  an  opportunity 
for  a  full  and  deliberate  investigation.^  It  will  not  be  granted 
when  the  main  question  in  the  case  is  being  investigated  by 
a  court  of  law.  The  right  must  be  first  settled.  So,  although 
equity  takes  jurisdiction  to  restrain  waste  by  injunction,  and 
in  some  particular  cases  to  obtain  a  discovery  and  account, 
and,  having  for  these  objects  obtained  jurisdiction,  proceeds, 
in  order  to  avoid  multiplicity  of  suits,  to  compensate  for 
damages  done;  yet  the  jurisdiction  itself  must  rest,  in  the 
first  instance,  on  the  necessity  for  an  injunction,  or  discovery 
and  account' 

'  3  Dan.  Ch.  PL  (Perkins*  Edn.)  *  Attorney  General  v.  Patenion,  1 
1876.  Stookt.  624. 

'  1  Ves.  Jr.  140.  ^  Lefforge  v.  West,  2  Cart.  514. 

*  Per  Walworth,  Chanc,  N.  Y. 
Printing,  &e.  r.  Pitch,  1  Paige,  98. 

(a)  "  In  1  Hoffman's  Chancery  Practice,  78,  it  is  said,  there  is  nothing 
in  oar  practice  similar  to  this  English  practice,  of  issaing  the  writ  upon 
the  presumed  admission  of  the  defendant,  by  his  default,  of  the  plain- 
tiflTs  right  to  it.  A  special  application  is  always  made  to  the  Chancellor, 
Tice-ChanceUor,  or  Master,  and  the  merits  of  the  application  are  exa- 
mined by  him.  Thus  a  great  number  of  the  English  rules  become 
inapplicable."     3  Dan.  1877,  n.  1. 
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§  10.  It  is  held  that  the  complainant  in  a  bill  for  an 
injunction  should  always  be  ready  to  prove  the  allegations 
in  his  bill.^  And  that  an  injunction  will  not  be  granted 
where  the  material  allegations  are  only  on  information  and 
belief.* 

§  11.  All  special  injunctions  must  either  stand  or  fall 
according  to  the  merits  which  they  possessed  at  the  time 
when  they  were  granted.* 

§  12.  The  following  enumeration  is  given  in  an  approved 
work,  of  the  various  cases  in  which  this  remedy  may  be 
applied. 

§  13.  "  To  stay  proceedings  in  the  courts  of  law,  in  the 
spiritual  courts,  the  courts  of  admiralty,  or  in  some  other 
court  of  equity ;  to  restrain  the  indorsement  or  negotiation 
of  notes  and  bills  of  exchange,  the  sale  of  land,  the  sailing 
of  a  ship,  the  transfer  of  stock  or  the  alienation  of  a  specific 
chattel ;  to  prevent  the  wasting  of  assets  or  other  property 
pending  litigation ;  to  restrain  a  trustee  from  assigning  the 
legal  estate,  from  setting  up  a  term  of  years,  or  assignees 
from  making  a  dividend ;  to  prevent  the  removing  out  of 
the  jurisdiction,  marrying,  or  having  any  intercourse  which 
the  court  disapproves  o^  with  a  ward ;  to  restrain  the  com- 
mission of  every  species  of  waste  to  houses,  mines,  timber,  or 
any  other  part  of  the  inheritance;  to  prevent  the  infringe- 
ment of  patents,  and  the  violation  of  copyright  either  by 
publication  or  theatrical  representation ;  to  suppress  the 
continuance  of  public  or  private  nuisances;  and  by  the 
various  modes  of  interpleader,  restraint  upon  the  multipli- 
city of  suits,  or  quieting  possession  before  the  hearing,  to 
stop  the  progress  of  vexatious  litigation.  These,  however, 
are  far  from  being  all  the  instances  in  which  this  species  of 
equitable  interposition  is  obtained.    It  would  indeed  be  diffi- 

*  Bradford  v.  Innes,  1  Hen.  and       '  Per  V.  C,  India,  &o.,  17  Sim. 
M.  7.  15. 

'  Waddell  v.  Bmen,  4  Edw.  Ch. 
671. 
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cult  to  enumerate  them  all ;  for  in  the  endless  variety  of  cases 
in  which  a  plaintifif  is  entitled  to  equitable  relief,  if  that  relief 
consists  in  restraining  the  commission  or  the  continuance  of 
some  act  of  the  defendant,  a  court  of  equity  administers  it 
by  means  of  the  ivrit  of  injunction"^  And  by  another  writer 
it  is  said,  "The  extent  to  which  the  jurisdiction  may  be 
carried  is  not  marked  out  by  any  adjudged  case,  and  from  the 
nature  of  things  it  must  forever  remained  undefined."'  (See 
§17.) 

§  14.  The  court  will  not  grant  an  injunction,  unless  real 
injury  is  to  be  apprehended.'  (See  §  5.)  And  an  injury,  not 
alleged  to  be  continuing^  is  held  no  ground  for  an  injunction." 
Thus  an  injunction  will  not  be  granted  to  restrain  a  foreign 
corporation,  against  which  the  plaintiff  has  an  attachment, 
judgment,  and  execution,  from  making  a  mortgage,  unless  it 
appears  that  the  plaintifif  w^ill  be  thereby  damnified;  nor,  con- 
sequently, from  mortgaging  property  which  the  plaintiflF,  as 
a  judgment  creditor,  could  never  reach.'  But,  notwithstand- 
ing the  denial  of  iitk^  an  injunction  may  issue  to  stay  irre- 
parable mischief  or  waste.^  And  insolvency  in  the  defendant, 
in  a  bill  for  an  injunction  to  prevent  irreparable  damage, 
should  have  influence  with  the  court,  according  to  its  degree. 
So  the  allegation  in  a  complaint,  that  the  defendants  justified 
under  an  adverse  claim,  will  not,  in  any  sense,  prejudice  the 
right  to  an  injunction.^  For  the  purpose  of  quieting  a  pos- 
session, or  preventing  a  multiplicity  of  actions,  or  where  the 
value  of  the  inheritance  is  in  jeopardy,  or  irreparable  mis- 
chief is  threatened,  in  relation  to  either  mines,  quarries,  or 
woodland,  equity  will  interfere,  by  injunction,  even  against 
a  person  acting  under  a  claim  of  right."  Nor  does  an  allega- 
tion, that  the  defendant  claims  some  fictitious  right,  prejudice 

'  1  Waterman's  Eden,  10.  "  United  SUtes  v.  Parrott,  I  Mo  All. 

«  Willard'a  Equity  Juris.  408.  C.  C.  (Cal.)  271. 

*  Watrousv.  Rodgers,  16Tez.  410.  ^  Meroea,  &c.  v.  Fremont,  7  Cal. 

*  Coker  v.  Simpson,  7  Cal.  340.  317. 

*  Rogers  i;.  Michigan,  &o., 28  Barb.  ^  Kerlin  v.   West,  3  Green,  Ch. 
539.  448. 
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the  plaintiff's  right  to  an  injuDction.^  And  the  amount  of 
actual  injury,  where  a  right  is  involved,  is  held  not  to  be 
material.  Thus  the  defendants,  owners  of  a  mill  upon  a 
canal  of  the  plaintiffs,  were  authorized  by  the  canal  charter 
to  draw  water  for  the  purpose  of  condensing  steam  only. 
The  water  being  used  for  other  purposes,  the  plaintiffs 
brought  an  action  and  recovered  nominal  damages.  The 
defendants  attempted,  unsuccessfully,  to  arrest  the  judgment, 
which  was  affirmed  on  error.  The  defendants  still  continu- 
ing to  use  the  water  as  before,  the  plaintiffs  apply  for  an 
injunction.  The  answer  relied  upon  acquiescence  on  the 
part  of  the  plaintiff.  Held,  but  for  this  defence  an  injunc- 
tion should  issue.' 

§  15.  In  the  case  of  Campbell  v.  Scott,'  Sir  L.  Shadwell, 
V.  Chanc,  remarked :  "  The  only  question  is  whether  there 
has  been  such  a  damnum  as  will  justify  the  party  in  apply- 
ing to  the  court,  because  injuria  there  clearly  has  been. 
What  has  been  done  is  against  the  right  of  the  plaintiff. 
Now,  in  my  opinion,  he  is  the  person  best  able  to  judge  of 
that  himself;  and  if  the  court  does  clearly  see  that  there  has 
been  anything  done  which  tends  to  an  injury,  I  cannot  but 
think  that  the  safest  rule  is  to  follow  the  legal  right  and 
grant  the  injunction." 

§  16.  In  general,  clear  legal  or  equitable  rights,  free  from 
reasonable  doubt,  must  be  satisfactorily  shown,  to  authorize 
a  preliminary  injunction.^  "It  is  an  appeal  to  the  extraor- 
dinary power  of  the  court,  and  the  plaintiffs  are  bound  to 
make  out  a  case  showing  a  clear  necessity  for  its  exercise."' 
It  is  "  the  duty  of  the  court  rather  to  protect  acknowledged 
rights  than  to  establish  new  and  doubtful  ones."^    At  least, 

*  Taolumne,  &o.  v.  Chapman,  8  Snowden  v,  Noah,  Hopk.  347 ;  Steam- 
Cal.  392.  boat,  &o.  t;.  Livingston,  3  Cow.  713. 

<  The  Rochdale,  &o.  v.   King,  2  ^  Per  Johnson,  J.,  Anbam,  &c.  v. 

Sim.  N.  S.  78 ;  M'Cord  v.  Iker,  12  Donglass,  12  Barb.  555. 

Ohio,  387.  ^  Per   Sargent,   J.,    Bnmham  v. 

*  11  Sim.  39.  Kempton,  44  N.  H.   92;   Booth  v. 

*  Scott  V.  Burton,  2  Ashm.  312 ;  DriscoU,  20  Conn.  555. 
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an  injunction  requires  a  strong  primd  fdcie  case  of  titled 
Thus  an  injunction  will  not  be  granted  to  restrain  the  prose- 
cation  of  a  public  work  before  the  coming  in  of  the  answer, 
where  it  does  not  clearly  appear  that  the  complainant's  rights 
have  been  violated.^ 

§  17.  But  it  is  also  held,  that  the  granting  and  continuing 
of  injunctions  rest  in  the  discretion  of  the  court,  to  be 
governed  by  the  nature  of  the  case.'  (See  §  13.)  "  It  is  not 
usual,  nor  ordinarily  is  it  proper,  to  inquire  into  the  right 
of  the  court  to  grant  relief,  upon  an  application  for  an  in- 
junction; still  less  to  refuse  an  injunction  when  the  question 
of  jurisdiction  is  doubtful  and  when  refusing  it  may  produce 
injury  to  the  party  applying."  (But  the  general  rule  is 
modified  by  the  express  provisions  of  the  New  York  Code.)* 
And,  on  the  other  hand,  in  the  absence  of  special  circum- 
stances, equity  will  not  interfere  to  control  or  limit  the  exer- 
cise of  a  discretionary  power.* 

§  18.  It  is  said,  that  an  application  to  a  court  of  chancery, 
for  the  exercise  of  its  prohibitory  powers  or  restrictive 
energies,  must  come  recommended  by  the  dictates  of  conscience, 
and  be  sanctioned  by  the  clearest  principles  of  justice.^  And 
an  injunction  requested  upon  principles  of  equity  and  justice 
should  never  be  refused  in  the  first  instance.^  If  there  be 
no  equity  in  the  bill,  there  can  be  no  injunction.'  Either 
the  want  of  an  equitable  title,  or  the  establishment  of  a  legal 
title,  is  a  sufScient  reason  for  denying  equitable  relief.*  And 
the  same  general  principle  is  further  expressed  in  the  propo- 
sitions, that  an  action  for  damages  is  a  matter  of  rights  but 

■  Grey  v.  Ohio,  &o.,  1  Grant,  412.        *  Kekewich  v.  Marker,  5  Eng.  L. 

*  Elmslie    v.     Delaware,   &o.,   4    and  Eq.  129. 

Whart.  424.  '  Maryland,  &o.  v.   Schroeder,  8 

'  Roberts   9.   Anderson,  2  John.  GiU  &  J.  93  ;  Clayton  v,  Yarrington, 

Ch.  202 ;    Tucker  v.   Carpenter,   1  33  Barb.  144. 

Hemp.  440 ;  Burchard  v.  Bojce,  21  '  Lee  v.  Montgomery,  Walker,  109. 

Geo.  6 ;  Jessel  v.  Chaplin,  37  Eng.  ^  Smith  v.  Lard,  28  Geo.  585. 

L.  and  Kq.  472.  »  McAffee  v.  Lynch,  26  Miss.  257. 

*  Per  Mallin,  J.,  Ballard  v.  Fuller, 
32  Barb.  b'8. 
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an  injunction  is  of  grace}  (See  §  19.)  That  the  right  to  an 
injunction  is  not  ex  debito  justilicB,  but  the  application  is  ad- 
dressed to  the  sound  conscience  of  the  Chancellor  acting 
upon  all  the  circumstances  belonging  to  each  particular  case.^ 
That  the  Chancellor  has  the  right  to  require  a  full  and  candid 
disclosure  of  all  the  facts,  and,  if  there  appears  in  the  pro- 
ceedings sufficient  to  show  that  this  has  not  been  made,  he 
may  properly  refuse  to  grant  an  injunction.*  And  that  the 
process  of  injunction  should  be  applied  with  the  utmost  cau- 
tion. The  interference  rests  on  the  principle  of  a  clear  and 
certain  right  to  the  enjoyment  of  the  subject  in  question,  and 
an  injurious  interruption  of  that  right,  which  on  just  and 
equitable  grounds  ought  to  be  prevented.^  So  an  injunction 
is  a  secondary  process  (except  it  be  for  the  prevention  of 
torts),  and  must  be  asked  in  aid  of  some  primary  equity, 
which  must  be  disclosed  in  the  same  bill  that  prays  it.'  (See 
§2.) 

§  19.  In  conformity  with  this  general  requisition  of  equity 
in  the  case  presented,  a  bill  of  injunction  may  be  dismissed 
on  motion,  without  an  answer,  for  the  want  of  equity  on  its 
face.*  So  where  the  answer  denies  all  the  equity,  if  any,  of 
the  bill,  a  preliminary  injunction  should  not  be  granted.^  A 
familiar  application  of  this  principle  is  the  case  of  usury. 
Thus,  in  New  York,  on  a  bill  filed  before  the  act  of  the  15th 
of  May,  1887,  to  prevent  usury,  went  into  operation,  to  re- 
strain a  suit  at  law  upon  a  usurious  contract,  a  preliminary 
injunction  was  refused,  the  plaintiff  not  having  offered  to 
pay  the  amount  equitably  due  upon  the  contract,  with  law- 
ful interest.'  And  it  is  held  that  the  equity  relied  upon 
must  relate  immediately  to  the  subject  of  complaint.  Thus  it 
is  no  ground  for  restraining  a  railroad  from  the  completion 
of  their  works,  that  they  have  violated  a  contract  connected 

>  Grey  i\  Ohio,  &c.,  1  Grant,  412.  '  Washington  v.  Emerj,  4  Jones 
'  ReddaU  v.  Brjran,  14  Md.  444.  £q.  29  ;  Patterson  v.  Miller,  ib.  451. 
'  Ib.  «  Richardson  v.  Prev^o,  Breese,  167. 

*  Morse  v.  Maohias,  &c.,  42  Maine,        ^  Crandall  v.  Woods,  6  Gal.  449. 
119.  «  Mitchell  v.  Oakley,  7  Paige,  68  ; 

Rogers  v.  Rathban,  1  John.  Ch.  367. 
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therewith.^  So,  that  an  injunction  will  be  granted  only  to 
prevent  the  violation  of  a  positive  right.  (See  §  18.)  Thus, 
where  commissioners  were  appointed  by  statute  to  ascertain 
who  were  entitled  under  a  preemption  law,  the  court  refused 
to  grant  an  injunction  at  the  instance  of  one  who  claimed  to 
be  injured  by  their  decision,  as  it  was  mere  matter  of  favor, 
and  not  of  right.'  So  an  injunction  will  not  be  granted,  in 
favor  of  a  party  claiming  to  exercise  a  right  granted  by  an 
act  of  the  legislature  clearly  unconstitutional.'  And  it  has 
been  held  in  Pennsylvania,  that  courts  have  chancery  juris- 
diction to  enjoin  such  acts  only  as  are  contrary  to  law^  and 
not  merely  contrary  to  equity.^  But  in  a  later  case  it  is 
held,  that,  in  Pennsylvania,  equity  is  so  much  a  part  of  the 
law,  that  the  word  law  often  means  both,  or  either.  Hence 
acts  contrary  to  equity,  as  well  as  those  contrary  to  law, 
may  be  enjoined.'  So  where  a  statute  has  made  provision 
for  all  the  circumstances  of  a  particular  case,  no  relief  can 
be  afforded  by  injunction,  although  the  statute  may  conflict 
with  the  notions  of  natural  justice  and  equity  entertained  by 
a  court  of  chancery.*  It  is  held  that  chancery  will  refuse  an 
injunction,  if  the  party  propose  to  do  equity  in  the  presence 
of  the  court.' 

§20.  The  equity  of  a  claim,  which  justifies  the  summary 
remedy  of  injunction,  necessarily  precludes  fault  or  wrong 
on  the  part  of  the  plaintiff  himself.  Thus,  upon  an  appli- 
cation for  injunction  against  the  use  of  a  trade-mark,  it  was 
objected  that  the  plaintiff  falsely  and  fraudulently  represented 
that  the  article  was  protected  by  a  patent;  and  Wood,  Y.  C, 
remarked:  '*It  is  very  material  that  persons  coming  here  for 
injunctions  should  be  very  careful  what  representations  they 
have  made.    They  must  satisfy  the  court  that  in  their  own 

>  Qallagher  v.   Fayette,  &o.,  38  '  Stockdale  t;.  Ullerj,  37  Penn. 

Penn.  102.  486. 

<  BeU  o.  Payne,  2  Stew.  414.  «  Glenn  v.  Fowler,  8  Gill  &  J.  340. 

'  Moor  V.  Veazie,  31  Maine,  360.  ^  Behn  v.  Young,  21  Geo.  207. 

^  Hagner  v.   Heyberger,  7  Wattn 
and  Serg.  104. 
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representations  there  has  been  nothing  of  fraud."  And,  in  a 
case  relating  to  the  construction  of  a  railroad,  the  court  re- 
mark :  "  The  case  was  one  for  compensation  at  law,  and  not  to 
be  remedied  bj  injunction  to  enforce  abatement  of  the  road  as 
a  nuisance,  or  the  perpetual  restraint  of  its  use.  It  was  con- 
structed under  a  contract  yfith  a  stipulation  to  pay  damages 
for  consequent  injury,  and  with  a  tribunal  agreed  upon  for 
their  assessment.  To  permit  the  party  to  construct  their 
road  under  an  amicable,  contract,  after  a  solicited  withdrawal 
of  compulsory  proceedings,  which  would  in  all  probability 
have  resulted  in  giving  the  right,  subject  only  to  the  con- 
dition of  the  payment  of  damages,  and  then  ask  to  destroy 
the  whole  because  of  a  non-compliance  in  some  particulars, 
is  a  course  so  contrary  to  equity  as  to  be  a  vain  effort."' 

§  21.  And  the  same  consideration  of  equity  is  sometimes 
so  applied  as  to  include  the  rights  and  interests  of  third  per- 
sons. Thus,  in  a  case  relating  to  a  water-course,  it  was  said : 
'^  In  cases  of  such  a  nature  as  this,  (the  court)  must  have 
regard  not  only  to  the  dry  strict  rights  of  the  plaintiff  and 
defendant,  but  also  to  the  surrounding  circumstances;  to  the 
rights  or  interests  of  other  persons,  which  may  be  more  or 
less  involved."* 

§  21  a.  The  equity  of  the  plaintiff's  case  may  consist  in 
the  mode  adopted  by  the  defendant  of  exercising  a  certain 
right,  rather  than  in  the  want  of  such  a  right  itself;  involving 
the  necessity  of  this  summary  interference  to  reconcile  the 
conflicting  claims  of  the  respective  parties.  Thus,  where  the 
defendant  was  entitled  to  a  water-power  supplied  by  a  waste 
weir  from  a  public  canal,  in  a  bill  for  injunction  brought  by 
the  canal  company,  the  court  remark :  '*The  defendants  claim 
that  during  the  time  that  business  is  suspended  on  the  canal 
they  have  a  right  to  have  the  water  flow  in  its  original  chan- 
nel ;  but  they  have  not  taken  the  right  method  of  asserting 

'  Per   Thompson,    J.,    Pasej    r.        '  Wood  v.  Sutcliffe,  2  Sim.  N.  S. 
Wright,  31  Penn.  395-6.  164. 
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their  rigbt,  if  they  have  any.  The  plaintiffs  are  in  possession 
of  the  water  for  the  purpose  of  their  canal,  and  the  time 
during  which  they  need  it  for  the  actual  business,  and  the 
quantity  which  they  need  to  keep  in  the  canal  during  the 
winter  season  when  business  is  suspended,  are  necessarily 
quite  indefinite.  It  is  impossible,  therefore,  that  the  defend- 
ants can  be  allowed  to  define  for  themselves  the  plaintiffs' 
right,  and  interfere  with  their  possession.  They  insist  on 
opening  the  weirs  and  helping  themselves  according  to  their 
own  judgment;  but  this  would  be  a  lawless  mode  of  vindi- 
cating their  rights,  and  it  cannot  be  allowed.  If  the  defend- 
ants have  any  right  to  the  water  beyond  what  the  plaintiffs 
are  willing  to  concede  to  them,  they  must  bring  their  bill 
or  action  to  have  those  rights  defined  before  they  can  be 
enforced."' 

§  22.  And  an  injunction  is  sometimes  refused  upon  the 
ground  that  it  would  cause  great  injury  to  the  defendant.' 

§  28.  Where  a  party  has  a  remedy  at  law^  he  cannot  come 
into  equity,  unless,  from  circumstances  not  within  his  con- 
trol, he  could  not  avail  himself  of  his  legal  remedy  ;\a)  nor 
for  the  assertion  of  a  right,  the  existence  or  non-existence 
of  which  is  properly  determinable  at  law,  and  the  exercise 
of  which  will  do  no  injury  to  the  party  denying  it;*  nor 
where  it  is  not  essential  to  secure  the  party's  rights,  and  the 
object  can  be  effected  by  filing  a  notice  of  Us  pendens,''  nor 
where  there  is  a  remedy  at  law,  and  it  does  not  appear  but 
that  damages  at  law  would  be  realized,  and  there  is  no 

'  Per  Lowrie,  J.,  Erie,  &c.  v.  Walk-  M.  491 ;  Robinson  t;.  Bjson,  1  Bro.  C. 
er,  29  Penn.  173.  588 ;  Wallace  v.  MoVej,  6  Ind.  300. 

>  Wood  p.  Satoliffe,  2  Sim.  N.  S.  *  Doaghtj  v.  Someryille,  &c.,  3 
167.  Halst.  Ch.  51. 

*  Nieolflon  v.  Hancock,  4  Hen.  &        ^  Waddell  v.  Braen,  4  Edw.  Ch. 

671. 

(a)  That  fnll  compensation  can  be  had  at  law,  "is  the  great  rule  for 
withholding  the  strong  arm  of  the  Chancellor."  Per  Thompson,  J., 
Pasey  v.  Wright,  31  Penn.  396. 
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danger  of  irreparable  injury.*  More  especially,  where  the 
matter  of  the  bill  itself  shows  that  the  plaintiff  has  an  ade* 
quate  remedy  at  law,  an  injunction  on  the  bill  cannot  be 
sustained.'  In  such  cases,  an  injunction  will  not  at  least  be 
granted,  until  the  petitioners  have  established  their  right  to 
redress  by  an  action  at  law.'  Thus  the  principle  upon  which 
an  equity  court  interferes  by  injunction,  in  cases  both  of 
public  and  private  nuisance^  is  the  inadequacy  of  the  remedy 
at  common  law;  and  it  is  on  the  ground  of  injury  to  pro- 
perty that  this  jurisdiction  rests/  So  in  case  of  devise  to  the 
widow  of  the  testator,  during  her  widowhood,  or  nntil  their 
youngest  child  attained  the  age  of  twenty-one  years,  for  the 
support  of  herself  and  their  children,  with  remainder  to  the 
children,  in  fee,  subject  to  dower;  upon  a  bill  filed  by  the 
widow  and  the  children,  charging  against  the  defendant  an 
unlawful  and  violent  entry  upon  the  land,  taking  the  pro- 
ducts thereof,  and  depriving  the  complainants  of  their  means 
of  support  and  maintenance,  and  praying  that  he  might  be 
compelled  to  surrender  the  land  to  them,  and  for  an  injunc- 
tion and  a  receiver  of  the  rents  and  pvo&ta,  pendente  lite,  it  was 
held,  that  the  facts  charged  did  not  show  that  the  defendant 
was  committing  irreparable  damage  to  the  property,  to  pre- 
vent which  an  injunction  was  necessary;  that  the  remedy 
at  law  was  ample  and  complete,  either  by  action  of  trespass, 
ejectment,  or,  under  the  statutes,  for  a  forcible  entry.'  So 
on  a  bill  in  equity,  brought  by  the  owner  of  a  mill  dam,  to 
restrain  a  town  from  opening  certain  sluiceways  therein,  on 
the  ground  that  the  dam,  by  raising  the  water  over  certain 
highways,  is  a  nuisance,  a  temporary  injunction  will  not  be 
granted,  or,  if  granted  on  application  ex  parte,  will  be  dis- 
solved f  when  it  appears  that  the  refusal  to  grant,  or  the  dis- 
solution of  the  injunction,  cannot  lead  to  any  injury  or  cause 
any  loss  to  the  plaintiff  which  cannot  be  repaired  in  damages, 

1  Warne  v.  Morris,  &c.,  1  Halst.        >  Arnold  v.  Elepper,  24  Mis.  273. 
Ch.  410.  *  Attj.,  &c.  V.    Sheffield,  &o.,  19 

*  Mallett  V.  Wejbossett,    &o.,  1  Eng.  L.  &  Eq.  639. 
Barb.  217.  •  Pfeltz  v.  Pfeltz,  14  Md.  376. 
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or  affect  tbe  merits  of  tbe  controversy  on  a  trial  in  due 

course.^    So,  in  general,  a  purchaser  of  land,  who  has  a  full 

and  complete  remedy  at  law  on  the  covenants  in  his  deed, 

caDDothave  an  injunction  against  his  vendor  to  restrain  him 

from  collecting  the  purchase-money;^  though  a  person  who 

does  not  reside  and  has  no  property  in  the  State  may  be 

restrained  from  collecting  a  note  given  for  land  to  which  he 

hud  m  title,  notwithstanding  the  remedy  at  law  on  a  cove* 

oant  of  warranty.'   (See  Titk.)    So,  in  Georgia,  the  remedy 

for  the  opening  of  an  old  road  by  the  superior  courts  is  by 

certiorari,  not  by  injunction  against  the  commissioners  who 

seek  to  execute  the  order.^ 

§  23  a.  The  question  has  arisen,  whether  the  remedy  of 
injunction  would  lie  in  case  of  an  agreed  penalty  or  forfeiture. 
It  has  been  held  that  the  breach  of  a  restrictive  covenant  in 
a  lease  may  be  enjoined,  though  secured  by  forfeiture  of  the 
lease  and  a  penalty.'    But  where  the  plaintiff  agreed  with  the 
defendants,  a  railroad  company,  that  they  might  enter  upon 
his  land  and  build,  and  have  the  damages  settled  by  award 
within  a  year,  and  that  they  should  be  paid  within  sixty 
days ;  if  not,  the  license  to  cease,  and  all  rights  of  the  com- 
pany, and  its  interest  in  the  fixtures,  to  be  as  if  it  had  entered 
in  its  own  wrong:   held,  a  case  of  forfeiture,  not  to  be  en- 
forced by  injunction  against  an  entry  upon  the  lands.''    So 
in  an  early  case  the  plaintiff  let  a  farm  to  the  defendant,  at 
an  annual  rent,  part  of  it  pasture,  the  defendant  covenanting 
not  to  break  up  or  plough  any  part  of  it,  and,  if  he  did,  to 
pay  at  the  rate  of  twenty  shillings  per  acre  per  annum.    In- 
junction refused,  because  the  parties  had  agreed  the  damage 
and  set  a  price  for  ploughing.    The  court  remarked  that  if 
the  defendant  was  plaintiff  against  paying  the  twenty  shil- 

'  Wing  v.  Fairhaven,  8  Gush.  363.        *  Barret  v,  Blagrave,  5  Ves.  555. 

'  WiUdos  V.  Hogae,  2  Jones  Eq.  See  Ajlet  v.  Dodd,  2  Atk.  239  ;  Ben- 

479.  son  V.  Gibson,  3  ib.  396. 

»  Green  r.  CampbeU,  2  Jones  Eq.        •  Coe  v.  Columbus,  &c.,  10  Ohio 

446.  N.  S.  372. 
*  Nichols  r.  Sutton,  22  Geo.  369. 
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lings,  they  would  not  relieve  him.^  And  the  general  distinc- 
tion is  laid  down,  that  breach  of  condition  forfeits  the  estate. 
Breach  of  covenant  is  ground  either  of  injunction  or  an 
action  for  damages.' 

§  24.  A  demand  growing  out  of  an  illegal  transaction, 
which  cannot  be  recovered  or  enforced  directly,  cannot  be 
made  the  foundation  of  a  proceeding  in  chancery  for  an 
injunction  against  a  legal  demand.^ 

§  25.  The  interference  of  a  court  of  equity  by  injunction 
sometimes  depends  upon  statutory  provisions  either  for  this 
or  other  remedies.  Upon  this  point  it  is  said :  "  The  remedy 
by  injunction  is,  notwithstanding  the  (statutory)  provision 
for  its  exercise,  only  such  in  the  absence  of  an  adequate 
legal  remedy^^ 

§  2&  Where  a  statute  provided  a  specific  remedy  against 
a  plank-road  for  neglect  to  repair,  it  was  held  that  equity 
would  not  enjoin  the  collection  of  tolls  till  the  repairs  were 
made.*  So  a  bill  for  injunction  was  filed,  alleging  that  the 
complainant  made  a  contract  with  the  defendants,  a  railroad 
company,  by  which  he  was  to  convey  to  them  a  right  of  way 
over  his  land,  and  a  tract  for  a  depot;  and  that  they  had  pur- 
chased other  grounds  and  intended  to  use  them  for  a  depot; 
and  abandon  those  of  the  complainant.  The  defendants 
denied  such  abandonment.  Held,  the  remedy  of  the  com- 
plainant was  by  an  action  at  common  law,  or  under  the  rail- 
road act.^ 

§  27.  The  remedy  by  injunction  does  not  preclude  other 
remedies  for  the  same  injury.    Thus,  in  California,  a  mort- 

>  Woodward  v.  Oyles,  2  Vera.  116.  *  Per  Thompson,  J.,  Scheetz's,  Ac, 

See  Rolfe  v.  Petersou,  G  Bro.  Pari.  35  Peiin.  95. 

470.  *  Com.    r.    Wellsboro',     &c.,     35 

« Woodraflft'.Water,&c.,2Stockt.  Penii   152. 

489.  «  Gallagher  v.   Fayette,   &c.,    38 

»  Pond  w.  Smith,  4  Conn.  297.  Penu.  102. 
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gagee  may  maintain  replevin  for  fixtures,  although  the  Prac 
tice  Act,  8.  261,  authorizes  an  injunction  against  their  re- 
moval* 

§  28.  In  Langton  t;.  Horton,'  a  judge  of  the  Court  of 
Qaeen^s  Bench  had  ordered  an  issue  to  try  the  title  to  pro- 
perty in  the  hands  of  a  sheriiT,  by  virtue  of  the  Interpleader 
Act,  1  &  2  W.  4,  c.  53,  and  1  &  2  Vict.  c.  45.  The  plaintiffs, 
claiming  the  property,  apply  for  an  injunction  against  these 
proceedings.  It  appeared  that  the  case  involved  the  validity 
of  an  assignment  of  a  prospective  cargo.  Held,  as  this  was 
a  matter  peculiarly  of  equitable  jurisdiction,  an  injunction 
should  be  granted,  the  acts  applying  only  to  cases  of  strictly 
legal  rights. 

§  29.  In  the  case  of  Baldwin  i;.  Buffalo,^  the  distinction 
is  taken,  that,  where  the  proceedings  in  a  street  case  are 
illegal,  and  therefore  inoperative  and  void,  certiorari  is  the 
proper  remedy,  unless  the  proceedings  in  the  subordinate 
tribunal,  or  the  official  acts  of  public  officers,  affecting  the 
title  to  real  estate,  lead,  in  their  execution,  to  the  commis- 
sion of  irreparable  injury  to  the  freehold,  or  to  a  multi- 
plicity of  suits ;  or  unless  the  adverse  claim*  to  the  land  is 
valid  upon  the  face  of  the  instrument  or  the  proceedings 
complained  of,  and  extrinsic  facts  require  to  be  proved  to 
establish  the  invalidity  or  illegality. 

§  30.  Courts  of  equity  have  no  controlling,  supervising,  or 
superintending  power  over  courts  of  law,  and  will  neither 
arrest  nor  interfere  with  their  proceedings  on  the  ground 
that  their  decisions  were  erroneous;  much  less  stay  or  inter- 
fere with  them,  in  anticipation  of  such  erroneous  decisions.^ 
(See  §  60.)  Thus,  if  a  city  ordinance  be  in  conflict  with  any 
commercial  regulation  of  Congress,  a  party  prosecuted  under 


'  Sands  v,  Pheiffer,  10  Cal.  258. 

'  3  Beav.  4t>4. 

'  29  Barb.  399.  See  the  Mayor, 
&c.  V,  Meserole,  26  Wend.  132;  Uey- 
wood  r.  BalTalo,  14  N.  Y.  534. 


■»  Hood  ».  New  York,  &c.,  23  Conn. 
609 ;  Riohardson  v.  Baltimore,  8  Gill, 
433. 
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It  has  an  adequate  remedy  at  law.  He  may  plead  that  fact  in 
defence  in  the  city  court,  and,  if  the  decision  be  against  hira, 
he  may  appeal  and  then  have  a  writ  of  error  to  the  Supreme 
Court  of  the  United  States.  Therefore  the  Circuit  Court  of 
the  United  States  would  not  grant  relief  by  injunction  even 
if  it  had  the  power.* 

§  81.  With  more  special  reference  to  the  character  of  the 
injury  in  question,  as  irreparaile  by  an  action  at  law ;  where 
the  injury  is  not  susceptible  of  being  adequately  com- 
pensated in  damages,  or  such  as  from  its  continuance  or 
permanent  mischief  must  occasion  a  constantly  recurring 
grievance,  which  cannot  be  otherwise  prevented,  as  where  loss 
of  health,  loss  of  trade  or  business,  destruction  of  the  means  of 
subsistence,  or  permanent  ruin  to  property,  may  or  will  ensue  j  . 

from  the  wrongful  acts;  or  where  an  easement  or  servitude  »   / 

is  annexed  by  grant,  covenant,  or  otherwise  to  a  private  '  »^ 

estate ;  equity  will  interfere  by  injunction  in  furtherance  of 
justice  and  the  violated  rights  of  the  party,  or  to  protect  the 
due  and  quiet  enjoyment  of  the  easement  against  encroach- 
ments.* 

§  32.  The  omission  of  the  charge  of  irreparable  mischief 
would  not  be  a  defect  in  a  bill  otherwise  good,  because  the 
court  must  be  satisfied,  from  a  statement  of  the  grievances, 
that  the  injury  would  be  irreparable,  and  it  is  enough  if  the 
court  can  discover  this  from  the  allegation  of  facts.'  On  the 
other  hand,  mere  allegation  of  danger  of  a  great  and  irre- 
parable injury  is  not  enough ;  facts  must  be  stated,  to  satisfy 
the  court  of  the  existence  of  such  danger.^ 

§  83.  It  is  held,  that,  if  the  court  interfere  on  the  ground 
that  the  complainant  has  not  an  adequate  remedy  at  law,  it 
should  do  so  by  a  direct  decree  to  that  effect,  and  not  by 
injunctions  issued  at  a  preliminary  stage  of  the  proceedings.* 

*  Rogers  v.  CincinDati,  5  McL.  ^  Branch,  &o.  v.  Yuba,  13  Cal. 
337.  190. 

«  Webber  v.  Gage,  39  N.  H.  182.        *  Akrill  r.  Selden,  1  Barb.  31C. 

*  Dayis  v.  Reed,  14  Md.  152. 
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§  34.  In  refusing  to  interfere  by  injunction,  a  court  of 
equity  takes  notice  of  other  remedies  within  the  power  of 
the  party  complaining,  than  that  of  an  action  at  law.  Thus, 
in  case  of  a  bill  by  a  part  of  the  directors  of  an  insurance 
company,  constituted  by  deed,  against  another  director,  al- 
leging misconduct,  it  appeared  that  the  plaintiff  had  not 
made  use  of  the  regulating  authority  given  by  the  deed,  and 
an  injunction  which  had  been  granted  was  dissolved.'  So, 
in  a  case  relating  to  a  water-course,  it  appeared  that  other 
parties,  who  had  polluted  the  stream  in  the  same  way,  being 
threatened  with  suits,  entered  into  an  agreement  with  the 
plaintiffs  to  make  a  certain  annual  payment  for  the  privilege 
of  doing  it ;  and  the  court  held  this  to  be  sufficient  proof 
that  the  plaintiffs  had  an  adequate  remedy  at  law,  and  were 
not  entitled  to  an  injunction.' 

§  35.  It  is  said  to  be  the  general,  though  not  universal 
rule,  that  an  action  at  common  law  should  be  brought  before 
an  application  is  made  for  ^n  injunction.^  So  it  is  held, 
that,  if  the  title  of  the  complainant  is  denied,  he  must 
show  former  recoveries  or  long  possession,  in  the  case  of 
patents ;  and,  in  case  of  waste  and  trespass,  that  there  are  no 
facts  to  warrant  the  denial;  or  the  injunction  will  be  refused 
till  the  disputed  questions  of  title  are  settled  at  law.^  But 
the  prevailing  rule  would  seem  to  be,  that  a  complainant,  who 
has  established  his  right  at  law,  stands  in  no  better  position 
in  respect  to  obtaining  an  injunction,  than  one  whose  right  is 
not  disputed.' 

§  36.  While  it  is  sufficient  ground  for  refusing  an  injunc- 
tion that  the  party  has  an  adequate  remedy  at  law,  it  is  also 
held  that  there  is  no  case,  in  which  equity  has  granted  a 

>  Ellison  V.  Bignold,  2  Jao.  &  W.  MoAU.  C.  C.  (Cal.)  271.    Bee  Union, 

503.  &c.  V.  Kerr,  2  Md.  Ch.  Deo.  460. 

»  Wood  r.  Sutcliffe,  2  Sim.  N.  S.  *  Perry  v.  Parker,  1  W.  &  M.  280. 

158.  '  Quaokenbush  v.  Van  Riper,  2 

*  United    SUtes    v.    Panott,    1  Green,  Ch.  350. 
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perpetual  injunction  to  a  plaintiff  to  protect  him  in  the  en- 
joyment of  a  naked  legal  right,  which  he  and  those  under 
whom  he  claims  have  stipulated  by  solemn  deeds  not  to 
exercise.  Legal  rights  must  be  asserted  by  legal  means,  and 
courts  of  equity  never  lend  their  aid  where  equity  and  jus- 
tice do  not  imperiously  demand  it.* 

§  87.  Notwithstanding  the  general  rule  that  the  party  ap- 
plying for  an  injunction  must  be  remediless  at  law,  the  court 
of  equity  is  not  exceeding  its  functions,  in  deciding  a  purely 
legal  question  arising  in  a  suit  before  it,  either  with  or  with- 
out legal  assistance,  but  ought  to  decide  such  a  question 
where  the  controversy  and  material  facts  are  plain.*  And 
an  injunction  may  be  granted  where  the  defendant,  against 
whom  there  is  otherwise  a  good  remedy  at  common  law,  is 
insolvent,  or  about  to  abscond.^ 

§  38.  As  may  be  gathered  from  what  has  been  already 
stated,  with  reference  to  the  grounds  which  justify  the  inter- 
ference of  a  court  of  equity  by  injunction;  it  is  held,  that, 
where  a  petition  for  an  injunction  does  not  show  that  the 
party  applying  for  it  is  likely  to  be  injured  by  the  proceed- 
ing complained  of,  the  injunction  ought  not  to  be  granted ; 
or,  if  granted,  it  ought  to  be  dissolved,  on  motion.*  Also 
ihsit  past  injuries  are  not  in  themselves  ground  for  an  injunc- 
tion; but  when  there  is  a  continuance  of  an  injury,  and  a 
right  to  continue  it  is  claimed,  an  injunction  may,  in  a  proper 
case,  be  issued  to  restrain  the  continuance.' 

§  39.  Another  principle  is,  that,  where  either  party  may 
suffer  by  the  granting  or  withholding  an  injunction,  the  rule 
in  equity  requires  the  court  to  balance  the  inconveniences 
likely  to  be  incurred  by  the  respective  parties,  by  means  of 
the  action  of  the  court,  and  to  grant  or  withhold  the  injunc- 

'   Bosley  r.  MoKim,  7  Har.  &  J.        ■  Ponder  r.  Cox,  28  Geo.  305. 
468.  *  Cameron  v.  White,  3  Tex.  152. 

^  Shrewsbury,  &c.  v.  Stour,  &o.        ^  Society,  &c.   r.    Morris    Canal, 

21  Eng.  Law  and  £q.  628.  Saxt.  157. 
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tion  according  to  a  sound  discretion.*  Where  an  injunction 
might  cause  irreparable  damage  to  the  defendant,  in  the  event 
of  the  plaintiff's  not  being  exclusively  entitled,  but  the 
damage  sustained  by  the  plaintiff,  in  the  event  of  establishing 
his  title,  allows  of  compensation,  the  injunction  will  be 
refused.' 

§  40.  Equity  may  enjoin  any  act,  from  which  irreparable 
injury  io  ptiblic  property  may  result.' 

§  41.  In  cases  of  imminent  danger  of  injury,  a  temporary 
iDJuDction  will  be  granted  on  filing  amendments  to  a  bill 
after  appearance,  but  the  injunction  will  be  accompanied  with 
an  order  to  show  cause  why  the  bill  should  not  be  amended, 
and  why  the  injunction  should  not  be  continued.^ 

§  42.  It  is  said  that  slight  infringements  of  rights  in  respect 
of  land,  by  a  large  company  of  persona^  ought  to  be  watched 
with  a  careful  eye,  and  repressed  with  a  strict  hand,  by  a 
court  of  equity,  where  it  can  exercise  jurisdiction.*  (See  Cor- 
porations.) But  an  injunction  will  not  be  granted  for  every 
wrongful  or  unconstitutional  act  of  individuals  or  corpora- 
tions.* Thus,  where  a  city  ordinance  directed  the  plaintiff's 
lots  to  be  filled  and  the  expense  assessed,  an  injunction  was 
refased,  on  the  ground  that  the  injury  was  not  shown  to  be 
irreparable,  so  that  an  action  at  law  would  not  be  an  ample 
remedy,  and  that  the  assessment,  if  illegal,  could  not  be  col- 
lected.^ So  where  the  plaintiffs,  for  the  purpose  of  preventing 
the  defendants  from  laying  their  pipes  from  their  gas-works 
into  a  city,  purchased  a  lot  of  land  so  situated  upon  the  high- 
way, that  it  was  necessary  that  the  defendants'  main  pipe 
should  pass  through  that  part  which  lay  within  the  limits  of 

'Grey  p.  Ohio,  &c.,l  Grant,  412.  »  [Per  Sir  J.   L.   Knight   Bruce, 

'Hartridge  v.    Rockwell,   Charl.  L.  J.]    Atty.&c.  v.  Sheffield,  &o.,  19 

R.  M.  260.  Eng.  L.  and  Eq.  630. 

*  Putnam  v.  Valentine,  5  Ham.  *  Blake  v,  Brooklyn,  26  Bark.  301. 
187.  '  lb. 

*  HajB  9.  Hejr,  4  Sandf.  Ch.  485. 


34  THE  LAW  OF  INJUNCTIONS.  [CH.  I. 

the  highway,  and  the  defendants  laid  their  pipe  across  it,  and 
avowed  their  determination  to  maintain  it  there;  held,  as  the 
substantial  controversy  was  in  relation  to  the  right  to  use  the 
highway  irrespective  of  any  title  to  the  soil,  and  as  the  de- 
fendants were  liable  in  trespass  for  any  damage  done  to  the 
land,  an  injanction  ought  not  to  be  granted.^ 

§  43.  To  entitle  the  plaintiff  to  an  injunction,  he  must  not 
be  guilty  of  any  improper  delay  in  applying  for  relief.'  "  If 
a  party  is  guilty  of  laches  or  unreasonable  delay  in  the  en- 
forcement of  his  rights,  he  thereby  forfeits  his  claim  to 
equitable  relief — more  especially  where  a  party,  being  cog- 
nizant of  his  rights,  does  not  take  those  steps  to  assert  them 
which  are  open  to  him,  but  lies  by,  and  suffers  other  parties 
to  incur  expenses  and  enter  into  engagements  and  contracts 
of  a  burdensome  character."'  Acquiescence^  although  not  con- 
ferring a  right  on  the  opposite  party,  deprives  the  com- 
plainant of  his  right  to  the  interference  of  a  court  of  equity. 
Unless  the  applicant  has  acted  promptly,  he  is  held  to  have 
impliedly  authorized  what  he  now  objects  to.*  Thus  where 
a  party  applies  to  stay  operations  upon  a  large  and  costly 
work,  it  should  appear  that  he  applied  for  an  injunction  as 
soon  as  he  became  apprised  of  his  rights  and  the  extent  of 
the  threatened  injury.*  So  where  there  has  been  great  delay 
on  the  part  of  a  vendor,  the  court  will  not  enjoin  an  action 
against  the  auctioneer  for  the  deposit.^  So  an  injunction  will 
not  be  granted  to  prevent  back-flowage,  where  the  party  has 
suffered  it  to  continue  for  nineteen  years  without  objection, 
except  a  verbal  notice  when  the  dam  was  first  built,  and 
has  seen  it  four  times  destroyed  by  floods  and  rebuilt/  So 
one  owning  the  water  of  a  creek  cannot  enjoin  a  canal  com- 
pany from  using  it,  after  they  have  used  it  for  more  than 

>  Norwich,  &c.  w.  Norwich,  &c.,  25  '  Per  Bigelow,  J.,  Tash  ».  Adams, 

Conn.  19.  10  Gush.  253. 

«  Qerej  r.  Ohio,  &o.  1  Grant,  412 ;  *  Binnejr*8  Case,  2  Bland,  99. 

Field   V.   Beaumont,    3  Madd.   61;  ^  lb. 

Burden  ».  Stein,  27  Ala.  104;  Long  •  Lloyd  v.  CoUett,  4  Bro.  Ch.  346, 

17.  Cross,  5  Jones  £q.  323.  469. 

7  Sheldon  v.  Rockwell,  9  Wis.  166. 
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twenty  years,  with  the  assent  of  the  complainant  and  those 
nnder  whom  he  claims,  who  were  also  compensated  for  such 
^}  So,  on  a  bill  by  a  legatee  against  the  execator,  a  decree 
vas  rendered  for  the  legacy  against  the  executor  by  default, 
three  years  after  the  service  of  the  axibpcena  on  him  ;  where- 
upon the  executor  filed  a  bill  to  enjoin  the  decree,  as  obtained 
'^J  surprise,  alleging,  that,  at  the  time  of  the  service  of  the 
^-'^pQsna,  in  the  original  suit,  on  the  complaint,  he  was  a  non- 
^^dent  of  the  State,  and  wrote  to  counsel  practising  in  the 
^'^''t  in  which  the  suit  was  pending,  to  file  his  answer  and 
attend  to  the  suit;  that  such  counsel  neglected  to  answer,  and 
died  pending  the  suit ;  that  the  notifications  in  the  case  did  not 
come  to  complainant's  knowledge ;  and  that  he  was  in  ad- 
vance to  the  estate.    Held,  that  the  complainant  had  been 
gnilty  of  laches,  and  was  not  entitled  to  relief.*    So,  a  party 
cannot  have  an  injunction  against  the  execution  of  an  award, 
if  he  has  been  injured  by  his  own  neglect  to  attend  to  his 
interests  at  the  proper  time.'    So,  in  Texas,  an  unexcused 
delay  of  six  months  after  judgment,  in  suing  out  an  injunc- 
tion, bars  the  right.^    And  on  application  made  therefor  by 
a  surety,  the  fact,  that  the  judgment  was  entered  against  his 
principal  on  an  agreement  for  six  months'  stay  of  execution, 
and  after  the  defendant's  answers  had  been  withdrawn,  so 
that  the  surety  could  not  obtain  a  reversal  of  the  judgment, 
will  not  excuse  the  delay.'    So,  in  Massachusetts,  an  injunc- 
tion will  not  be  granted  under  St.  18-17,  c.  37,  to  restrain  the 
payment  of  money  illegally  voted  by  a  town,  if  the  petitioners 
have  been  guilty  of  gross  laches,  and  knowingly  have  per- 
mitted others  to  incur  liabilities  in  good  faith,  relying  upon 
such  appropriation  for  reimbursement.*    Nor  where  the  plain- 
i\&  stood  by  while  the  defendants  were  constructing  the 
works  upon  a  stream,  which  caused  the  injury  complained 
of,  and  suflFered  the  use  of  them  for  five  years  without  objec- 

1  Heilman  v.  Union,  &c.,  37  Penn.  *  (Hart.  Dig.  art.  1599.)    Pillow 

100.  V,  Thompson,  20  Tex.  206. 

'  Callawaj  v.  Alexander,  8  Leigh,  ^  lb. 

114.  «  Tash  V.  Adams,  10  Cash.  252. 

>  Dalin  v.  CaldweU,  28  Geo.  117. 
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tion.*  And  the  delay  which  precludes  relief  may  apply  to 
the  right  sought  to  be  enforced,  rather  than  the  remedy. 
Thus  where  the  plaintifif,  who  claimed  under  a  preemption 
right,  prayed  that  he  might  be  quieted  in  his  title,  and  that 
the  issue  of  a  patent  to  the  defendants  might  be  enjoined ; 
and  more  than  three  years  had  elapsed  since  his  settlement, 
and  the  date  of  the  preemption  act,  and  before  the  trial,  though 
not  before  the  suit  was  instituted :  held,  in  order  to  entitle 
the  plaintiff  to  relief,  he  ought  to  have  shown  that,  within 
the  three  years  prescribed  by  the  statute,  he  had  "  covered 
the  land  with  a  valid  certificate."*  So  it  is  only  when  the 
plaintiff  in  equity  has  exercised  due  precaution  to  prevent  an 
injury,  that  he  can  be  relieved  by  an  injunction.^^ 

§  44.  But  it  is  held  that  mere  delay  will  be  no  ground  for 
refusing  an  injunction  where  the  complainant's  right  is  clear;* 
and  that  delay,  if  inadvertent,  will  not  be  ground  for  dissolu- 
tion of  an  injunction.*  And  equity  will  not  bar  the  claim 
of  a  bank  against  an  indorser,  because  no  action  was  brought 
for  eleven  years,  and  because  of  the  loss  of  security  of  prior 
parties  to  the  bill,  if  it  appear  that  the  indorser  has  used  no 
diligence  to  protect  himself  against  such  loss  of  security.* 

§  45.  To  warrant  an  injunction,  strong  primd  facie  evidence 
of  the  facts  on  which  the  complainant's  equity  rests  must  be 
presented  to  the  court.  The  mere  oath  of  the  party  as  to 
the  existence  of  a  debt,  of  which  he  holds  or  is  presumed  to 
hold  the  written  evidence,  without  producing  it,  should  not 
be  regarded  as  any  proof  of  such  debt.  The  instrument 
should  be  exhibited  with  the  bill,  or  a  satisfactory  reason 
assigned  for  its  non-production.^  So  in  all  cases  of  waste 
and  nuisance  it  must  appear  clearly  that  the  party  has  per- 

»  Wood  ».  Sutoliflfe,  2  Sim.  N.  S.        *  Schennerhorn  p.  L'Espinasse,  2 
168.  Dall.  3i)0. 

«  Walters  v.  WeUs,  8  Tex.  202.  «  Malone  v.  Central  Bank,  17  Geo. 

3  Russ  t'.  Wilson,  22  Maine,  207.       111. 

*  Burden  v.  Stein,  27  Ala.  104.  '  Union,  &c.  v.  Poultney,  8  GiU  & 

J.  324. 
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sonal  knowledge  of  the  material  facts  charged,  or  he  must 
produce  supplemental  proof.*  So  where  the  evidence  intro- 
duced consists  merely  of  the  opinions  of  witnesses,  a  perpetual 
injunction  is  not  to  be  decreed,  unless  the  case  is  made  out 
to  the  satisfaction  of  the  court.* 

§46.  On  a  bill  filed  in  one  State,  to  enjoin  a  citizen  thereof 
from  prosecuting  proceedings  in  another,  an  exhibit  of  the 
proceedings  should  be  filed.* 

§47.  An  injunction  which  depends  on  an  indebtedness 
evidenced  in  writing  will  not  be  granted,  unless  such  written 
evidence  be  submitted  with  the  bill,  or  a  satisfactory  reason 
^^^  its  non-production  be  given.'*  (See  §  55.) 

§  48.  On  a  motion  for  an  injunction,  the  denials  made  in 
the  answer  on  personal  knowledge,  direct  and  responsive  to 
the  bill,  are  to  receive  the  consideration  due  to  them  as  if  on 
the  hearing,  but  matters  set  up  by  way  of  avoidance  are  to 
be  received  as  afiBdavits.* 

§  49.  On  the  hearing  of  an  application  for  an  injunction, 
where  notice  is  given,  affidavits  taken  ex  parte  and  without 
notice  may  be  read.°(a)  So,  on  a  bill  for  an  injunction,  affi- 
davits may  be  read  on  both  sides,  after  answer  made,  if  they 
do  not  refer  to  titleJ  So  on  a  motion  for  an  injunction  the 
affidavit  of  the  defendant  is  competent  evidence  against  the 
oath  of  the  plaintif^.^ 

'  Perkins  o.  CJoUins,  2  Green  Ch.  '  Hardenbnrg  v.  Farmers',  &o.,  2 

482.  Green  Ch.  68.    See  10  Sim .  50 ;  Jack- 

■  Woodmff  V.  Lookerbj,  8  Wis.  son  p.  Caasidy,  10  Sim.  326 ;  Taylor 

369.  V.  Leigh,  2  Jao.  &  W.  387. 

'  Buchanan  v.  Torrance,  11  Gill  &  ^  Brooks  v,  Bioknell,  3  McLean, 

J.  342.  250. 

*  Nnsbanm  v.  Stein,  12  Md.  315.  ^  gaker  v.  Taylor,  2  Blatoh.  82. 

'  United  States  v.  Parrott,  1  MoAll. 
C.  C.  (CaL)  271. 

(a)  As  in  case  of  waste,  in  support  of  a  motion  for  injnnction  on  an 
interpieading  bill,  affidavits  of  the  facts  are  admissible.  Langston  v, 
Boylflton,  2  Ves.  Jr.  101. 
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§  50.  Where  an  injunction  will  afifect  persons  who  have 
no  opportunity  to  be  heard,  as  an  injunction  to  prevent  the 
election  of  officers  of  a  corporation,  the  plaintiflF  must,  in 
addition  to  the  allegation  of  his  own  information  and  belief, 
if  he  has  no  personal  knowledge  of  the  facts,  annex  the 
afiSdavit  of  a  person  who  knows  the  facts,  and  from  whom  the 
information  was  derived.^ 

§  51.  It  is  held  that  the  complainant  cannot,  on  an  appli- 
cation for  an  injunction  against  waste,  read  af&davits,  on  bill 
and  answer,  in  support  of  his  title.* 

§  52.  In  general,  an  injunction  will^not  be  granted  upon 
mere  information  or  belief;  but  if  the  particular  allegations 
relied  upon  are  stated  positively  in  the  complaint,  and  not 
on  information  and  belief,  a  verification  in  the  usual  form  is 
sufficient.  A  separate  affidavit  is  unnecessary,  if  the  cause 
for  an  injunction  exists  at  the  commencement  of  the  suit.^(a) 

§  53.  In  ordinary  cases,  an  injunction  may  be  granted 
upon  the  bill  alone,  supported  by  affidavit,  before  the  suA- 
posna  has  been  served.* 

§  54.  It  is  held  unnecessary  that  an  affidavit  for  an  injunc- 
tion, made  by  an  agent,  should  set  forth  the  absence  of  the 

I  Walker  v,  Devereanx,  4  Paige,  *  U.  S.  v.  Parrott,  MoAU.  G.  C. 
229 ;  Southern,  &c.  v.  Hixon,  5  Ind.     (Cal.)  271. 

165.  »  Woodruff  v.  Fisher,  17  Barb.  224. 

^  Jones  V.  Maglll,  1  Bland,  177. 

(a)  An  affidavit,  which  recites  that  'Hhe  facts  and  allegations  set  forth 
in  the  petition  for  an  injunction  are  true,"  and  that  the  facts,  stated  to 
be  on  his  belief,  he  believes  to  be  correct,  is  sufficient.  Livingston  v. 
Dick,  1  La.  Ann.  B.  323. 

So  an  affidavit,  that  *Hhe  facts  and  allegations  as  set  forth  in  the  fore- 
going petition  are  true,  as  therein  alleged,  to  the  best  of  his  (affiant's) 
knowledge  and  belief."    Knox  v.  Coroner,  13  La.  An.  88. 
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principal;  it  is  sufficient  to  prove,  on  the  trial,  that  he  was 
absent  when  the  affidavit  was  made.' 

§  55.  The  purpose  of  an  affidavit  is  to  obtain  the  confi- 
dence of  the  court,  and  this  may  be  obtained  by  documentary 
evidence  as  well  as  by  affidavit ;  as,  for  example,  by  an  au- 
thenticated copy  of  the  will  under  which  the  complainants 
claim  their  emancipation  from  slavery.'  (See  §  47.) 

§  56.  Though  a  bill  not  sworn  to  does  not  entitle  a  party 
to  an  injunction  in  the  first  instance,  yet  if,  at  the  close  of 
the  hearing,  he  shows  himself  entitled  to  it,  it  may  then  be 
granted.'  So  a  petition  or  answer  in  a  bill  for  an  injunction, 
as  a  portion  of  the  final  relief,  is  not,  for  the  want  of  an  oath, 
to  be  regarded  as  a  nullity^  but  is  to  be  esteemed  as  sufficient 
for  the  purpose  of  admitting  proof  on  the  final  hearing.^ 

§  57.  It  is  said,  that,  where  an  execution  is  sought  to  be 
enjoined,  there  is  good  reason  why  a  petition  should  be 
under  oath,  as  the  defendant  has  rights  which  should  not 
be  disturbed,  unless  on  real  and  substantial  grounds.  The 
reason  why  the  answer  should  be  under  oath  is  not  so  mani- 
fest.* So,  where  the  plaintifl^,  by  bill  sworn  to,  applies  for 
an  injunction  to  restrain  the  defendant  from  removing  cer- 
tain property,  in  which  he  claims  an  interest,  and  the  de- 
fendant makes  an  insufficient  answer,  the  court  will  allow 
the  bill  of  the  plaintiflF  to  be  read  as  an  affidavit,  and  if,  on 
the  whole  case,  the  matter  is  left  in  doubt,  the  injunction 
will  be  continued  until  the  hearing.^ 

§58.  An  injunction  to  .prevent  the  setting  up  of  a  fraudulent 
deed,  embracing  the  whole  estate  of  an  old  man,  past  the 
age  of  active  labor,  is  a  special  one,  and  the  bill  of  the  plain- 

'  WilsoB  V.  Curtis,  13  La.  An.  601.        *  Ecclea  r.  Daniels,  16  Tex.  136. 

^  Negro,  &c.  v.  Sheriff,  12  Md.  274.         »  Ibid. 

'  Hawkins  v.  Hunt,  14  111.  42.  •  Wilson  v.  Mace,  2  Jones  Eq.  5. 
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tiff  may  be  read  as  an  affidavit  in  reply  to  the  defendant's 
answer.* 

§  59.  Where  an  affidavit  was  iBled,  and  intituled  in  a 
cause  in  which  there  were  three  defendants,  and  the  name  of 
one  was  afterwards  struck  out,  and  an  injunction  granted  on 
the  affidavit  as  originally  made;  held,  the  injunction  should 
stand.  In  answer  to  the  argument  of  counsel,  the  Vice-Chan; 
cellor  said,  that  the  perjury,  if  any,  was  committed  at  the 
moment  when  the  affidavit  was  filed.^ 

§  60.  The  question  is,  of  course,  a  very  important  one, 
what  courts  have  jurisdiction  to  enjoin  the  proceedings  of 
other  courts,  and  on  the  other  hand  the  proceedings  of  what 
tribunals  are  liable  to  be  thus  summarily  interrupted.  In 
this  country,  the  subject  is  involved  in  peculiar  complication, 
by  reason  of  the  concurrent  authority  of  the  United  States 
and  State  courts,  and  the  conflict  liable  to  arise  among  the 
courts  of  different  States.'(a)  (See  §  30.) 

'   Peterson  v,  Matthis,  3  Jones         *  See  Martin  v.  O'Brien,  34  Miss. 
£q.  31.  21. 

'  Hawes  r.  Bamford,  9  Sim.  653. 


(a)  In  New  York,  an  application  by  a  party  or  privy  to  a  suit  in  the 
Court  of  Chancery,  to  stay  such  suit,  must  be  directly  to  the  court,  in 
the  matter  of  the  suit,  not  to  an  officer  out  of  court.  Ellsworth  v.  Cook, 
8  Paige,  643.  But,  in  Mississippi,  where  the  case  was  such  that  an 
order  would  have  been  granted,  and  the  objection  was  not  taken  on 
the  argument,  the  injunction  was  allowed  to  stand  for  such  order. 
Mason  v.  Payne,  Walk.  Ch.  459.  On  the  other  hand,  judges,  or  any 
one  of  them,  of  the  Court  of  Appeals  of  Virginia,  out  of  court,  but 
not  the  court  itself,  are  authorized  to  grant  an  injunction,  which  has  been 
refused  by  the  judge  of  the  Superior  Court  of  Chancery.  Mayo  v. 
Haines,  2  Munf.  423.  It  has  been  held  that  one  jadge  of  the  Supreme 
Court  of  Pennsylvania  has  not  power  to  grant  an  injunction  in  any  case ; 
it  can  only  be  done  by  the  court  when  sitting  in  banc.  Riley  v.  Ellma- 
ker,  6  Whart.  545.  But,  in  a  recent  case,  motion  being  made  in  Phila^ 
delphia  that  the  court  order  a  motion  for  a  preliminary  injunction  to  be 
argued  before  the  court  in  hancj  it  was  held,  that  such  motions  belong 
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§  60  a.  Some  early  cases  best  illustrate  the  nature  of  the 
remedy  by  injunction,  as  involving  the  authority  of  different 
courts. 


properly  to  the  judge  at  nistpriuSj  and  the  court  will  consent  to  hear 
them  only  when  he  regards  them  of  such  importance  as  to  request  it  to  sit 
with  him  for  that  purpose.  Philadelphia,  &c.v.  Railway  Co.,  33  Penn.  St. 
82.  Where  a  petition  for  leave  to  file  abill  of  review,  under  the  act  of  1795, 
c.  88,  also  praying  an  injunction,  has  been  dismissed  by  the  Court  of 
Chancery,  in  Maryland,  the  Court  of  Appeals  cannot  grant  the  injunction, 
although  the  court  below  ought  to  have  done  so.    Luckett  v.  White,  10 
Gill  &  J.  480.    In  1837,  the  Legislature  of  Maryland  passed  an  act  for 
laying  out  certain  streets  in  Baltimore.    If  streets  should  be  extended, 
cert:^D  owners  of  land  should,  in  a  certain  court,  be  entitled  to  damages 
for  one-half  the  bed  of  the  street  laid  out  in  front  of  their  land.    In 
184  7,  one  of  the  streets  was  extended.    The  owners  filed  their  bill, 
alleging  that  the  damages,  secured  to  them  by  act,  had  not  been  assessed 
to  them,  and  praying  an  injunction  against  the  collection  of  certain  sums 
assessed  on  them  as  benefits,  and  for  general  relief.    An  injunction  was 
granted.    The  answer  of  the  mayor,  &c.,  averred  that  the  provisions  of 
the  act  were  specially  brought  to  the  attention  of  the  jury,  and  delibe- 
rately considered  by  them ;  and,  thereupon,  the  chancellor  dissolved  the 
injunction,  on  the  ground  that  a  court  of  equity  has  no  authority  to 
stay  the  proceedings  on  the  judgment  of  the  Baltimore  City  Court.    Rich- 
ardson V.  Baltimore,  8  Gill,  433.     The  several  Superior  Courts  of 
Chancery,  in  Virginia,  have  jurisdiction  to  grant  injunctions  upon  judg- 
ments at  law  rendered  within  their  respective  districts  only.    The  place 
of  the  rendition  of  the  judgment,  and  not  the  residence  of  the  parties, 
determines  the  jurisdiction.    Cocke  v.  Pellok,  1 H.  &  M.  499.    In  Texas, 
the  judgment  of  a  justice  of  the  peace  in  a  case  in  which  he  had  no  juris- 
diction is  a  nullity,  and  may  be  perpetually  enjoined ;   and  it  is  imma- 
terial in  such  case  whether  the  application  for  injunction  is  within 
ninety  days  or  not.    McFaddin  v.  Spencer,  18  Tex.  440.    Where  judg- 
ment has  been  rendered  in  the  District  Court  upon  a  cause  of  action 
i»ithin  the   probate  jurisdiction  of  the  County  Court,  the  defendant 
should  appeal;  but,  if  he  does  not,  he  can  have  execution  enjoined,  for 
want  of  jurisdiction.    Cunningham  v.  Taylor,  20  Tex.  126.    The  Circuit 
Courts  of  Mississippi  have  not  jurisdiction  to  grant  injunctions  originat- 
ing, and  to  operate,  beyond  their  respective  districts.    Montgomery  v. 
Commercial,  1  S.  &  M.  Ch.  632.    In  Tennessee  an  injunction  bill  is  a 
personal  action,  within  the  meaning  of  the  statute  requiring  such  actions 
to  be  brought  in  the  county  where  the  defendant  resides.     Childress  v. 
Perkins,  Cooke,  87.    A  bill  to  enjoin  a  judgment  at  law  may  be  brought 
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§  60  b.  The  defeDdant  had  obtained  judgment  in  ejectment 
against  the  now  plaintiff,  and  had  execution  awarded,  but 
the  under-sheriff  refused  to  execute  it ;  whereupon,  by  rule 
of  court  of  the  King's  Bench,  the  under  sheriff  was  ordered 
to  attend,  and  for  not  attending  an  attachment  was  awarded 
against  him.  Afler  all  this  proceeding,  the  defendant  in  the 
ejectment  exhibits  his  bill  in  this  court,  and  Emerton  pray- 
ing a  dedimvs  an  injunction  was  granted  of  course.    I  moved 


in  the  county  where  the  jadgment  was  rccoyeredf  although  the  defendant 
may  be  found  and  served  with  process  in  another  county.  Newman  v. 
Stuart,  Cooke,  339.  Where  a  court  has  jurisdiction  only  in  case  the 
amount  in  dispute  exceeds  $50,  it  has  no  jurisdiction  to  enjoin  a  judg- 
ment on  account  of  an  excess  of  $12  therein.  Rentfroe  v.  Dickinson, 
1  Overton,  196.  If  courts  of  law  and  equity  have  concurrent  jurisdic* 
tion,  a  failure  to  make  the  defence  at  law,  if  the  defendant  answer  to  the 
merits,  will  not  oust  the  jurisdiction  of  chancery ;  but  if  the  defence  set 
up  was  purely  legal,  and  in  its  nature  unfit  for  equity  jurisdiction,  the 
defendant  may  insist  upon  the  want  of  jurisdiction  at  the  hearing,  thoucrh 
he  may  not  have  demurred.  Rice  v.  Railroad,  &c.,  7  Humph.  39.  In 
Georgia,  a  court  in  one  county  may  enjoin  an  action  pending  in  that 
county,  though  the  plaintiff  in  such  action  resides  in  another ;  although 
it  cannot  further  grant  relief.  Key  v.  Rabison,  29  Geo.  34.  An  in> 
junction  will  not  lie  against  the  justices  of  the  inferior  court,  and  the 
only  remedy,  by  which  a  contract  can  be  enforced  against  them,  is  man- 
damus.  The  Justices  v.  Croft,  18  Geo.  473.  In  California,  one  court 
cannot  interfere  in  proceedings  before  another  of  concurrent  jurisdiction. 
All  proceedings  to  enjoin  judgments  must  issue  from  the  court  having 
the  control  of  such  judgments.  The  rule  is  the  same  (2  78)  in  an  equity 
suit,  when  a  bill  is  brought,  and  other  parties  joined,  not  included  in  the 
action  at  law  sought  to  be  enjoined.  The  only  case  in  which  it  will  be 
allowed,  is  where  the  court,  in  which  the  action  or  proceeding  is  pend- 
ing, is  unable  by  reason  of  its  jurisdiction  to  afford  the  relief  sought. 
Where  several  fraudulent  judgments  are  confessed  in  several  courts,  it 
would  not  be  necessary  for  a  creditor  to  sue  in  each.  So  where  the  pro- 
visions of  the  court  require  the  action  to  be  tried  in  a  particular  county, 
there  would  be  an  exception.  Anthony  v,  Dunlap,  8  Cal.  26 ;  Rickett  v. 
Johnson,  ib.  34 ;  Rcvalk  v,  Kraemer,  ib.  66 ;  Chipman  v,  Hibbard,  ib. 
268 ;  Phelan  v.  Smith,  ib.  520 ;  Gorhara  v.  Toomey,  9  Cal.  77 ;  Uhlfelder 
V,  Levy,  ib.  607.  A  county  judge  may  grant  an  injunction  in  a  district 
court  case.     Ruthrauff  v.  Kresz,  13  Cal.  639. 
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my  lord  that  this  iDJunction  might  not  extend  to  stay  pro- 
ceedings against  the  under  sheriff  for  his  contempt  to  the 
Court  of  King's  Bench  for  the  contempt  at  the  king's  suit ; 
and  it  was  unnatural  for  the  king,  by  his  injunction,  to  stay 
his  own  suit  in  another  court,  the  offence  being  committed 
before  the  bill  exhibited;  yet  the  motion  was  denied  by  my 
Lord  Chancellor.' 

§  60  c.  Upon  a  motion  for  an  injunction  to  stop  the  sale  of 
English  Bibles,  printed  beyond  sea,  it  was  urged  that  the 
Chancery  was  a  court  of  State,  and  therefore  for  the  great 
mischief  that  might  arise  from  these  Bibles,  if  they  should 
be  suffered  to  be  publicly  sold,  the  sale  ought  to  be  prohibi- 
ted by  this  court  upon  that  politic  account,  as  well  as  to 
quiet  the  king's  patentees  in  their  possession.  Lord  Keeper: 
I  do  not  apprehend  the  Gkancery  to  be  in  the  least  a  court  of 
State;  neither  can  I  grant  an  injunction  in  any  case,  but 
when  a  man  has  a  plain  right  to  be  quieted  in  it;  and, 
though  the  patent  for  law-books  has  been  adjudged  good  in 
the  House  of  Lords^  yet  that  is  not  exactly  the  same  case 
with  this,  though  near  it.  Let  there  be  a  trial  at  law,  and 
let  the  king's  patentees  be  plaintiffs,  and  the  defendants  ad- 
mit they  have  sold  twelve  Bibles,  and  when  the  trial  is  over 
come  back  again.' 

§  61.  It  was  early  held,  that  a  court  or  a  judge  of  a  court 
of  the  United  States  cannot  enjoin  proceedings  in  a  State 
court.'  Hence,  where  cases  are  pending  in  a  State  court,  in 
which  property  had  been  attached  before  any  act  of  bank- 
ruptcy on  the  part  of  the  defendant,  and  he  had  obtained 
and  pleaded  his  discharge ;  the  assignee  and  all  claimants  of 
the  property  may  be  enjoined  from  attempting  to  procure 
process  from  any  court  not  acting  under  the  authority  of  the 
State,  with  a  view  to  prevent  judgments  or  executions  in  such 
actions;  and  also  from  applying  for  or  attempting  to  execute 


» V,  Emerton,  1  Vera.  2$.         "  Diggs  v,  Wolcott,  4  Cranch,  179 ; 

'  1  Vem.  120.  Bogera  v,  Cinoinnati,  5  MoLean,  337. 
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any  summary  process,  order,  or  decree  of  any  court  with  tbe 
view  of  taking  from  the  creditors  or  their  attorneys  the  fruits 
of  their  judgments,  on  account  of  any  supposed  want  of 
right  to  render  such  judgments  or  their  supposed  invalidity, 
while  in  force  and  unreversed.  Also  from  making  applica- 
tion or  instituting  proceedings,  founded  on  any  supposed 
breach  of  an  injunction  or  order,  issued  by  any  tribunal  not 
acting  under  State  authority,  by  reason  of  any  proceedings 
in  the  State  courts,  arising  after  the  discharge  was  pleaded  {a)} 
But  a  circuit  court  may  grant  an  injunction  to  a  judgment 
at  law,  although  a  writ  of  error  to  the  judgment  is  pending 
in  the  Supreme  Court.*  And  the  fifth  section  of  the  Act  of 
March  2, 1798  (1  Sts.  at  Large,  834),  which  forbids  the  United 
States  Court  to  grant  an  injunction  to  stay  proceedings  in  a 
State  court,  does  not  restrain  it  from  enjoining  a  sheriff  from 
levying  on  the  property  of  A  on  a  process  against  B.' 

§  62.  A  State  court  of  chancery  will  not,  by  injunction, 
restrain  a  suit  or  proceeding  previously  commenced  in  a 
court  of  another  State,  or  in  any  of  the  Federal  courts.*  In 
a  late  case,  being  a  bill  to  enjoin  a  judgment  recovered  in 
the  United  States  Court  for  infringement  of  a  patent,  it  is 
said :  "  We  have  not  the  power,  if  we  had  the  inclination,  to 
enjoin  proceedings  in  the  courts  of  the  United  States;  and 
should  hardly  think  of  commencing  so  novel  an  enterprise 
in  a  case  for  the  infringement  of  a  patent,  which  is  expressly, 
if  not  exclusively,  confided  by  law  to  those  courts.    The 

1  KUtredge  v.  Emerson,  15  N.  H.  *  Mead  r.  Merritt,  2  Paige,  402 ; 

227.  Schnyler  t7.  Pelissler,  3  Edw.  Ch.  1 91 ; 

>  Parker  v.  The  Judges,  12  Wheat.  English  v.  Miller,  2  Rich.  Bqn.  330. 

561.  See  Boyd  v.  Hawkins,  2  Dev.  Ch. 

»  Cropper  v.  Ck>biim,  2  Curt.  465.  329. 

(a)  This  is  one  of  a  series  of  cases,  involving  a  conflict  of  jnrisdic- 
tion  between  the  Circnit  Court  of  the  United  States  and  the  Supreme 
Court  of  New  Hampshire,  with  reference  to  proceedings  under  the  late 
bankmpt  law.  The  State  jarisdicti on  was  finally  vindicated  by  a  judg- 
ment of  the  Supreme  Court  of  the  United  States.  See  Peck  v.  Jen- 
ness,  7  How.  612;  Hilliard  on  Baakruptcy,  &c.  123. 
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suggestion  in  the  bill,  that  when  this  case  was  tried  in  the 
Circuit  Conrt  of  the  United  States  for  this  district,  parties 
were  not  allowed,  as  now  in  oar  State  courts,  to  be  called, 
or  to  offer  themselves  as  witnesses,  affords  not  the  slightest 
ground  for  our  interference/'^ 

§  63.  Application  is  sometimes  made  to  enjoin  proceed- 
ings in  chancery. 

§  64.  It  is  held  that  an  injunction  to  restrain  the  execu- 
tion of  a  decree  in  equity  cannot  be  granted.*  In  Jackson  v. 
LesSj'  Lord  Eldon  remarked :  "  I  do  not  remember  any  in* 
stance  where  this  court  has  enjoined  a  party  from  proceeding 
in  aDother  court  of  equity.  In  the  same  court  of  equity  you 
do  restrain  them,  when  there  are  different  suits  for  the  same 
purpose.'^  But  a  court  of  equity  may  withdraw  its  own  pro- 
cesSy  in  a  proper  case,  or  stay  execution  by  supersedeaaifl)} 

%  65.  Where  it  was  competent  for  the  officer  allowing  an 
injunction  to  allow  it  either  as  injunction  master  or  judge  of 
the  Court  of  Chancery,  and  where  it  does  not  appear  clearly 
in  which  capacity  he  did  act,  it  will  be  presumed  that  he 
acted  as  judge  of  the  court.' 

§  66.  It  is  held  in  New  York,  that,  where  an  injunction  has 
been  granted  by  a  judge  at  chambers,  a  motion  for  its  dissolu- 
tion may  be  made  directly  to  the  court,  without  having  first 
applied  to  the  judge  who  granted  it.^  But,  in  a  recent  case, 
section  S24  of  the  Code  is  held  to  apply  to  injunction  orders. 

1  Per  Ames,  C.  J.,  KendaU  v.  Win-  >  1  Jao.  &  W.  232. 

sor,  6  R.  1.  462.  «  4  Ired.  Bqa.  461. 

s  OFoenlae  v.  HoDowell,  4  Ired.  >  Froet  v.  Mjrick,  1  Barb.  362. 

Eqa.  4bl.  •  Woodraff  v.  Fisher,  1 7  Barb.  224. 

(a)  The  Supreme  Court  of  Ohio  cannot  by  injunction  restrain  a  suit 
in  chancery  in  the  Court  of  Common  Pleas,  and  take  jurisdiction  of  the 
same  subject  matter,  of  which  the  courts  have  concurrent  jurisdiction. 
Merrill  ».  Lake,  16  Ohio,  373. 


86  THE  LAW  OF  INJUNCTIONS.  [CH.  I. 

Hence  a  judge  of  the  Supreme  or  County  Court  may,  oa 
application  ex  parte,  vacate  or  modify  an  injunction  order 
made  by  him  without  notice.  The  power,  however,  should 
not  be  exercised,  except  to  prevent  serious  loss  by  delay. 
And  where  the  application  had  been  delayed  for  a  year,  and 
all  the  defendants  but  one  had  appeared  and  answered ;  such 
an  order  was  held  to  have  issued  improvidently.' 

§  67.  In  a  case  where  a  bottomry  bond  had  been  given 
for  an  amount  grossly  exceeding  the  value  of  the  ship,  an 
injunction  was  granted  to  restrain  an  admiralty  suit  upon 
such  bond,  nothing  having  been  done  towards  determining 
the  rights  of  the  parties  in  the  Admiralty  Court  before  the 
filing  of  the  bill,  though  money  had  been  paid  into  court 
and  bail  given.  The  ground  of  decision  was,  that  the  matters 
could  be  more  conveniently,  directly,  and  effectually  deter- 
mined in  equity  than  in  admiralty.' 

§  67  a.  In  Ohio,  it  has  been  held  that  the  power  to  grant  an 
injunction,  in  a  case  pending  in  the  Court  of  Common  Pleas, 
cannot  constitutionally  be  conferred  upon  the  Supreme  Court, 
The  court  remark,  ''that  we  can  allow  an  injunction  in  a 
case  pending  in  this  court  upon  an  appeal  is  very  clear.  An 
injunction  may  be  the  very  object  of  the  suit — the  final 
decree  sought — and  so  a  provisional  injunction,  during  the 
pendency  of  the  suit,  may  be  necessary  for  the  purposes  of 
justice.  The  power  to  allow  these,  is  a  part  of  the  appellate 
jurisdiction,  the  grant  of  which  is  authorized  by  the  constitu- 
tion, and  has  been  made  by  the  law.  But  to  allow  an  injunc- 
tion in  a  case  pending  in  another  court,  would  be  an  exercise 
of  original,  and  not  of  appellate  jurisdiction.  Now  the 
original  jurisdiction  conferred  upon  this  court  by  the  Con- 
stitution, is  limited  to  quo  warranto,  mandamus,  habeas  corpus^ 
and  procedendo.  Art.  4,  Sec.  2.  It  would  be  wholly  incon- 
sistent with,  and  in  a  great  measure  destructive  of  the  judi- 

»  Peck  V,  YorkB,  41  Barb.  547.  '  Duncan  v,  McCalmont,  3  Beav. 

409. 
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cial  system  it  ordains,  to  suppose  that  this  original  jarisdic- 
lion  can  be  enlarged  by  law.  It  is  true,  there  is  no  express 
prohibition  against  it,  but  none  was  necessary."^ 

§  68.  We  shall  have  occasion  in  another  connection  to 
consider  the  question,  whether  and  how  far  foreign  proceed- 
ings may  be  restrained  by  injunction. (a)  (See  Chap.  VI., 
Suits.)  It  may  be  here  remarked,  that,  if  the  circumstances 
of  a  case  are  such  as  would  make  it  the  duty  of  one  court  in 
England  to  restrain  a  party  from  instituting  proceedings  in 
another  court  in  England,  they  will  also  warrant  it  in  impos- 
ing on  him  a  similar  restraint  with  regard  to  proceedings  in  a 
foreign  court.  The  fact  of  a  foreigner  having  property  in 
England  enables  the  court  to  make  effectual  an  injunction 
issued  to  him;  but,  especially  in  the  case  of  a  foreigner  who 
seeks  no  assistance  from  the  English  courts,  the  issuing  of 
SDch  injunction  ought  clearly  to  be  shown  to  be  required  as 
conducive  to  justice.*  So  equity  may  entertain  a  bill  re- 
specting land,  though  the  land  is  not  within  its  jurisdiction,  ^ 
where  its  decree  can  be  enforced  by  acting  on  the  person  of 

>  PerThiinnanyJ.yKentv.Mahafly,        *  Carron,  &o.  v.Maclaren,  35  Eng. 
2  Ohio  St.  498.  Law  and  Bq.  37. 

(a)  In  North  Carolina,  the  court  will  not  drive  a  party  to  seek  redress 
in  the  coarts  of  another  State,  when  a  less  circuitous  and  better  remedy 
can  be  given  in  the  courts  of  North  Carolina  at  less  cost.  Bichardson 
V.  Williams,  3  Jones,  Eq.  116.  A  bill  was  filed  by  the  plaintiffs,  owners 
of  a  charter,  from  the  State  of  South  Carolina,  of  the  Augusta  Bridge 
over  the  Savannah  River,  which  divides  South  Carolina  from  Georgia, 
against  the  City  Council  of  Augusta,  in  Georgia,  owners  of  a  charter  of 
the  same  bridge  from  the  State  of  Georgia,  for  an  account  of  tolls  col- 
lected by  the  defendants,  and  for  an  injunction  to  restrain  them  from 
collecting  more  than  one  moiety  of  tolls,  and  also  from  collecting  any  tolls 
whatever  at  a  new  bridge  which  they  had  built  in  violation  of  the  plain- 
tiffs' charter.  It  was  averred  in  the  bill,  that  of  so  much  of  the  Augusta 
Bridge  as  lay  within  the  territorial  limits  of  South  Carolina,  the  plaintiffs 
were  the  owners,  and  it  was  incidentally  stated  that  the  defendants  owned 
some  lots  in  Hamburgh,  in  South  Carolina.  A  plea  to  the  jurisdiction, 
because  the  defendants  were  non-residents  of  South  Carolina,  was  sus- 
tained.   McKinne  v.  Augusta,  5  Rich.  Eq.  55. 
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a  party ;  and,  in  a  proper  case,  the  court  will  restrain  the  party 
from  leaving  the  jurisdiction  by  a  ne  exeai} 

§  69.  With  reference  to  the  pleadings  in  applications  for 
injunction,(a)  an  injunction  will  not  ordinarily  be  granted 
under  a  prayer  for  general  relief,  but  must  be  expressly 
prayed.* 

§  70.  A  complaint  for  an  injunction  need  not  disclose 
whether  a  bond  is  filed  or  not.' 

§  71.  An  injunction  can  only  be  granted  when  it  appears 
by  the  complaint  that  the  plaintiff  is  entitled  to  the  relief 
demanded.* 

§  72.  Where  a  bill  is  bad  upon  demurrer  an  injunction 
should  not  be  granted,  even  if  the  defect  is  in  point  of  form 
merely.'  But  where  an  action  was  commenced  by  the  service 
of  a  summons,  without  complaint,  and  the  motion  for  an 
injunction  founded  upon  an  affidavit,  which,  although  com- 
mencing in  form  as  a  deposition,  contained  all  the  requisites 
of  a  complaint  as  prescribed  by  the  (New  York)  Code;  it  was 
held,  that  the  form  of  the  paper  furnished  no  sufficient  ground 
of  objection.* 

1  £no8  V.  Hunter,  4  Gilm.  211.  *  Morgan   v.    Qaaokenbashi    22 

*  Lefforge  v.  West,  2  Cart.   514.     Barb.  76. 

See  Long  v.  Cross,  5  Jones,  Eq.  323.        *  Rose  v.  Rose,  11  Paige,  166. 

*  Smith  V.  Chandler,  13  Ind.  513.        *  Morgan    v.    Qoackenbosh,    22 

Barb.  76. 

(a)  In  New  York,  ''the  Code,  Sec.  69,  has  expressly  abolished  the  dis- 
tinction between  actions  at  law  and  suits  in  equity,  and  the  forms  of  all 
such  actions;  and  it  declares  that  there  shall  be  but  one  form  of  action 
for  the  enforcement  or  protection  of  private  rights  and  the  redress  of 
private  wrongs."  Per  Allen,  P.  J.,  Mallory  v.  Norton,  21  Barb.  436. 
In  the  same  State,  where  a  preliminary  injunction  is  asked  upon  facts 
not  alleged  to  be  within  the  knowledge  of  the  defendant,  the  bill  must 
be  sworn  to  positively,  either  by  the  plaintiff  or  by  some  person  from 
whom  information  of  the  facts  was  derived.  Paterson  v.  Bangs,  9  Paige, 
627. 


■ 
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§  73.  Great  strictness  will  be  required,  in  proceedings  for 
^^  injunction  and  the  appointment  of  a  receiver  of  a  debtor's 
effects,  under  the  Ohio  act  of  February  25, 1848,  amendatory 
^Mhe  act  directing  the  mode  of  proceeding  in  chancery, 
specially  in  setting  forth  the  matters  required  in  the  second 
^tioD ;  and,  if  a  bill  be  defective  in  this  particular,  it  may 
be  dismissed  at  any  stage  of  the  cause,  unless  particular  cir- 
cumstances take  the  case  out  of  the  general  rule.' 

§71  The  mere  .allegation  in  a  complaint,  that  the  legal 
'^medy  is  too  tardy,  or  that  irreparable  mischief  will  ensue, 
^  not  sufficient ;  but  the  facts  must  be  stated,  to  show  that 
the  apprehension  of  injury  is  well  founded.* 

§  75.  Allegations  in  a  bill,  that  "  a  firm,  or  some  of  the 
members  of  said  firm,"  had  done  certain  acts,  that  "some 
of  the  firm  had  obtained  control  of  certain  executions  by 
purchase,  or  otherwise,"  that  said  firm  bought  "the  same 
either  for  E.  or  after  his  death,"  and  that  they  had  not  done 
certain  acts  as  "to  some  of  these  executions;"  are  too  inaccu- 
rate, loose,  and  uncertain.' 

§  76.  The  complainant  must  disclose  all  the  facts  of  his 
case,  or  it  will  be  presumed  that  those  not  disclosed  would 
make  against  him  if  known.^  Thus  the  averments  in  a  peti- 
tion, which  seeks  to  enjoin  the  execution  of  a  judgment  on 
mere  technical  grounds,  and  without  disclosing  merite,  must 
be  taken  most  strongly  against  the  complainant.  So,  where 
one  of  two  defendants,  the  other  being  dead,  sought  to  enjoin, 
on  technical  grounds,  an  order  of  sale,  and  did  not  allege 
that  the  property,  or  any  part  of  it,  belonged  to  the  petitioner; 
the  court  held  that  the  injunction  was  properly  dissolved.'  So 
where  the  complainant  relies  upon  his  own  oath,  the  charges 
in  the  bill,  and  the  affidavit  to  verify  them,  should  be  direct 

*  Gory  V.  Tannenwald,  18  Ohio,       *  Green  r.  Ingram,  16  Geo.  164. 
481.  *  Saavinet  v.  New  Orleans,  1  La. 

■  Catching  v,  Terrell,  10  Geo.  576;  Ann.  346. 
I>e  Witt  r.  Hays,  2  Cal.  463.  *  Gothard  v.  Beiley,  14  Tex.  461. 
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and  positive,  and  not  such  as  can  only  be  made  sufficient  by 
the  aid  of  presumption.* 

§  77.  If  an  injunction  is  prayed  in  the  bill,  but  omitted  in 
the  prayer  for  process,  an  injunction  ought  not  to  issue  with* 
out  an  amendment.* 

§  78.  The  rule  that,  in  injunction  bills,  the  particular  title 
of  the  complainant  must  be  set  forth,  is  more  especially 
applicable  in  cases  of  waste;  in  cases  of  trespass  and  nuisance, 
it  is  sufficient  to  allege  that  the  complainant  is  the  owner  in 
fee  simple,  and  in  possession.^  And,  in  a  late  case,  where,  in 
a  bill  for  injunction  the  complainant  alleged  that  he  was 
''  seized  and  possessed"  of  the  land  in  question,  but  there 
was  no  demurrer  or  objection  to  evidence,  but  a  special 
answer,  putting  in  issue  the  question  of  ownership;  held, 
even  if  the  above  words  imported  nothing  more  than  pos- 
session, objection  could  not  be  taken  by  a  motion  in  error.^ 

§  79.  An  injunction  bill  will  not  be  dismissed  because  the 
master  has  omitted  to  sign  the  jurats  if  the  bill  has  been 
actually  sworn  to.* 

§  80.  An  injunction  of  a  sale  of  land,  under  a  power  in  a 
mortgage,  may  be  granted  on  a  bill,  which  does  not  contain 
a  sufficient  description  of  the  land  to  justify  a  writ  of 
possession.^ 

§  81.  A  bill  for  injunction  need  not  contain  a  prayer  for 
discovery.^ 

§  82.  An  allegation  of  the  service  of  an  injunction  means 
a  service  that  is  legal  and  sufficient  in  law.' 

1  Perkins  v.  Collins,  2  Green  Ch.        '  Capner  r.  Flemington  M.  Co.,  2 
482.  Green  Ch.  467. 

2  Bailejv.  Stiles,  2  Green  Ch.  245.        <  Conant  v.  Warren,  6  Gray,  562. 
'  Van  Winkle  v,  Curtis,  2  Green        ^  Laurence  v.  Bowman,  1  MoAll. 

Ch.  422.  C.  C.  (Cal.)  419. 

*  Falls,  &c.  V.  Tibbetts,  31  Conn.        ^  Loomis  v.  Brown,  16  Barb.  325. 
166. 
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§  88.  Oq  an  ex  parte  application  for  an  injunction  upon 
bill  alone,  the  injunction  will  not  be  refused  for  an  apparent 
misnomer  of  the  defendant,  as  he  may  not,  on  coming  in, 
wish  to  avail  himself  of  the  objection.^ 

§  84.  A  defendant  cannot,  after  consenting  to  a  decree 
against  him,  for  an  injunction  and  an  account,  object  to  the 
misjoinder  of  one  of  the  plaintififs.' 

§  85.  Where  a  surety  alleged,  in  his  bill  for  relief  against 
adjudgment,  that  the  creditor  indulged  the  principal  without 
the  complainant's  consent,  and  the  respondent  answered  that 
such  consent  was  given;  held,  the  negative  averment  of  the 
complainant  was  proper,  but  one  which  he  was  not  bound  to 
prove ;  that  the  denial  of  the  defendant  did  not  make  his 
answer  evidence;  and  that  it  was  incumbent  on  him  to  prove 
such  consent.^ 

§  86.  Where  a  bill  asks  for  an  injunction,  to  protect  the 
complainants  from  apprehended  danger,  and  the  answer  de- 
nies that  the  apprehensions  are  well  grounded;  the  court  will 
give  the  defendants  the  full  benefit  of  their  denial,  and  refuse 
the  injunction,  unless  the  complainants  make  out  a  very 
clear  case  in  their  bill  and  affidavits.^ 

§  86  a.  With  reference  to  the  pleadings  subsequent  to  the 
bil^  it  is  held  that  an  injunction  will  not  be  granted  before 
answer,  unless  some  interest  of  the  plaintiff  will  be  injured 
or  endangered  by  the  proceedings  of  the  defendant  in  the 
mean  time.'  And,  on  a  motion  for  a  provisional  injunction, 
the  defendant  may  file  and  read  his  answer  to  the  bill.^ 

§  86  b.  The  (Maryland)  acts  of  1852,  c.  138,  and  1853, 
c.  844,  do  not  apply  to  an  answer,  at  the  hearing  of  a  motion 

'  Bosley  v.  Snsqnehaiiiia,  &c.,  3  *  Carpenter  v.  Devon,  6  Ala.  718. 

Bland,  63.  *  Rogers  v.  Danforth,  1  Stockt.  289. 

'  Livingston    «.   Woodworth,   15  *  Osborn  v,  Taylor,  5  Paige,  515. 

How.  646.  •  Hulae  v.  Wright,  Wright  Ch.  61. 
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for  the  dissolution  of  the  injanction,  when  such  a  hearing  is 
not  a  final  one.^ 

§  86  c.  A  defendant  may  by  a  sufficient  answer  to  the  bill  at 
once  prevent  an  injunction;'  as  by  an  answer  which  would 
dissolve  an  injunction  if  granted.'  But  where  the  bill  alleges 
fraud,  forgery,  and  antedating,  and  the  answer  denies  these 
allegations  only  on  "information  and  belief,'^  it  is  not  suffi* 
cient  to  prevent  the  issue  of  an  injunction/  And  in  the 
Circuit  Court  of  the  United  States  the  practice  is  settled,  that 
the  denial  of  the  plaintiff's  title  in  an  answer  does  not  prevent 
the  court  from  awarding  a  special  temporary  injunction.' 

§  87.  With  reference  to  the  formal  requisites  of  the  injunc* 
tion  itself,  it  is  held  that  an  injunction  should  be  clear  and 
explicit,  and  apprise  the  defendant  what  he  is  restrained  from 
doing,  without  the  necessity  of  his  resorting  to  the  bill  on 
file;  and,  if  he  does  not  in  fact  know  to  what  the  injunction 
applies,  he  will  be  justified  in  proceeding,  notwithstanding 
the  injunction.*  (See  Chap.  IV.)  Thus  an  injunction  restrain- 
ing a  husband  from  annoying  his  wife  is  improper.^  So  an 
injunction  must,  upon  its  face,  show  clearly  to  what  property 
it  is  intended  to  apply,  or  it  cannot  be  enforced.'  And  an 
injunction  should  be  restricted  to  the  case  made  by  the  bill.* 
In  Pennsylvania,  it  is  said,  "injunctions  are  frequently  in  the 
form  of  a  tvrit,  but  these  forms  are  not  adapted  to  every  case, 
and  therefore  the  prohibition  in  numerous  instances  assuipes 
the  shape  of  an  orders  in  the  nature  of  an  injunction.  As  the 
courts  treat  the  disobedience  of  all  orders  as  a  contempt,  and 
enforce  the  performance  of  them  by  imprisonment,  the  dis* 
tinction  between  a  tvrit  of  injunction  and  an  order  in  the  nature 
of  one  is  disregarded  in  practice.    Both  are  known  by  the 

*  Boaldin  v,  Baltimore,  15  Md.  18 ;  '  Clam  v.  Brewer,  2  Cnrt.  506 ; 
Gellaton  v.  Rullman,  15  Md.  260.         Poor  v.  Carleton,  8  Samn.  70. 

'  HaU  V.  McPhersoD,  3  Bland,  529.  •  SuUivan  v.  Jadah,  4  Paige,  444 ; 

>  Bell  V.  PurvU,  15  Md.  22.  2  ib.  234. 

*  U.  S.  t;.  Parrott,  1  MoAU.  G.  C.  ^  Lowrie  t;.  Lowrie,  2  Paige,  234. 
271.  ^  Moat  V.  Halbein,  2  Edw.  Ch.  188. 

>  2  Paige,  234. 
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name  of  injunctions.  If  the  order  be  issued  in  mandatory 
language,  it  is  substantially  an  injunction ;  if  in  terms  of  ad- 
Yioe  or  caution,  it  is  what  has  become  known  as  an  'admoni- 
tory order,'  "* 

§88.  An  injunction  may  be  granted  upon  a  supplemental 
bill,  though  one  founded  upon  the  original  bill  has  been 
dissolved  upon  its  merits.*    So  a  bill  of  injunction  may  be 
granted,  after  a  former  bill  for  the  same  cause  has  been  dis- 
ffliflsed  for  not  having  been  served  on  the  defendant  in  time; 
bat  there  should  be  an  affidavit  of  some  particular  hardship, 
and  no  omission  on  the  part  of  the  claimant.'  So,  in  Georgia, 
by  the  act  of  1842,  the  power  of  issuing  a  second  injunction, 
when  the  first  bill  has  been  dismissed,  is  given  to  the  Supe- 
rior Court;*  and  in  Virginia,  though  an  injunction  be  refused 
by  a  judge  of  the  Circuit  Court,  and  also  by  a  judge  of  the 
Supreme  Court,  such  refusals  are  no  objection  to  an  injunc* 
tion  in  the  same  case,  granted  by  another  judge  of  the  latter 
court' 

§  89.  But  a  second  injunction  will  not  be  granted  for  the 
same  purpose,  while  the  first  is  in  force;  and  if  the  first  has 
been  withdrawn  by  the  plaintiff,  after  it  was  served,  that  fact 
should  be  fully  stated  in  the  bill  for  a  second.^  And  on  an 
application  to  reinstate  an  injunction,  if  the  newly -discovered 
equity  could  have  been  made  available  on  the  first  trial,  by 
the  use  of  ordinary  care  and  attention,  the  application  should 
be  refused.'  So  an  ex  parte  injunction  will  not  be  granted 
on  a  new  bill,  or  an  amended  bill,  when  a  previous  and  simi- 
lar injunction  on  the  same  parties  was  dissolved  for  want  of 
equity.^  So  a  second  injunction  in  the  same  cause,  upon 
new  grounds,  cannot  be  granted,  if  the  new  grounds  existed 

'  Per  Lewis,  C.  J.,  Erie,  &o.  v,  Gft-        '  Jaynes  v.  Brook,  10  Gratt.  211. 
Bey,  26  Penn.  292.  *  Liyingston  v.  Qibbons,  4  John. 

*  Van  Bergen  v.  Demarest,  4  John.    Ch.  571. 

Ch.  35.  7  LarBon  v.  Moore,  1  Tex.  22. 

*  Majriield  v,  Hawkins,  Mar.  27.  *  Hornor  v.  Leeds,  2  Stockt.  36. 

*  Cox  r.  Mayor,  &c.,  17  Geo.  249. 
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when  the  first  bill  was  filed.^  Nor  successive  injunctions 
upon  different  grounds,  which  might  have  been  put  at  issue 
in  one  proceeding.*  So,  in  New  York,  after  an  injunction 
has  been  refused  by  the  chancellor  or  vice-chancellor  before 
whom  the  bill  was  filed,  the  plaintiff  cannot,  since  the  revised 
statutes,  apply  to  an  injunction  master,  or  vice-chancellor 
acting  as  injunction  master,  for  an  injunction  upon  a  new 
bill  upon  substantially  the  same  grounds.^ 

§  90.  It  is  the  general  rule,  that  an  injunction  cannot  be 
granted  against  a  person  who  is  not  a  party  to  the  cause/ 
And  a  complainant  cannot  avoid  the  necessity  of  making 
particular  persons  parties,  by  waiving  all  claim  against  them 
in  his  bill,  where  it  is  necessary  to  take  an  account  against 
the  defendant,  and  where  he  has  a  right  to  have  such  persons 
before  the  court,  they  being  interested  in  the  account,  in 
order  to  save  the  necessity  of  a  future  litigation  with  them.' 
But  an  injunction  inhibiting  a  defendant  and  all  other  per- 
sons from  selling  slaves,  until  a  further  order  of  the  court, 
prevents  a  valid  sale  of  the  slaves,  on  execution  against  the 
defendant,  although  in  favor  of  persons  not  parties  to  the 
suit  in  chancery.* 

§  91.  One  owner  of  land  over  which  a  street  is  laid  out 
cannot  enjoin  the  completion  of  such  street  for  want  of 
notice  to  another.^ 

§  91  a.  Where  a  statute  provided  that  no  injunction  should 
issue  without  a  bond,  it  was  held  to  preclude  the  common- 
wealth from  this  remedy.  The  court  say:  "The  words  are 
broad  and  general.  They  apply  to  all  cases,  and  we  cannot 
see  upon  what  principle  we  could  except  a  case  in  which  the 
commonwealth  is  plaintiff.   But  the  commonwealth  can  give 

'  United  States  Bank  r.  Schnltz,  *  Fellows  r.  Fellows,  4  John.  Ch. 
3  Ham.  61.  25. 

'  Flaker  v.  Davis,  12  La.  An.  613.        ^  Dart  v.  Palmer,  I  Barb.  Ch.  92. 
*  Cummins  v,  Bennett,  8  Paige,  79.        *  West  t\  Belches,  5  Munf.  187. 

7  Niuhols  V.  Salem,  14  Qra/,  490. 
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no  bond,  there  being  no  organ  of  the  government  authorized 
to  execute  it  for  her;  and  if  she  could  give  bond,  she  would 
not  be  suable  on  it.  The  law  which  forbids  an  injunction  to 
be  granted  without  bond  from  the  party  can  only  be  obeyed, 
in  this  case,  by  refusing  the  injunction  altogether."^ 

§  91 6.  Though  the  court  will  not  proceed  against  a  mem« 
berthat  has  privilege  of  Parliament,  yet,  if  a  Parliament  man 
Bnes  at  law,  and  a  bill  is  brought  to  be  relieved,  the  court 
will  stay  proceedings  at  law  till  answer  or  further  order.' 

§  92.  It  is  the  prevailing  rule  that,  in  order  to  obtain  an 
injanction,  a  party  must  show  a  particular  injury  distinct 
from  that  which  he  suffers  in  common  with  the  public.^ 
(See  Nuisance.)  Thus  an  action,  for  the  purpose  of  having 
the  act  of  the  board  of  supervisors,  erecting  a  new  town,  de- 
clared null  and  void,  and  enjoining  its  organization,  cannot 
be  maintained  by  persons  having  no  other  interest  than  one 
in  common  with  all  the  freeholders  of  the  new  town.  The 
only  remedy  is  at  the  instance  of  the  State  or  some  officer.* 

§  93.  But,  on  the  contrary,  it  has  been  sometimes  held 
that  a  private  individual  may  obtain  an  injunction  to  prevent 
a  public  mischief  by  which  he  is  affected  in  common  with 
others.'  And  where  a  public  right  appears,  in  a  litigation 
between  private  individuals,  the  court  is  bound  to  protect  it, 
though  no  one  asserts  the  right  in  behalf  of  the  State. 
Thus,  where  the  matter  in  dispute  was  the  right  to  charge 
wharfage  for  a  wharf  exclusively  claimed  by  both  parties, 
and  the  court  found  that  neither  had  the  right,  and  that  the 
public  were  entitled  to  the  free  use  of  the  wharf;  both  parties 
were  enjoined  from  collecting  such  wharfage.* 

*  Per  Black,  C.  J.,  Com.  v.  Frank-  ^  Doolittle  v.  Sapenrisors,  &c.,  18 

lin,  Ac.,  21  Penn.  130.  N.  Y.  (4  Smith),  165. 

'  1  Vem.  329.  ^  Whitfield  v,  Rogers,  26  Miss.  84. 

'  Falls,  &c.  V.  Hbbetts,  31  Conn.  '  The  Wharf  Case,  3  Bland,  361. 
165. 
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§  94.  Where  a  contract  is  made  for  the  sale  of  land,  the 
vendee  is  a  necessary  party  to  a  bill  for  an  inj auction  to 
restrain  a  tenant  from  waste.^ 

§  95.  Where  relief  other  than  simply  the  quieting  of  pos- 
session is  sought,  and  an  account  is  to  be  stated  between 
the  warrantor  and  the  party  defendant,  or  on  a  bill  by  his 
grantee  for  the  purpose  of  quieting  possession,  the  warrantor 
is  a  necessary  party.'  But  if  a  warrantor  bring  his  bill  of 
complaint  singly,  asking,  not  for  a  bare  injunction,  but  also 
for  an  account  and  general  relief,  and  if  no  objection  be 
taken  in  thp  early  stage  of  the  proceedings,  nor  any  sug- 
gestion made  that  the  interests  of  his  grantee  in  possession 
require  him  to  be  made  a  party ;  it  is  not  the  duty  of  the 
court  to  delay  the  cause,  for  the  reason  that  the  grantee  is 
not  made  a  party .^ 

§  96.  Two  or  more  persons,  having  separate  and  distinct 
tenements,  injured  or  rendered  uninhabitable  by  a  common 
nuisance,  or  rendered  less  valuable  by  a  private  nuisance, 
which  is  a  common  injury  to  the  tenants  of  both,  may  join 
in  a  suit  to  restrain  such  nuisance  (a).^ 

§  97.  Where  a  bill  was  brought  for  an  injunction  by  two 
parties,  whose  property  was  injured  by  the  same  nuisance^ 
and  one  of  the  parties  brought  a  suit  at  law  on  a  declaration 
containing  several  counts,  and  recovered,  and  afterwards  a 
supplemental  bill  was  filed  by  both  parties,  setting  up  the 
verdict,  and  affidavits  were  offered  in  support  of  both  bills 
and  to  determine  the  count  on  which  the  verdict  was  ren- 
dered; held,  as  the  injunction  was  sought  after  order  and 

>  Kidd  V.  Denniaon,  6  Barb.  9.  >  Ibid. 

'  Brooks  V.  Fowle,  14  N.  H.  248.  *  Murray  v.  Hay,  1  Barb.  Ch.  59. 

(a)  The  coart  exercises  a  soand  discretion,  withont  adhering  to  an 
inflexible  mle,  in  detennining  whether  there  has  been  a  misjoinder  of 
parties  in  equity. 
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notice,  the  hearing  should  be  had  upon  such  afSdavits  as  were 
pertinent  to  the  issues,  but  that  the  injunction  would  follow 
the  bill ;  that  the  parties  were  properly  joined  in  the  sup- 
plemental bill;  that  the  injunction  should  be  granted  ou 
the  supplemental  bill  on  the  application  of  the  party  pre- 
senting the  new  matter;  and  that  it  was  competent  to  show 
on  which  count  the  verdict  was  rendered.* 

§  98.  Any  one  of  several  complainants,  in  a  bill  for  in- 
junction, may  verify  its  statements,  in  order  to  authorize  the 
Auction  of  the  chancellor.' 

§  99.  The  proper  allegation  in  a  bill,  by  way  of  excuse 
for  not  making  the  representatives  of  a  deceased  person 
parties  to  the  suit,  is,  that  the  decedent  died  insolvent,  and 
without  leaving  any  assets  for  the  payment  of  his  debts;  an 
idlegation  that  he  died  insolvent  is  not  sufficient.' 

§  100.  Where  an  injunction  inclades  persons  who  were 
not  parties  to  the  proceeding  in  which  it  issued,  the  injunc- 
tion is  nevertheless  valid  as  to  parties  to  the  proceeding.* 

§  101.  The  question  of  injunction  often  arises,  in  connec- 
tion with  some  other  ground  of  equitable  jurisdiction,  which 
constitutes  the  primary  object  of  the  bill. 

§  102.  Upon  a  bill  for  specific  per/ormancej  and  for  an  in- 
JQDCtion  to  protect  the  subject-matter  of  the  contract,  the 
latter  will  not  be  granted,  unless  the  plaintiff  is  entitled  to 
such  performance.' 

§  103.  In  a  suit  for  specific  performance  of  a  contract 
made  by  the  agent  of  a  state  prison  for  the  labor  of  the  con- 
victs, it  seems  that  a  preliminary  injunction  to  restrain  the 

• 

»  Blunt  ».  Hay,  4  Sandf.  Ch.  362.  <  Tradesman's  Bank  v.  Morritt,  1 

'  HemphUl  v.  Rackersville,  &c.,  Paige,  302. 

3  Kelly,  435.  •  Geiger  v.  Green,  4  GUI,  472. 
*  Dart  r.  Palmer,  1  Barb.  Ch.  92. 
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agent  from  making  any  other  contract  for  such  labor  will 
not  be  granted,  if  it  would  prevent  the  employment  of  the 
convicts  pursuant  to  the  statute.' 

§  104.  Notice  is  an  important  subject  in  connection  with 
injunctions. 

§  105.  Equity  will  not  decree  a  perpetual  injunction,  which 
is  to  operate  directly  upon  the  parties  in  interest,  without 
giving  them  an  opportunity  of  being  heard.* 

§  106.  In  New  Jersey,  it  has  been  sometimes  held,  that 
notice  of  an  application  for  an  injunction  should  be  given, 
where  it  can  be  done  without  risk  of  injury  by  the  delay.' 
But  in  a  later  decision  it  is  held,  that  notice  is  not  necessary, 
unless  specially  ordered  by  the  court,  except  where  it  is 
made  afler  answer  filed,  and  then  it  may  be  dispensed  with 
by  the  court.  And  in  such  latter  case,  although  it  does  not 
appear  that  notice  was  dispensed  with,  if  it  was  a  proper 
case  for  so  doing,  it  will  be  presumed  to  have  been  done.* 

§  107.  In  Pennsylvania,  an  injunction  cannot  be  granted, 
until  the  parties  complained  of  have  been  served  with  a 
subpoena  to  appear  and  answer;  until  then,  they  are  not  in 
court.* 

§  108.  In  New  York,  on  serving  an  injunction,  the  plain- 
tiff should  at  the  same  time  take  out  and  serve  such  subpoena; 
but  if  the  defendant  voluntarily  appears  and  answers,  the 
objection  for  the  irregularity  is  waived.*  Under  sect.  220 
of  the  Code,  requiring  a  copy  of  the  affidavit  to  be  served 
with  the  injunction,  it  is  sufficient  to  serve  a  copy  of  the 
complaint,  with  its  verification,  upon  which  the  injunction 

*  Jones  V,  Ljnde,  7  Paige,  301.  ^  Backlejr  v.  Coarse,  Saxton,  504. 

>  Marshall  v.  Beverley,  5  Wheat.  *  Blair  v.  Boggs,  &c.  31  Penn.  274. 

313.  '  Parker  v,    Williams,    4   Paige, 

'  Ross    V.    Elizabethtown,  &o.   1  439 ;   Seebor  v,  Hess,  5  Paige,  85 ; 

Green,  Ch.  422.  Harsh  v,  Bennett,  5  McLean,  117. 
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was  isBoed.^  An  injunction  order  may  be  allowed,  signed 
and  delivered  to  the  officer,  but  cannot  be  served,  before  the 
defendant  is  sommoned.' 

§  109.  In  Indiana,  a  court  of  chancery  will  not,  where 
tbere  is  no  emergency,  grant  an  injunction,  unless  ten  days' 
notice  of  the  application  has  been  given  to  the  adverse 
party,  or  the  application  relates  to  a  suit  pending  in  the 
court  Bat  where  the  court  has  granted  an  iajunction  in  a 
case  in  which  the  adverse  party  was  entitled  to  notice,  and 
the  transcript  does  not  show  whether  notice  was  given  or 
not,  the  Supreme  Court  will  presume  that  the  notice  was 
given.* 

§  110.  Injunctions  cannot  be  granted  in  the  courts  of  the 
United  States  without  notice,  and  hence  all  of  them  are 
special^ 

§  111.  It  is  not  sufficient  that  an  order  for  publication  has 
been  passed ;  the  publication  must  be  proved,  in  order  to 
bring  a  respondent  regularly  before  the  court ;  and  where 
this  is  not  done,  and  a  pro  confesso  taken,  a  decree  perpetually 
enjoining  a  judgment  at  law  will  be  reversed.' 

§  112.  An  injunction,  affecting  the  rights  of  a  party  who 
has  appeared,  will  not  generally  be  granted  on  an  ex  parte 
application,  on  a  supplemental  bill,  without  regular  notice ; 
but  a  temporary  injunction  may,  in  the  mean  time,  be  granted, 
if  necessary  to  prevent  serious  loss  or  injury.* 

§  118.  It  is  said,  although  the  practice  in  this  country  is 
to  grant  an  injunction,  on  the  filing  of  the  bill,  without  notice 
to  the  defendant,  yet  the  complainant  must  use  due  diligence 

'  Leifingwell  v.   Chave,  &  Bosw.  <  Perry  v,  Parker,  1  W.  &  M.  280. 

703.  »  Moare  v,  Wright,  4  Stew,  k  Port. 

'  lb.  84. 

'  YaDoe  t7.  Workmao,  8  Blackf.  '  Bloomfield  v,  Snowden,  2  Paige, 

306.  366. 
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in  prosecutiDg  his  suit  afterwards,  or  the  bill  will  be  dis- 
missed. But  where,  at  the  time  of  granting  the  injunctioni 
a  subpcena  was  taken  out,  returnable  at  the  next  term  of  the 
court,  which  was  returned,  by  the  sherifl^  not  found;  held, 
the  want  of  service  of  the  subpoena  was  not  ground  for  dis- 
missing the  bill.  In  such  case,  the  sheriff's  return  upon  the 
subpoena  is  conclusive.^ 

§  114.  Upon  injunctions  to  stay  proceedings  at  law,  the 
court  may  direct  the  subpoenas  to  be  served  on  the  law  agents 
of  the  non-resident  parties ;  but  in  cases  of  original  bills  it 
will  not  be  permitted,  as  relief  may  be  obtained  in  the  Federal 
or  State  courts  of  the  State  or  circuit  where  the  party  resides.* 

§  114  a.  A  bill  for  an  injunction  of  a  suit,  commenced  in  a 
circuit  court,  is  not  an  original  suit,  within  the  restrictions 
of  the  judiciary  act  of  1789,  c.  20,  §  11,  and  may  be  brought 
against  one  who  is  a  resident  in  another  State,  without  serving 
process  upon  him  in  the  State  where  the  suit  is  brought.^ 

§  115.  Notice  to  defendants  that  an  injunction  would  be 
moved  for,  delivered  to  them  six  days  before  the  commence- 
ment of  the  term,  was  held  sufficient.^ 

§  116.  In  New  York,  where  an  answer  on  oath  is  waived, 
and  affidavits  of  disinterested  witnesses  in  support  of  an  in- 
junction are  annexed  to,  and  filed  and  served  with,  the  bill ; 
the  affidavits  in  support  of  the  answer,  and  upon  which  the 
defendant  relies  in  his  application  to  dissolve  the  injunction, 
must  either  be  served  upon  the  complainant's  solicitor  with 
the  answer,  or  must  be  served  on  him  the  usual  length  of 
time  before  the  making  of  the  motion  to  dissolve  the  injunc- 
tion.* 

1  Corey  v.  Voorhies,  1  Oreen  Ch.  5.  *  New  York  v,  Connecticat,  4  Dal. 

'  Ward  V,  Sebriog,  4  Wash.  G.  1. 

472.  *  Markham  o.  Markham,  1  Barb. 

*  Danlap  v.  Stetson,  4  Mas.  349.  Ch.  374. 
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§  117.  A  bill  of  injunction  is  well  served  by  leaving  a 
copy  at  the  residence  of  the  defendant* 

§  118.  The  defendant  being  in  contenapt  for  want  of  an  ap- 
pearance, the  common  injunction  was  extended  to  stay  trial 
on  a  motion  made  without  notice.' 

§  119.  The  following  miscellaneous  points  have  been  set- 
tied  in  reference  to  injunctions. 

§  120.  An  injunction  properly  issued,  in  support  of  the 
fnttiA  fo^  right  or  title  of  the  party  seeking  it,  does  not 
tfect  or  impair  the  right  to  a  trial  by  jury.* 

§  121.  Injunction  is  merely  a  remedial  process,  and,  where 
*"6  party  obtaining  it  has  also  obtained  judgment  upon 
'^w  cause,  the  court  will  not  revise  the  propriety  of  granting 
the  Writ/ 

^  ^22.  Writs  of  injunction,  auxiliary  to  a  suit  pending, 
^^  '©taxnable  only  to  the  county  where  such  suit  is  pending.* 

5  128,  An  injunction  in  chancery  is  not  equivalent  to  a 
'^l^aso  of  errors  in  a  suit  at  law.* 

S  123  a.  Where  no  answer  had  been  put  in  to  an  injunction 
^^  ^  leave  was  granted  to  amende  so  as  to  waive  an  answer 
^^Qer  oath,  on  payment  of  costs.' 

« l23  6.  A  reference  to  a  vice-chancellor  of  a  motion  to 
^^Ive  an  injunction  does  not  empower  him  to  authorize 
^^  amendment  of  the  bill.' 

^Jfonis  9.  Bradford,  19  Geo.  527.        *  Allen  v.  Menard,  6  Tez.  378. 
Htrrison  v.  Dixon,  11  Sim.  123.         "  Prodot  v.  Doe,  24  Miss.  169. 
./  Woodworth  v,  Bogere,  3  W.  &        ^  Bronson  t>.  Green,  Walk.   Ch. 
M.135.  486. 

*  flicks  0.  Daris,  4  Cal.  67.  >   Cowman  v.  Lorett,  10  Paige, 

659. 


f 
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§  128  c.  The  amendment  of  an  injunction  bill,  unless  al- 
lowed by  the  chancellor  without  prejudice  to  the  injunction, 
displaces  the  injunction  ;  and  the  allowance  of  an  amendment 
by  the  court,  which  the  complainant  could  have  made  as  of 
right,  does  not  necessarily  operate  a  continuance  of  the  in- 
junction until  answer.^ 

§  128  d.  For  an  error  in  a  bill  which  is  amendable,  a  pre- 
liminary injunction  will  not  be  refused,  although  the  amend- 
ment has  not  been  actually  made.' 

§  128  e.  An  injunction  is  not  affected  by  an  appeal  from  it.' 

§  124.  On  application  for  an  injunction,  the  court  may 
go  into  the  merits,  and  may  dismiss  the  bill,  before  answer 
filed ;  but  the  defendant  cannot  introduce  extraneous  matter 
of  proof.* 

§  125.  Injunctions  in  certain  cases  may  be  granted  with* 
out  the  filing  of  a  bill.'(a)  The  fact,  that  the  bill  was  not 
filed  until  after  the  injunction  was  ordered,  is  at  most  but  a 
mere  irregularity,  which  cannot  operate  a  reversal  of  the 
order  granting  it.*  No  particular  form  is  necessary  to  the 
writ.^  The  substantial  thing  is  an  authentic  notification  to 
the  defendants  of  the  mandate  of  the  judge,  which  they  must 
then  at  their  peril  obey.' 

^  Semmesv.  Mayor, &o.,  19  Geo.471.  <  Rose  v,  Hamilton,  1  Desan.  137. 

>  Packer  v.  Sunbnrj,  &c.,  19  Feun.  '  Peck  v.  Crane,  25  Vt.  146. 

211.  '  Davis  V,  Reed,  14  Hd.  152. 

*  Merced  Mining  Co.  v.  Fremont,  '  Summers  v.  Parish,  10  Cal.  346. 

7  Cal.  130.  8  Ibid. 

(a)  In  Maryland,  no  injunction  to  stay  a  sale,  under  the  act  of  1826, 
c.  192,  can  be  granted,  unless  the  bill  be  filed  by  the  party,  and  contain 
the  allegations  required  by  {  8  of  that  act.  Gayle  t;.  Fattle,  14  Md.  69. 
In  California,  an  injunction  is  ordinarily  to  be  asked  for  before  the  com- 
plaint is  filed,  so  that  it  can  issue  with  the  summons,  though  it  does 
not  take  efifect  until  the  filing  of  the  complaint.  Heyman  v.  Landers, 
12  Cal.  107.  The  provisions  of  the  Revised  Statutes  of  New  York,  pro- 
hibiting the  issuing  of  an  injunction  before  the  bill  is  filed,  do  not  relate 
to  cases  where  the  court  have  in  another  way  obtained  jurisdiction. 
Matter  of  Hemiup,  2  Paige,  316. 
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§  126.  Where  a  bill  praya  for  relief,  by  way  of  injunction, 
and  does  not  pray  for  the  process  of  injunction,  the  process 
cannot  be  granted.^ 

§  127.  In  some  cases  of  injunction,  a  receiver  will  be  ap- 
pointed. Thus,  there  was  a  devise  of  a  house  and  lot  to 
trustees,  for  the  use  of  B.  for  his  life,  then  of  B.'s  wife,  if  she 
BQrviye  him;  the  trustees  to  convey  the  same,  after  the 
death  of  B.  and  his  wife,  to  their  children.  Also  to  B.  a 
legacy  for  $2,000.  With  a  part  of  this  $2,000,  B.  built 
another  house  on  the  land,  and  was  in  the  receipt  of  the 
proceeds.  G.  obtained  judgment  at  law,  and  issued  execution, 
but  (ailed  to  obtain  payment  for  want  of  property  subject  to 
execution  at  law.  On  bill  filed  by  C.  the  court  appointed  a 
i^iyer  of  the  rents  of  the  latter  house  to  be  applied  to  the 
judgments,  and  enjoined  the  trustees  from  receiving  the  rents.' 
But  where  a  bill  was  filed  by  the  purchaser  of  land  at  a  sheriff's 
Bale,  praying  an  injunction  to  restrain  one  who  entered  under 
the  former  owner  from  cultivating  turpentine  trees,  on  the 
allegation  of  irreparable  mischief  from  the  defendant's  insol- 
vency ;  and  it  appeared  that  the  defendant  entered  by  virtue 
^' a  lease  of  the  trees  for  making  turpentine,  made  before  the 
BhcriJTs  sale :  held,  it  would  be  inconsistent  with  the  relief 
^Qght  by  the  bill,  to  decree  the  appointment  of  a  receiver 
of  the  rent  to  secure  its  payment  to  the  reversioner.' 

§  128.  Under  a  bill  praying  for  an  injunction  and  a  re- 
ceiver, the  receiver  may  be  appointed  before  answer.* 

§  129.  An  injunction  may  prohibit  any  fuirther  interfep- 
cnce  by  executors  with  the  estate  devised,  even  beforg  the 
acceptance  of  the  receiver  appointed,  if  there  is  no  danger 
of  injury  to  the  estate.* 

'  Union  Bank  v.  Kerr,  2  Md.  Ch.  *  Bams  v.  CampbeU,  3  Jonea,  Bq. 

Deeis.  460.  410. 

<  Johnson  v.  Woodraif,  4  Halst.  ^  Johns  v.  Johns,  23  Geo.  31. 

Ch.  120.  »  Ibid. 
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§  180.  The  court  in  England  will  grant  the  common  in- 
junction on  any  day,  although  out  of  term,  and  not  a  seal 
day  or  a  continuation  of  the  seal.' 

§  181.  An  injunction  does  not  operate  upon  proceedings 
subsequent  to  its  allowance,  but  before  its  service.' 

§  182.  In  reference  to  the  statutory  provision  for  the  remedy 
by  injunction,  it  is  said  by  the  court  in  Massachusetts: 
"  Where  the  legislature  have  the  power  to  provide  redress  for 
either  a  public  or  private  wrong,  the  remedy  or  mode  of 
redress  is  wholly  a  subject  of  legislative  discretion.  If  an 
injunction  is  better  adapted  to  accomplish  the  objects  pro- 
posed, than  any  other  form  of  judicial  process,  there  seems 
no  reason  why  the  legislature  should  not  have  power  to 
direct  it."^(a) 

>  Reeoe  v.  Hamble,  10  Sim.  117.  *  Per  Shaw,  G.  J.,  Com.  v.  Fann- 

'  RamsdeU  v.  CraighUl,  9  Ham.    ers,  &o.,  21  Pick.  552. 
197. 

(a)  The  Supreme  Conrt  of  Alabama  has  power  to  grant  an  injunction 
in  a  proper  case.  Davis  v.  Tnscumbia,  &c.,  4  Stew.  &  Port.  421.  In 
Texas,  the  act  of  1846,  Hart.  Dig.  Art.  1599,  does  not  apply  to  injunc- 
tions sought  for  causes  arising  subsequent  to  the  judgment  Glegg  v, 
Yamell,  18  Texas,  294.  As  to  the  county  jurisdiction  in  Indiana,  see 
State  V,  Michaels,  8  Blackf.  436.  See  also  Boshell  v.  Maxwell,  1  Hemp. 
25.  In  New  York  the  Code  has  not,  by  the  union  of  equitable  and  legal 
powers,  enlarged  in  any  respect  the  previous  powers  of  the  conrt  to 
grant  perpetual  injunctions.  New  York,  &c.  v.  Supervisors,  &c.,  4 
Duer,  192.  The  discretion  of  the  commissioner  in  granting  a  specific  in- 
junction is  not  restrained,  in  South  Carolina,  by  the  statute  of  1840.  It 
continues  in  force  until  dissolved  by  order  of  the  chancellor.  Ellis  t;. 
Commander,  1  Strobh.  Eq.  188.  The  provision  of  the  statute  of  Georgia 
of  18tl,  that  *'  in  all  cases  of  injunction,  they  shall  be  disposed  of,  and  a 
decision  made,  at  the  second  term  of  said  court,  held  in  and  for  said 
county  where  such  suit  originated,"  means  the  second  term  after  the 
parties  are  served  and  the  cause  set  down  for  trial.  Johnson  t*.  Holt, 
3  KeUy,  117. 
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24.  Consideration. 

25.  Effect. 

27.  Action  npon  bond. 

29.  Defence. 

32.  Pleadings. 

34.  Jadgmeut. 

36.  Breach — Bnretiea. 

41.  Damages  —  penaltj —  interest 
— costs — counsel  fees,  &c. 

67.  Effect  of  an  injunction  bond 
upon  other  remedies. 


,  J*  Necessity  of  a  bond — practice  in 
*Je/eat  Sutes. 
^  Other  security. 
J-  further  security. 
^'  Filing  and  acceptance. 
Ik'  ^<*rmofbond — surplusage. 
i|  ,.*'*  ^ode  of  determining  its  va- 

36-  Parties. 

f^-   Condition. 

^*  Construction — sureties. 

§  1.  Injunction  bonds  are  an  ordinary  though  not  an  inva- 
riable accompaniment  of  this  form  of  equitable  interposi- 
Uoix.^a)    And  an  injunction  order  is  not  operative  until-  the 

V**)  Tlie  practice  on  this  subject  is  various  in  the  different  States.    In 

"consylvaiiia^  courts  are  bound  to  require  the  security  provided  for  in 

tne  act  of  May  6th,  1844,  before  issuing  any  injunction,  or  an  order  in 

^^  nature  thereof.    Erie,  &c.  v.  Casey,  26  Penn.  287.    In  South  Caro- 

"^*.  eicept  where  the  application  for  an  injunction  is  for  stay  of  pro- 

^^^^g8  in  an  action,  a  commissioner  has  no  authority  to  require  a  bond 

or  other  security.    Fant  v.  Martin,  10  Rich.  428.    In  Maryland,  where, 

opon  a  suit  in  equity  for  an  injunction,  the  answers  have  come  in,  and  they 

show  on  their  face  a  case  for  a  perpetual  injunction,  and  the  continuance 

of  the  injunction  is  not  depcttident  upon  a  question  of  law  or  fact  to  be 

rabseqnently  established,  it  is  unnecessary  to  require  an  injunction  bond. 

AJeiander  v,  Qhiselin,  5  Gill,  138.    Under  the  Georgia  amendatory  act 

of  1842,  an  injunction  may  be  granted  by  the  judges  of  the  superior 

courts  upon  such  terms  as  in  their  discretion  the  case  may  require.   They 

may  dispense  with  security  altogether,  provided  the  party,  against  whom 

the  injunction  is  to  operate,  do  not  need  it  for  his  protection.    Guerry 

V.  Dorham,  11  Geo.  9.    In  Louisiana,  where  executory  proceedings  are 

enjoined  on  the  allegations  of  fraud  and  payment,  supported  by  affidavit, 

an  ioJQttction  bond  is  not  required.    Conier  v.  Zuntz,  14  La.  An.,  861. 
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written  undertaking,  required  by  statute,  is  given.^  One 
restrained  by  an  injunction  from  doing  a  lawful  act  may 
recover  damages  for  any  injury  that  he  has  suffered,  in  a 
suit  on  the  injunction  bond,  if  in  the  usual  form.' 

§  2.  Where  a  void  injunction  has  been  obtained,  the  bond 
given  to  obtain  it  is  not  void.^  But  a  bond  is  void  for  want 
of  authority  in  the  commissioner.^ 

§  3.  Where  the  judge,  in  an  order  granting  an  injunction, 
neglects  to  state  the  amount  of  the  bond  as  required  by 
statute,  he  may  amend  his  Jiat^  either  before  or  after  the 
execution  of  the  bond,  and  it  is  error  to  dissolve  the  injunc- 
tion for  that  cause.' 

§  4.  Security  in  other  form  than  that  of  a  bond  is  some- 
times required  as  the  condition  of  an  injunction.  In  a  late 
case  in  Vermont,  the  court  remarks :  "  It  was  formerly  the 
practice  in  England,  and  perhaps  is  at  the  present  time,  to 
order  the  party  on  whose  application  an  injunction  is  granted, 
when  the  court  require  the  damages  to  be  paid,  if  any  are 
sustained,  to  order  such  party  to  pay  a  sum  of  money  into 
court,  out  of  which  the  damages  will  be  paid  if  in  the  course 
of  the  subsequent  proceeding  the  orator  shall  be  adjudged 
liable  therefor,  bat  in  such  case  before  payment  can  be  made 
out  of  such  fund,  the  court  must  proceed  to  ascertain  the 

>  EUiott  V,  Osborne,  1  Cal.  896.  «  Fant  v.  Martin,  10  Rich.  42S. 

'  Cain  V,  MoGnire,  13  B.  Hon.  340.        *  Dickenson    v.    MoDennott,    13 
'  Stevenson  v.  MiUer,  2  Litt.  306.    Tex.  248. 

But  the  coart  has  no  power,  upon  granting  an  interlocntory  injunction 
to  stay  proceedings  at  law  for  a  money  demand,  to  dispense  with  the 
security  required  by  the  statute.  Hunt  v.  Smith,  1  Rich.  Ch.  277.  In 
California,  whether  or  not  the  statute  gives  the  chancellor  power  to 
require  a  bond  on  the  issuance  of  a  temporary  iigunction,  yet  he  has 
power  to  order  one  as  a  matter  in  furtherance  of  the  objects  of  the  liti- 
gation and  the  protection  of  the  subject  matter  thereof.  If  there  was  a 
suit  pending,  the  chancellor  had  authority  to  order  the  injunction  and 
the  bond.    Frader  v.  Pnrkett,  13  Oal.  688. 
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amoQDt  of  the  damage  which  the  party  is  to  pay,  and  order 

its  payment."* 

§  5.  In  New  York,  upon  a  bill  for  an  injunction  to  restrain 

a  sale  of  the  property  of  the  plaintiff,  taken  on  execution 

Against  a  stranger,  a  deposit  or  security  by  the  plaintiff  is  not 

required  by  the  statute,  though  the  injunction  master  may 

require  it  in  a  proper  case ;  and,  if  a  deposit  is  made,  the 

defendant,  the  execution  creditor,  cannot  take  it  out  of  court, 

upon  giving  security  for  repayment  in  case  the  plaintiff  should 

SDcoeed  in  the  suit.^    In  the  same  State,  upon  application  for 

an  inJQQction  against  a  judgment  on  the  ground  of  usury, 

the  applicant  will  not  be  allowed  to  give  bond,  instead  of 

bringing  the  amount  of  the  judgment  into  court,  as  directed 

by  the  statute,  unless  he  will  consent  to  waive  the  forfeiture, 

and  pay  the  amount  justly  due.'    The  provisions  of  the 

Bovised  Statutes  on  this  subject  were  not  repealed  by  the 

^®  of  1848.    An  injunction  to  stay  an  execution  will  be 

^  aside,  where  it  was  issued  without  a  deposit  and  bond,  or 

s'^  order  of  court  prescribing  a  bond  in  lieu  of  the  deposit  to 

^  given.    To  authorize  the  court  in  dispensing  with  the 

deposit  and  bond,  there  must  have  been,  on  the  part  of  the 

pUintiff,  such  a  fraud  as  the  substitution  of  one  paper  for 

another,  a  &lse  statement,  &c.^ 

§  5  a.  In  Wisconsin,  the  Rev.  Sts.,  c.  84,  by  their  true 
construction,  require  in  all  cases  where  an  injunction  is 
granted,  to  stay  proceedings  at  law  in  personal  actions,  a 
deposit  of  the  sum  for  which  judgment  was  rendered,  and 
the  execution  of  a  bond  to  the  plaintiff  in  such  sum  as 
the  officer  allowing  the  injunction  shall  direct,  conditioned 
for  the  payment  of  such  damages  and  costs  as  may  be 
awarded  at  the  final  hearing  of  the  cause,  or  a  bond  in  lieu 
of  the  deposit  in  addition  to  the  one  last  above  mentioned, 

■Per    Pierpoint,   J.,    Stnrgis    v.        >  Gee  v.  Soath  worth,  10  Paige,  297. 
Enapp,  33  Verm.  520.  «  Cook  v,  Dickerson,  2  Sandf.  691. 

I  Hegeman  v.  Wilson,  8  Paige,  29. 


58  THE  LAW  OF  INJUNCTIONS.  [CH.  11. 

or  a  bond  conditioned  for  the  payment  of  the  judgment,  and 
also  for  the  payment  of  the  damages  and  costs.^ 

§  6/  In  Maryland,  where  a  party  applying  for  an  injunc- 
tion against  a  suit  at  law  admits  that  he  owes  a  balance,  the 
court  may  require  such  balance  to  be  brought  into  court,  to 
be  paid  accordingly.'  So  an  injunction,  to  restrain  a  suit 
upon  promissory  notes  given  for  the  purchase-money  of  land, 
will  not  be  granted  without  an  injunction  bond ;  and,  if 
injunction  be  claimed  upon  the  ground  that  the  vendee  has 
paid  taxes  on  the  land  which  the  vendor  was  bound  to  pay, 
the  bill  should  state  how  much  will  remain  due  after  deduct- 
ing the  taxes,  and  the  balance  should  be  brought  into  court 
to  be  paid  to  the  vendor.* 

§  7.  By  the  practice  of  the  third  (United  States)  Circuit,  no 
money  penalty  is  inserted  in  an  injunction.* 

§  8.  Where  the  security  given  for  obtaining  an  injunction 
is  not  sufficient,  further  security  will  be  ordered.*  And,  in 
general,  where  an  injunction  issues  without  bond,  the  defend- 
ants may  petition  for  an  order  of  court  requiring  a  bond  to 
be  given  by  a  reasonable  period,  or,  on  default,  to  have  the 
injunction  dissolved.*  So,  in  New  York,  if  the  oflBcer  grant- 
ing an  injunction  neglects  to  take  the  bond  required  by  the 
rules,  application  may  be  made  to  the  court  for  relief.^  But 
a  failure  to  give  bond  and  security,  prior  to  the  granting  of 
an  injunction,  is  no  cause  for  dismissing  a  bill.' 

§  9.  In  Maryland,  the  mere  delivery  to  the  clerk  of  an 
injunction  bond  does  not  import  its  acceptance  and  approval 
by  the  court.  If,  however,  the  bond  remains  where  it  should 
be  if  accepted,  and  the  parties  act  under  it,  these  circum- 
stances are  evidence  of  its  acceptance  by  the  proper  authority. 

*  Cooper  V,  Tappan,  4  Wis.  362.  *  Moredockv.WlUiama,!  Overton, 
Bee  Dungej  r.  Angove,  3  Bro.  Ch.  36.     325. 

>  Flickinger  v.  Hall,  5  0111,  60.  ^  Alezandertr.Ghi8elin,5Gi1l,138. 

'  Reynolds  v.  Howard,  3  Md.  Ch.        '  Cajnga,  &c.  o.  Magee,  2  Paige, 

Deois.  331.  116. 

*  Low  V.  Hanel,  Wallace,  Jr.  345.        *  Qaerry  v,  Durham,  11  Oeo.  9. 
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After  overruling  a  prayer,  affirming  that  acceptance  by  the 
court  was  necessary  to  an  injunction  bond,  it  is  error  in  the 
court  to  rule,  that  signing,  sealing,  and  delivery  were  suffi- 
cient for  such  bond.  Otherwise,  if  the  latter  ruling  stood 
alone,  since  then  counsel  might  have  asked  the  court  to  rule 
that  delivery  included  acceptance.  Under  the  act  of  1723, 
ch.  8,  §  5,  application  for  an  injunction  bond  must  be  made 
to  the  county  court,  and  that  court  must  approve  the  bond. 
Bat  it  does  not  appear  what  it  then  to  be  done  with  such 
bond,  nor  is  there  any  provision  for  recording  it.  It  would 
^  seem,  however,  that  it  was  intended  to  remain  in  the  clerk's 
office  as  a  supersedeas  to  further  proceedings.^  It  is  not 
necessary  to  an  injunction  that  a  bond  be  filed  with  the  bill. 
Sach  a  bond  need  not  be  filed  till  ordered  by  the  court.' 

§  10.  In  New  York,  it  is  irregular  to  file  an  injunction 
bond  before  it  is  proved  and  acknowledged.^ 

§  11.  The  filing  of  an  injunction  bond,  and  consequent 
issue  of  the  writ  on  the  same  day,  are  regarded  as  concur- 
rent acts,  and  a  recital  in  the  bond,  that  the  obligors  "  have 
obtained"  such  writ,  will  be  interpreted  in  the  present  tense, 
and  held  to  refer  to  the  writ  actually  issued.^ 

§  12.  In  Kentucky,  an  injunction  awarded  to  enjoin  a  judg- 
ment at  law,  with  a  direction  that  the  bond  shall  be  as  the  law 
directs,  is  sufficiently  explicit;  but  in  other  cases  the  order  itself 
ought  to  direct  what  kind  of  a  bond  shall  be  taken.'  (See  §  19.) 

§  18.  Conditions  in  an  injunction  bond,  not  required  by 
statute,  or  broader  than  those  provided  by  statute,  and  ren- 
dering the  bond  insensible,  are  held  to  be  surplusage.^  Thus, 
in  a  recent  case,  a  statute  provided  that  writs  of  injunction 
might  be  issued  upon  filing  a  bond  **to  respond  to  all  dam- 

"  Bnrgess  ».  Llojrd,  7  Md.  178.  *  Wallia  v.  DiUey,  7  Md.  237. 

'  Xegro  Charles  v.  Sheriff,  12  Md.  *  Stevenson  v.  Miller,  2  Litt.  306. 

274.  *  Johnson  v.  Vanghan,  9  6.  Mon. 

*  Harrington    v.    American    Life  217 ;  Oullj  v,  Gnllj,  1  Hawks,  23. 
Ins.  Co.,  1  Barb.  244. 
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ages  and  costs."  A  bond  was  given  to  pay  ^'all  such  damages 
and  costs  as  shall  be  sustained  and  atvarded"  by  reason  of  the 
injunction.  Held,  the  words  "and  awarded"  might  be  re- 
jected as  surplusage,  and  the  bond  enforced.^  But  when  the 
conditions  are  not  such  as  are  prescribed  by  statute,  the  bond 
cannot  have  the  force  of  a  judgment.^ 

§  14.  The  following  points  are  settled  in  reference  to  in* 
junctioff  bonds  in  New  York.  The  undertaking,  required 
on  the  making  of  an  injunction  order,  must  be  approved  and 
filed  with  the  clerk  of  the  court.  In  general,  an  undertaking 
will  be  required  on  an  order  restraining  the  defendant  tem- 
porarily, in  connection  with  an  order  to  show  cause.  The 
plaintifi'^s  own  undertaking  will  not  be  received,  unless  he 
can  justify  as  being  a  freeholder  or  householder,  and  worth 
double  the  sum  specified  over  and  above  all  his  debts  and 
liabilities.  A  surety,  when  one  is  required,  must  justify  in 
like  manner.  And  a  plaintiff,  residing  out  of  the  State,  must 
give  a  resident  surety.* 

§  14  a.  The  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  on  a  bill  in  equity  brought  to 
stay  an  execution  sale,  directed  an  injunction,  upon  the  com- 
plainant's giving  a  bond  in  the  form  in  common  use  in  courts 
of  chancery,  conditioned  "  to  answer  all  damages  which  the 
defendant  might  sustain  in  consequence  of  the  injunction 
being  granted,  should  the  same  be  afterwards  dissolved." 
The  condition  of  the  bond  filed  was  "to  pay  all  such  dam- 
ages as  the  defendant  should  recover  against  him,  in  case  it 
should  be  decided  that  the  injunction  was  wrongfully  ob- 
tained,"— the  form  used  in  the  State  courts,  under  the 
law  of  the  State  (judgment  being  rendered  on  the  bond  for 
the  debt,  interest,  and  damages,  and  upon  dissolution  of  the 
injunction);  and  the  injunction  was  thereupon  issued.  Held, 
the  United  States  Court,  acting  according  to  the  established 

*  Propn.,  &e.  o.  Moasey,  48  Maind,        '  Hanka  v.  Horton,  &  Tez.  103. 
307.  *  Sholdon  v,  AllerUm,  1  Sandf.  700. 
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principles  of  equity,  the  acts  of  Congress,  and  the  practice  of 
the  High  Court  of  Chancery  in  England,  and  not  according 
to  the  State  laws,  could  not  give  judgment  on  the  bond  upon 
dissolving  the  injunction ;  and  the  defendant  could  not  en- 
force the  bond  till  he  had  recovered  a  judgment  at  law.' 

§  15.  When  an  action  is  brought  on  an  injunction  bond, 
the  law  court  may  look  into  the  proceedings  in  equity  which 
led  to  giving  the  bond,  in  order  to  determine  its  validity.' 
So  a  reference  to  the  record  in  a  bond  makes  the  record  a 
part  of  the  bond,  and  where  the  description  and  the  pro- 
ceeding described  are  both  before  the  court,  the  latter  will 
control  the  former.' 

§  16.  With  reference  to  the  parties  to  an  injunction  bond, 
a  bond  made  to  A.  and  B.,  on  suing  out  an  injunction  to 
enjoin  a  judgment  in  favor  of  H.,  for  the  use  of  B.,  is  a  bond 
to  the  "adverse  party"  within  the  meaning  of  a  statute.^    So 
where  a  statute  required  the  bond  of  a  person  applying  for  a 
stay  of  execution  by  injunction  to  be  taken  in  the  name  of 
the  plaintiff,  and  a  master,  on  granting  an  injunction,  took  a 
bond  payable  to  himself  and  his  successors  in  office,  and  then 
assigned  the  bond  to  the  plaintiff;  held,  the  bond  was  good, 
and  the  assignee  could  sue  on  it.'    In  Alabama,  a  bond  to  A. 
B.,  register,  appearing  on  its  face  to  be  an  obligation  taken  by 
him  in  his  official  capacity,  is  good  under  the  Code,  §  2973.^ 
In  Iowa,  the  fact  that  a  bond  for  an  injunction,  to  restrain  a 
county  officer  from  committing  a  public  wrong,  is  executed 
to  the  county  judge  in  his  official  capacity,  instead  of  the 
county  itself,  affords  no  grounds  for  dissolving  the  injunc- 
tion.'   In  Louisiana,  an  injunction  bond  to  all  the  obligees 
by  name  creates  a  liability  to  each,  from  its  essential  nature 
and  purpose,  though  not  so  expressed,  and  therefore  the  party 

'  Bein  v.  Heath,  12  How.  168.  *  Scott  v.  Fowler,  2  Eng.  299. 

*  Nome  r.  Cobb,  S  Rich.  Eq.  58.  *  Gay  v.  Galliot,  4  Strobh.  282. 

'  WilliamBon  v.  HalJ,  1  Ohio  St.  '  BaokDer  v,  Stewart,  34  Ala.  529. 

190.  7  Collins  V.  Ripley,  8  Clarke,  129. 
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really  injured  has,  under  the  practice  of  the  State,  a  separate 
right  of  action,  and  must  not  join  the  other  obligees.^  (See 
§26.) 

§  17.  So  much  of  an  order  granting  an  injunction,  as 
directed  a  particular  person  to  be  taken  as  security,  was  held 
to  be  surplusage,  it  being  the  duty  of  the  clerk  to  approve 
and  accept  the  security  in  injunction  bonds.' 

§  18.  Where  the  principal  in  an  injunction  bond,  given 
on  an  injunction  to  stay  an  execution,  at  the  time  of  its  dis- 
solution is  not  an  inhabitant  of  the  State,  absolute  notice  of 
such  dissolution,  or  a  waiver  thereof,  must  be  brought  home 
to  such  principal  to  charge  him,  in  an  action  for  the  amount 
of  the  judgment  and  costs  paid  by  the  surety,  though  the 
parties  were  residents  of  the  same  State  at  the  time  the  bond 
was  given.' 

§  19.  With  regard  to  the  terms  of  the  condition  in  an  in- 
junction bond ;  it  is  held  in  New  York,  that  a  penal  bond  with 
sureties,  conditioned  to  pay  such  damages  as  the  defendant 
may  sustain  by  reason  of  the  injunction,  is  a  sufficient  com- 
pliance with  §  222  of  the  Code.''    (See  §  12.) 

§  20.  A  bond,  restraining  execution  creditors  from  selling 
certain  articles,  is  merely  security  to  the  obligees  for  any 
damage  they  may  receive,  and  not  for  the  amount  of  the 
debt ;  and  if  such  bond  gives  the  obligees  greater  security, 
equity  will  relieve  against  it.' 

§  21.  Where  an  injunction  bond  does  not  bind  the  obligors 
to  pay  costs,  this  is  not  a  defect  of  which  they  can  complain.' 

§  22.  Injunction  bonds  by  executors  should  secure  to  the 
creditor  all  the  rights  and  legal  consequences,  resulting  from 

*  Connor  v.  Zantz,  14  La.  An.  861.  '  Hanlej  v.  Wallace,  3  B.  Monr. 

'  GreathonBe  r.  Uord,  1  Dana,  105.  184. 

>  Iglehart  v.  Moore,  16  Ark.  46.  '  Gillespie  v.  ThompBon,  5  Qratt. 

«  St.  Peter  r.  Varian,  28  Barb.  644.  132. 
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aD  unsuccessful  prosecotion  of  the  injanction,  which  existed 
at  the  time  it  was  obtained,  or  which  followed  its  dissolution, 
to  the  extent  of  assets  at  the  time  of  obtaining  it ;  and  to 
that  extent  the  surety  is  bound  also.^ 

§  23.  In  reference  to  the  construction  of  injunction  bonds; 
the  general  principle  is  held  applicable,  that  the  construction 
of  bonds,  taken  under  the  provisions  of  law,  is  more  rigorous 
than  of  bonds  taken  voluntarily.'  But,  as  against  the  surety 
in  a  bond,  while  general  and  doubtful  phrases  are  to  be  con- 
strued in  view  of  what  was  sought  to  be  enjoined,^  the  con- 
tract of  the  surety  is  within  the  statute  of  frauds,  and  is  to  be 
strictly  construed,  and  no  parol  evidence  is  admissible  to  add 
to,  vary,  or  contradict  it  in  any  of  its  terms.  Though  a  misre- 
cital  in  the  condition,  as  to  the  amount  of  the  judgment  en- 
joined, may  be  corrected  by  the  bill,  where  the  bond  contains 
a  plain  reference  to  it;  on  the  principle  that  that  is  certain 
which  can  be  made  certain.^  The  securities  in  an  injunction 
bond,  in  the  usual  form,  are  not  only  bound  for  the  perform- 
ance of  any  final  decree  against  their  principal;  but,  where 
he  dies  before  final  hearing,  and  the  cause  is  revived  in  the 
name  of  his  administrator,  for  the  satisfaction  of  the  decree 
rendered  against  him,  costs  included.'  The  securities  are 
estopped  from  denying  that  the  injunction,  recited  in  the 
bond,  was  granted  and  ordered.*  To  an  action  on  such  bond, 
the  securities  cannot  plead,  that  an  execution  was  sued  out 
on  the  judgment  at  law,  and  satisfied  by  a  levy  on  property, 
before  the  final  decree  in  the  bill  for  injunction.^ 

§  24.  The  order  for  the  injunction  is  to  be  taken  in  con- 
nection with  the  bond,  and,  when  so  taken,  sufficiently  ex- 
presses the  consideration  within  the  statute  of  frauds.'    So 

1  H&han  v.  Tydings,  10  B.  Mon.  ^  Williamson  v.  Hall,  1  Ohio  St. 
351.  190. 

'  Hanka  v.  Horton,  5  Tex.  103.  ^  Fowler  v.  Scott,  6  Eng.  675. 

"  Weatherby  r.   Shackleford,  37        •  lb. 
Miss.  559.  "*  lb. 

^  Prader  v.  Pnrkett,  13  Cal.  588. 
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the  snspeDsion  and  delay  to  be  produced  by  the  injanction  are 
jprimdfade  evidence  of  consideration.  And  a  plea,  alleging 
merely  the  want  of  consideration,  is  bad ;  it  must  show  that 
these  were  not  sufficient  considerations.^ 

§  25.  In  Alabama  a  bond  which  operates  to  supersede  a 
judgment  at  law  has  the  force  and  effect  of  a  judgment,  on 
a  dissolution  of  the  injunction,  without  an  order  of  the  chan- 
cellor.* A  statute,  requiring  the  register  to  certify  to  the 
law  court  the  dissolution  of  an  injunction,  is  mandatory  only, 
and  not  necessary  to  an  execution  on  the  bond.' 

§  26.  It  is  held  that  the  suit  on  an  injunction  bond  is 
properly  brought  in  the  name  of  the  party  alone  interested, 
though  there  are  several  obligees.^  But,  on  the  other  hand, 
debt  may  be  maintained  on  a  bond  ezecuted  to  several  jointly 
in  the  name  of  all,  for  an  injury  to  either  by  a  failure  to  per- 
form the  condition.*    (See  §  16.) 

§  27.  It  is  sometimes  held,  that  an  action  of  debt  on  an 
iujunction  bond  cannot  be  maintained  to  recover  damages 
occasioned  by  the  suing  out  of  the  writ,  unless  vezatiously 
done ;'  upon  which  poiut  the  record  of  the  suit  in  which  the 
injunction  was  sued  out  is  admissible,  but  not  conclusive, 
evidence.  But  on  the  other  hand  it  is  held,  that,  in  an  action 
on  the  bond,  the  existence  or  nonexistence  of  probable  cause 
for  the  injunction  is  immaterial.'  And  the  action  may  be 
maintained  without  a  previous  action  on  the  case,  to  ascer- 
tain the  damages  occasioned  by  the  vexatious  suing  out  of 
the  writ.*(a) 

I  Mahan  o.  Tidings,  10  B.  Mon.        *  Watte  v.  Sanders,  10  B.  Man. 

351.  372. 

*  Wiswell  0.  Monroe,  4  Ala.  9.  *  Garrett  v.  Logan,  19  Ala.  344. 

•  lb.  '  Cox  V,  Taylor,  10  B.  Mon.  17. 
^  Prader  v,  Pnrkett,  13  Cal.  588.          '  Oarrett  v.  Lo^,  19  Ala.  344. 


(a)  The  Alabama  statute  of  1826,  "to  provide  a  speedy  remedy 
against  the  obligors  in  injanction  bonds,"  applies  to  bonds  executed  in 
cases  in  which  the  judgment  shall  have  been  enjoined.    Dunn  v.  Bank, 
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§  28.  The  defendant  in  an  injunction  suit  may  plead  the 
damages  he  has  sustained  by  it,  in  recanrwrUicnf  or  have  an 
action  on  the  bond.^  But  where  a  defendant  sues  and  obtains 
jadgment  at  law  upon  the  bond,  he  cannot  afterwards  have 
execution  out  of  the  Court  of  Chancery  upon  it.* 

§  29.  It  is  a  good  defence  for  sureties  in  the  bond,  that 
tie  complainant  was  corruptly  induced  to  dismiss  his  bill,  so 
that  the  sureties  might  become  liable.' 

§  SO.  An  injunction  against  a  judgment,  on  the  ground  of 
Mnry,  having  been  properly  dissolved,  usury  cannot  be  set 
op  88  a  defence  to  a  suit  in  chancery  to  set  up  the  lost  bond.^ 

§  31.  After  parties  have  obtained  an  injunction,  it  is  too 
late  for  them  to  set  up,  as  a  defence  to  the  suit  on  the  bond, 
a  want  of  jurisdiction  to  grant  the  injunction.' 

§  32.  With  reference  to  the  pleadings  in  an  action  upon 
an  injunction  bond;  the  bond  declared  on  must  be  de- 
scribed with  such  precision,  certainty,  and  clearness,  as  fully 
to  apprise  the  defendants  of  the  cause  of  action  which  they 
are  required  to  answer.  It  is  sufficient  to  set  forth  such 
facts  as  constitute  a  breach.    The  extent  of  the  damages  is 

>  Carlin  o.  Hndson,  12  Tex.  202.  *  Bojnton  v.  Robb,  22  lU.  625.  • 

'  Harrison  v.  Casej,  1  Dey.  &  Bat.        *  Clark  v,  Toang,  2  B.  Monr.  57. 
Ch.  322.  *  Loomis  v.  Brown,  16  Barb.  325. 

Ac, J  2  Ala.  153.  In  Texas,  when  the  damages  sustained  by  the  defend- 
ant, by  the  issning  of  an  injunction,  grow  out  of  other  matters  than  the 
coDection  of  money,  and  present  questions  of  difficnlty ;  inasmuch  as 
the  statnte  does  not  imperatively  require  them  to  be  settled  in  the  main 
action,  a  separate  suit  may  be  brought  therefor  on  the  injunction  bond. 
Hammonds  v.  Belcher,  10  Tex.  271.  A  scire  facias  will  lie  upon  an 
injunction  bond,  in  North  Carolina,  it  being  made  part  of  the  record  by 
statute  of  1810.  Bozman  v,  Armistead,  2  Taylor,  183.  So,  though  the 
bond  was  made  before  that  statute  was  passed.  Bozman  v.  Armistead, 
2  Taylor,  264. 
5 
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matter  of  proof  for  the  jurj.^  Thus,  when  the  condition  is 
to  pay  the  balance  due  upon  a  certain  judgment  specifically 
mentioned  and  set  forth  in  a  decretal  order  of  the  court, 
bearing  a  particular  date,  and  ten  per  cent,  thereon ;  the  pre- 
cise amount  of  such  judgment  need  not  be  stated  in  the  de- 
claration, that  being  a  matter  of  proof,  on  trial.' 

§  82  a.  Where,  in  an  action  on  an  injunction  bond,  the 
recitals  and  condition  of  which  mentioned  a  judgment,  the 
defendant  pleaded  a  general  performance,  the  plaintiff  as- 
signed a  breach,  the  defendant  rejoined  nul  tiel  record^  and 
the  plaintiff  surrejoined,  traversing  the  rejoinder,  and  issue 
was  joined  to  the  court,  who  found  that  there  was  such  re- 
cord ;  and  the  plaintiff  afterwards  introduced  a  record  as 
evidence  to  the  jury,  to  support  the  issue  joined  on  the  plea 
of  nul  tiel  record,  to  which  the  defendant  objected :  held,  the 
defendant's  rejoinder  would  have  been  held  bad  if  demurred 
to;  that  the  issue  was  correctly  tried  by  the  court;  and  that 
the  defendant,  having  admitted,  by  his  pleading,  every  fact 
which  the  record  could  establish,  could  not  complain  of  its 
admission  as  evidence,  whether  competent  or  not,  and  al- 
though such  evidence  might  be  unnecessary.' 

§  83.  The  obligor  in  an  injunction  bond  cannot,  in  a  suit 
upon  the  bond,  plead  that  he  did  not  obtain  any  injunction.^ 

§  34.  The  summary  judgments  on  bonds  taken  for  injunc- 
tions under  the  statute  of  1841,  in  Texas,  after  the  conditions 
are  forfeited,  are  not  in  derogation  of  the  right  of  trial  by 
jury,  or  of  other  constitutional  rights.' 

§  85.  Where  a  bond  was  taken,  which  did  not  in  any  way 
comply  with  the  statute,  but  bound  the  obligors  absolutely 
to  pay  the  penalty,  if  the  injunction  should  be  dissolved,  and 

1  Tallahassee  o.  Hajward,  4  Flori.        '  Hardej  r.  Goe,  6  Gill,  189. 
411.  «  Lloyd  17.  Burgess,  4  Gill,  187. 

'  Ibid.  *  Janes  t;.  Reynolds,  2  Tex.  250. 
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not  to  pay  the  amount  of  judgment  and  costs ;  held,  sum- 
mary judgment  could  not  be  rendered.^ 

§  86.  In  reference  to  what  constitutes  a  breach  of  an  in- 
Junction  bond ;  if  the  plaintiff  dismisses  his  bill,  the  defend- 
ant has  an  immediate  right  of  action  on  the  bond,  and  need 
not  wait  till  the  order  of  dismissal  is  confirmed  at  the  next 
tenn  of  court.*  But  an  injunction  bond  is  not  broken  so 
l^ng  aa  the  injunction  remains  in  force ;  nor  when  an  in- 
junction has  been  dissolved  and  then  reinstated.' 

§  87.  A  bond  conditioned,  that,  if  the  defendant  shall 
cause  certain  property  (specified)  "to  be  forthcoming,  to 
be  subject  to  the  final  order  of  the  court,"  &c.,  and  "  shall 
abide  by  and  perform  such  orders  and  decrees  as  the  said 
court  shall  make  in  the  said  cause,"  &c.,  was  construed,  lU  res 
fnagis  vakoU  quam  pereat,  to  require  the  defendant  to  abide 
by  and  perform  such  orders  and  decrees  as  the  court  shall 
make  touching  the  property  specified,  which  was  to  be  forth- 
coming, &c.,  and  not  to  require  the  performance  of  any  decree 
which  the  court  might  make/  (See  §  39.) 

§  88.  A  suit  was  brought  upon  an  injunction  bond,  after 
the  injunction  had  been  dissolved  by  the  Circuit  Court,  but 
while  an  appeal  was  pending  in  the  Supreme  Court,  and  an 
order  was  in  force  staying  all  further  proceedings  therein 
nntil  further  order  by  the  court.  The  defendant  pleaded  in 
bar  that  no  cause  of  action  had  accrued  at  the  time  the  suit 
was  commenced.  The  plaintiff  filed  a  replication,  that,  at  a 
day  subsequent  to  the  commencement  of  the  suit,  the  decree 
of  the  Circuit  Court  was  affirmed.  Held,  the  replication  was 
not  responsive  to  the  plea,  and  was  insufficient.' 

§  89.  The  surety  in  an  injunction  bond  is  liable  only  ac- 

■  Janes  v.  RejnoldB,  2  Tex.  250.  *  Aldrich  v.  Kirkland,  8  Rich.  £q. 

2  Roach  V.  Gardner,  9  Qratt,  89.  349. 

8ee  Spevey  v.  M'Gehee,  24  Ala.  476.  *  Scott  v.  Fowler,  14  Ark.  427. 
'  Bentle/  v.  Joslin,  1  Hemp.  218. 
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cording  to  the  strict  terms  of  his  undertaking.'  Thus  suit 
was  brought  against  a  sarety  on  a  bond,  which  described  the 
judgment  enjoined  as  being  for  $2,800  and  costs.  Held,  a 
judgment  for  $2,346,  and  costs,  though  answering  the  de- 
scription in  other  respects,  could  not  be  shown.  Also,  as 
the  bond  undectook  to  describe  the  judgment  fully,  the  peti- 
tion for  injunction  could  not  be  referred  to  for  another  de- 
scription of  it.*  So  an  injunction  bond,  conditioned  to  cause 
certain  property  "  to  be  forthcoming,  to  be  subject  to  the 
final  order  of  the  Court  of  Equity  in  a  certain  cause,"  &o.,  and 
to  ''  abide  by  and  perform  such  orders  and  decrees  as  the 
said  court  shall  make  in  the  said  cause,"  was  construed,  in 
an  action  thereon  against  the  surety,  not  to  require  the  prin- 
cipal debtor  to  pay,  absolutely,  any  money  decree  which  the 
court  might  pronounce.  It  was  held  that,  before  the  reco- 
very could  be  had,  the  plaintiff  must  show  a  failure  to  pro- 
duce the  property  specified,  and  the  damage  sustained  by 
reason  of  such  failure.*  (See  §  87.) 

§  40.  In  an  action  on  a  bond  given  on  obtaining  an  in- 
junction to  stay  a  suit  at  law,  it  may  be  alleged  and  shown, 
that,  by  reason  of  the  delay  in  obtaining  judgment  and  exe- 
cution, occasioned  by  the  injunction,  the  property  of  the  de- 
fendant in  the  suit  was  so  wasted,  sold,  incumbered,  and  dis- 
posed of,  that  the  plaintiff  at  law  lost  bis  debt.^ 

§  41.  Damages  may  be  recovered  on  an  injunction  bond, 
when  the  injunction  has  been  improperly  sued  out.'  As  to 
the  mode  of  recovery,  the  practice  is  not  uniform.  It  is 
held  that,  upon  the  removal  of  an  injunction  prohibiting  the 
collection  of  money,  the  court  should  render  judgment  for  the 
sum  enjoined,  and  the  damages  assessed,  against  the  principal 
and  his  sureties.*    While,  on  the  other  hand,  the  obligors  in 

»    HaU    r.   WiUiamBon,    9    Ohio  «  Tryon  v.  Robinson,  10  Rich.  160. 

(N.  8.),  17.  *  OelBton  v,  Whiteaides,  3  Cal.  309. 

>  Ibid.  *  Cook  V.  Garza,  13  Tex.  431 ;  Barr 

>  Aldrich  V.  Kirkland,6  Rich.  334.  v.  Barton,  18  Ark.  214. 
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the  bond,  given  on  enjoining  a  jadgment,  ire,  on  disso^ation 
of  the  injanction,  liable  to  pay  the  judgment,  tboTigh  no 
damages  are  awarded  against  the  oomplainanL^  In  a  lue 
English  case,  one  claiming  copjrighi  in  the  work  of  a 
foreigner  assigned  to  him  obtained  an  injanction,  on  giving 
an  undertaking  to  abide  by  any  oider  of  the  coort  re- 
specting damages  the  defendant  might  sustain  by  reason 
of  the  injunction.  The  House  of  Lords  (after  conflictiDg 
decisions  in  the  courts  of  law)  decided  that  the  plaintiff  had 
DO  title  to  oopynght,  and  the  injunction  was  dissolved  without 
oppositioD.  The  defendant  moved  for  an  inquiry  as  to 
damage,  but  one  of  the  vice-chancellors  refused  it,  and  merely 
dismissed  the  bill  with  costs,  refusing  the  plaintiff^s  motion 
to  dismiss  without  costs.  Held,  upon  appeal,  that  the  defend- 
ant was  entitled  to  an  inquiry  what,  if  any,  damage  he  had 
sustained.' 

§  42.  But  in  the  United  States  Court  it  is  held,  that  a 
Goart  of  equity  cannot  order  the  complainant  and  his  sureties 
on  an  injunction  bond  to  pay  the  damages  sustained  by 
reason  of  the  injunction.  The  defendant  must  resort  to  an 
action  on  the  bond.  And  it  is  doubted  whether  Congress 
conid  confer  such  a  power.'  So  in  Illinois,  except  in  cases 
of  injunctions  to  restrain  actions  at  law,  damages  cannot  be 
awarded  on  the  dismissal  of  an  injunction  bill.^  And,  in 
California,  when  an  injunction  is  dissolved,  and  the  suit  dis- 
missed by  the  plaintiff's  action,  this  constitutes  no  admission 
that  it  was  improperly  sued  out,  which  must  be  proved  before 
damages  can  be  recovered.* 

§  48.  Where  a  bond  is  conditioned  for  the  payment  of  such 
damages  as  may  be  sustained  from  the  suing  out  of  the 
injunction,  "  should  the  same  be  dissolved,"  a  recovery  can 

'  Hunt  V.  Soobie,  6  B.  Mon.  469.  *  Phelps  v.  Foster,  18  III.  309. 

"  NoTello  r.  James,  31  Eng.  Law  •  Gelston  v,  Whiteaides,  3  Cal. 

Md  Eq.  280.  309. 
'  Uerrjfield  v.  Jones,  2  Cart.  306. 
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only  be  had  for  the  actual  damages.^  So  in  a  suit  on  aa 
injunction  bond,  which  stipulates  that  the  complainant  should 
pay  to  the  defendant  the  damages,  not  exceeding  $500,  which 
he  might  sustain  by  reason  of  the  injunction;  the  only 
damages  the  plaintiff  can  recover  were  such  as  resulted  to 
him  individually  from  the  operation  of  the  injunction  itself.* 
So  where  the  injunction  sought  to  restrain  the  collection  of 
certain  notes  given  to  a  trustee  in  consideration  of  the  hire 
of  slaves,  and  the  bond  was  conditioned  for  the  payment  of 
only  the  actual  damages ;  a  recovery  cannot  be  had  for  the 
trouble  and  expense  of  a  rescission  of  the  contract  alleged  to 
have  been  caused  by  the  pendency  of  the  injunction,  nor  for 
the  privations  and  physical  hardships  to  which  the  benefici- 
aries of  the  trust  estate  were  subjected,  in  consequence  of  the 
inability  of  the  trustee  to  collect  and  pay  over  to  them  the 
enjoined  debts.* 

§  44.  In  Louisiana,  the  plaintiff  and  his  surety  on  the 
injunction  bond  are  bound  in  solido  to  the  defendant  for 
damages,  only  on  the  amount  for  which  the  injunction  is  dis- 
solved.* 

§  45.  On  dissolution  of  the  injunction,  and  failure  of  the 
obligors  to  perform  the  conditions,  the  bond  becomes  for- 
feited, and  a  right  of  action  accrues  for  the  peruiUy^  for  which 
penalty,  as  well  as  for  such  damages  as  the  jury  may  assess, 
the  court  is  bound  to  give  judgment.^  But,  in  an  action  of 
covenant  on  a  bond  against  the  surety,  it  was  held  that  he 
was  only  liable  to  the  extent  of  the  penalty,  with  interest 
thereon  from  the  time  of  forfeiture,  although  the  actual 
damages  exceeded  it.^ 

§  46.  Where  the  bond  provided  for  payment  of  such  dam- 

'  Bullock  i;.  Ferguson,  30  Ala.  *  Peny  v.  Kearnej,  14  La.  An. 

227.  400. 

>  Burgen  v.   Sharer,  14  B.  Mon.  *  Tallahassee,  &o.  v.  Hajward,  4 

497.  Florida,  411. 

*  Bullock  V.  Ferguson,  30  Ala.  *  Hughes  t;.  Wickliffe,  11  B.  Mon. 

227.  202. 
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ages  as  sbonld  be  awarded  by  any  competent  court,  held,  in 
an  action  against  the  sureties,  the  award  must  be  alleged  and 
proved.^  So  a  bond,  to  pay  such  damages  as  may  be  awarded, 
generally,  secures  only  such  as  may  be  awarded  in  the  injunc- 
tion suit,  and,  in  a  suit  thereon,  the  declaration  must  allege 
SQch  award.(a)'  And  where  no  clause  is  inserted  in  the 
condition  of  bond,  consenting  that  the  defendant's  damages 
shall  be  summarily  ascertained  upon  a  reference,  the  court 
has  no  jurisdiction  to  direct  a  reference  for  that  purpose.' 

§  47.  In  Virginia,  one  not  party  to  a  judgment,  who 
procures  it  to  be  enjoined,  is  liable  to  the  statutory  ten  per 
cent  damages  on  its  dissolution,  as  much  as  one  who  is  a 

party.^ 

§48.  The  right  to  recover  interest  on  a  judgment  is  a 
legal  incident  to  the  judgment;  hence  a  surety  on  a  bond 
given  to  enjoin  a  judgment  is  bound  for  interest  to  accrue  on 
the  judgment.'  (See  §  53.) 

§  49.  An  injunction  was  obtained  to  stay  the  collection  of 
a  judgment  at  law.  The  plaintiff  in  equity  gave  a  bond  to 
the  defendant,  who  was  the  plaintiff  at  law,  conditioned  to 
''abide  the  decision  which  should  be  made  on  the  bill,  and 
pay  all  sums  of  money,  damages,  and  costs  that  should  be 
adjudged  against  him."  The  injunction  was  dissolved  and 
the  bill  dismissed,  and  the  obligor  was  decreed  to  pay  the 
costs  in  the  chancery  suit.  In  a  suit  against  the  sureties, 
held,  they  were  not  liable  for  the  amount  of  the  judgment 

■  Tarpey  v.  Shillenberger,  lO  Gal.  *  Clayton  v.  AntlLonj,  15  Gratt. 

390.  618. 

'  Andenon  9.  Faleoner,  34  MIbs.  *  Weatherby  v.  Shackleford,  37 

267.  Miss.  659. 

s  Garoie  v.  Sheldon,  3  Barb.  232. 

(a)  In  Virginia,  the  bond  provides  in  terms  for  the  payment  of  such 
damages  as  may  be  awarded  by  the  court  upon  dissolution.  The  ten 
per  cent,  damages  given  by  statute  are  to  be  deemed  awarded,  unless 
expressly  remitted  by  the  court.    Clayton  v,  Anthony,  15  Gratt.  518. 
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enjoined,  nor  for  the  costs  of  the  chancery  suit,  unless  the 
defendant  had  first  paid  them  to  the  officers  entitled  to  them.^ 

§  50.  A.  obtained  two  judgments  against  B.,  and  leyied 
executions  on  land  as  belonging  to  B.  C,  claiming  the  land, 
enjoined  the  sale,  and  gave  D.  as  surety  in  the  bond.  The 
injunction  was  dissolved,  and  A.  brought  an  action  of  cove- 
nant on  the  bond.  Held,  the  damages  which  might  accrue 
by  reason  of  the  injunction  were  the  measure  of  damages, 
and  not  the  amount  of  the  judgments.* 

§  51.  Where  an  injunction  was  obtained  upon  the  sale  of 
certain  property,  the  complainant  giving  bond  to  pay  all 
damages ;  in  a  suit  on  the  bond,  held,  the  rule  as  to  damages 
was  the  difTerence  between  the  cash  value  of  the  property 
when  the  bond  was  given  and  what  it  produced  when  sold, 
and  the  interest  on  the  difference.' 

§  52.  Where,  on  an  application  for  an  injunction  to  stay 
the  erection  of  a  mill-dam,  the  chancellor  exacted  a  bond  to 
pay  all  damages  that  might  result  to  the  defendant  from  the 
injunction,  in  case  the  suit  was  not  successful;  in  a  suit  on 
the  bond,  held,  the  chancellor  had  the  discretionary  power  to 
take  such  a  bond ;  and  if  the  complainant  failed  to  prosecute 
bis  suit  successfully,  the  defendant  was  entitled  to  recover 
all  the  damages  he  had  sustained  by  reason  of  the  injunction.^ 

§  53.  In  an  action  on  an  injunction  bond,  where  the  in- 
junction forbade  the  payment  of  money,  interest  is  recover- 
able thereon  up  to  the  day  the  money  is  paid  into  courts  and 
an  offer  to  invest  the  amount,  less  costs  and  expenses  thereon, 
is  not  admissible  in  evidence  to  reduce  the  interest.'  So 
where  a  debtor  is  enjoined  from  paying  over  the  money  to 
his  creditor,  but  not  from  using  it  in  any  other  manner,  he 
can  only  discharge  himself  from  interest  by  paying  the 

*  Corder  r.  Martin,  17  Mis.  41.  «  NeweU  i;.   Partee,   10  Humph. 

<  Hord  V.  Trimble,  1  Litt.  413.  825. 

>  Rubon  17.  Stephan,  25  Miss.  253.        ^  Wallis  v.  DiUey,  7  Md.  237. 
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monej  into  court ;  consequently,  in  an  action  on  the  bond,  a 
recovery  cannot  be  had  for  interest,  by  way  of  damages,  for 
the  period  intervening  between  the  dissolution  of  the  injunc- 
tion by  the  chancellor  and  the  affirmance  of  his  decree  on 
error,  no  supersedeas  bond  having  been  given.*  (See  §  48.) 

§54.  Counsel  fees,  necessarily  incurred  in  the  defence  of 
an  injunction  suit,  not  consequential  on  other  injuries,  but 
direct  and  immediate,  may  be  recovered  in  an  action  of 
debt  on  the  bond,  though  they  may  not  be  actually  paid.* 
It  is  said  in  a  late  case,  that  the  expression  all  costs  and 
damages  includes  counsel  fees.  "It  was  in  contemplation 
of  the  defendant  to  institute  legal  proceedings,  thereby  sub- 
jecting the  plaintiff  to  costs,  and  the  employment  of  counsel. 
He  would  be  necessarily  damnified  in  consequence  thereof  to 
the  amount  he  should  be  compelled  to  pay  such  counsel.  It 
^as  a  damage  clearly  within  the  contemplation  of  the  act, 
aod  of  the  parties."*  So  a  restraining  order  continues  until 
™  hearing  on  the  rule  to  show  cause  why  the  injunction 
should  not  issue,  though  it  be  postponed  from  the  day  first 
"^ed;  and  therefore  the  bond  covers  damages  during  such  a 
continuance.  Counsel  fees  for  dissolving  the  order  are  re- 
coverable, though  paid  after  that  day,  provided  a  retainer 
yfsa  paid  before."* 

§  56.  The  defendant  obtained  an  injunction  to  restrain  the 
plaintiff  from  cleaning  out  a  race-way  through  his  premises 
to  the  plaintiff^s  mills,  or  from  drawing  water  through  them 
from  the  Miami  Canal,  and  thereupon  he  gave  a  bond,  con- 
ditioned to  pay  "all  moneys  and  costs  due  and  to  become 
due  from  him,  and  all  moneys  and  costs  which  shall  be 
decreed  against  him  in  case  said  injunction  shall  be  dis- 
solved.'' Held,  in  a  suit  on  the  bond,  for  damages  sustained 
by  the  plaintiff  in  the  stoppage  of  his  mills,  that  such  a 

'  BnUock  V.   Fergason,  30  Ala.  '  Per  Da  vies,  J.,  Corcoran  v.  Jud- 

227.  son,  10  Smith  N.  Y.  107. 

'  Garrett  v.  Logan,  19  Ala.  344 ;  *  Prader  v.  Grim,  13  Cal.  585. 
Thaie  v.  Qnan,  3  Cal.  216. 
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loss  was  included  in  the  bond,  although  the  decree  of  the 
court,  dissolving  the  injunction,  was  for  the  costs  of  suit  onlj.^ 

§  55  a.  But  where  B.  filed  a  bill,  to  enjoin  the  sheriff  from 
paying  over  to  G.  a  certain  fund  in  his  hands  claimed  bj  G. 
under  an  execution;  and  an  interlocutory  order  for  an  in- 
junction was  granted,  the  condition  being  that  B.  should  give 
bond  with  surety  to  "save  harmless  the  said  G.from  all  damage 
which  he  may  sustain  by  reason  of  the  making  of  said  order, 
and  the  issuing  of  said  writ  in  accordance  therewith":  in  a 
suit  on  the  bond,  held,  G.  could  not  recover,  as  damages, 
either  a  counsel  fee  and  other  expenses  paid  (not  including 
costs),  of  the  suit  in  equity,  and  a  counsel  fee  incurred  in  the 
suit  at  law  on  the  bond,  or  interest  on  the  fund  during  the 
time  it  was  enjoined  in  the  sheriff's  hands.'  So  in  an  action 
on  an  injunction  bond,  a  recovery  cannot  be  had  for  counsel 
fees  in  the  Supreme  Court^  to  which  the  injunction  suit  was 
removed  by  the  plaintiff  below,  after  the  dismissal  of  his  bill 
by  the  chancellor.^  So  costs  imposed  on  the  plaintiff  in  an 
action  on  an  injunction  bond,  as  the  condition  of  a  continuance, 
are  not  recoverable  as  a  part  of  the  actual  damages.^  And  the 
recovery  is  limited,  in  regard  to  costs  and  expenses,  to  such  as 
may  have  accrued  from  the  time  of  the  issuing  of  injunction 
down  to  the  affirmance  of  the  order  for  its  dissolution.' 

§  56.  In  an  action  on  an  undertaking  executed  on  suing 
out  an  injunction,  it  is  no  defence  that  the  business  enjoined 
was  a  public  nuisance;^  nor,  in  mitigation  of  damages  or 
otherwise,  in  an  action  against  the  securities,  that  the  princi- 
pal is  solvent,  and  able  to  pay  his  own  debts.^ 

§  57.  Where  the  common  law  gives  a  remedy  for  mali- 
ciously suing  out  an  injunction  without  probable  cause,  such 

'  Roberts  v.  Dust,  4  Ohio  (N.  S.),        *  Ibid. 
602.  »  Wallis  v.  Dilley,  7  Md.  237. 

'  Gadsden  v.  Bank,  &o.,  5  Rich.        '  Canningham   v.   Breed,  4   Cal. 

336.    Ago.  V^aUis  v.  DiUey,  7  Md.  384. 
237.  7  Hunt  v.  Barton,  18  Ark.  188. 

*  Bollook  0.  Ferguson,  30  Ala.  227. 
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remedy  is  not  merged  in  the  remedy  upon  an  injunction 
bond.^  But  the  injunction  must  be  charged  in  the  declara- 
tion as  an  abuse  of  the  process  of  the  court,  through  malice 

and  without  probable  cause,  otherwise  the  remedy  is  on  the 

bond.' 

§  58.  Damages  were  refused  to  a  builder  against  whom  an 
injuQction  had  been  sued  out,  where  his  whole  ground  of 
acuon  was  a  supposed  hindrance  thrown  in  his  way  in  ex- 
ecution  of  a  building  contract,  which  confessedly  required 
for  its  execution  the  use  of  a  sidewalk  erected  by  the  plain- 
tiff in  the  injunction,  and  for  which  he  had  not  been  compen- 
sated.' 

§  59.  An  action  does  not  lie  for  the  malicious  suing  out 
of  an  injunction  against  the  plaintiff  until  the  injunction  is 
finally  disposed  of,  or  the  suit  in  which  it  was  sued  out  is 
terminated.'* 

*  Coz  V.  Tajlor,  10  B.  Mon.  17.  '  Jamison  v.  Dunoan,  12  La.  An. 

*  Bobinson  o.  KeUom,  6  Gal.  399.    785. 

*  Tatnm  v,  Morris,  18  Ala.  302. 
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20.  Dissolving  on  motion. 
34.  Dissolving  upon  answer. 

37.  Denial  in  the  answer— dis- 
oretion. 

39.  Answer  not  responsive— case 
of  doubt — discretion. 

40.  Affidavits. 

41.  Irreparable  injury. 
43.  Defective  answer. 

45.  Answer  in  case  of  fraud. 

46.  Must  be  substaniicU, 

48.  Exceptions  to  the  general  rule. 

50.  Implied  admission  in  the  an- 
swer. 

52.  Information  and  belief. 

55.  Responsive  answer — new  mat- 
ter. 

58.  Replication. 

59.  Impertinent  matter. 

60.  Effect  of  dissolution — dismis- 
sal of  the  bill. 

68.  Partial  dissolution. 

69.  73,  74.  Affidavits. 

70.  Evidence^Lepositions. 


78.  Amendment. 

85.  Appeal. 

86.  Exceptions. 
89  a.  Notice. 
90.  Laches. 

94.  Necessity  of  an  oath. 

96.  Time  of  considering  the  mo- 
tion. 

97.  Perpetuating  an  injunction. 

98.  Revival. 

100.  Successive  injunctions. 
103.  Miscellaneous. 

105.  Dissolving  in  part. 

106.  Parties — answer  by  a  part  of 
the  defendants. 

109.  Corporations. 

111.  Infancy. 

112.  Misjoinder. 

113.  Bill  by  party  having  no  in- 
terest. 

114.  Privilege. 

115.  Miscellaneous  parties. 
120.  Death  of  party. 

126.  Receiver. 

129.  Local  law  and  practice. 

143.  Terms  and  effect  of  dissolu- 
tion. 

145.  Time. 

148.  Dissolving  of  injunctions  in 
case  of  Judgments. 

154.  Of  executions. 

161.  Of  suits  at  law. 

173.  Damages. 


§  1.  The  nature  of  a  temporary  and  preliminary,  as  dis- 
tinguished from  a  perpetual  and  final  injunction,  has  been 
already  explained.  (See  Chap.  I.)  A  necessary  incident 
to  injunctions  of  the  former  description,  is  a  liability  to  be 
terminated  or  dissolved  before  the  termination  of  the  suits  in 
equity,  of  which  they  were  made  a  part ;  and  the  nature 
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and  grounds  of  a  dissolution  of  temporary  injunctions  consti- 
tute a  very  copious  and  important  part  of  the  general  subject 
treated  in  this  book.' 

§  2.  If  the  grounds  for  a  provisional  injunction  be  removed, 
it  will  be  dissolved.* 

§  S.  It  is  held  that  a  decree,  authorizing  the  payment  of 
money  in  the  hands  of  a  party  to  the  suit,  enjoined  from 
paying  it  oat,  is  a  dissolution  of  the  injunction.' 

§  4.  An  injunction  may  be  discharged  for  irregularity,  but 
can  be  dissolved  only  for  want  of  equity.^ 

§  5.  A  temporary  injunction  issued  when  the  bill  is  filed 
is  granted  to  protect  primd  fade  right  or  title.  Motions 
to  dissolve  it  must  be  heard  on  new  evidence.  When  the 
answer  is  filed  (in  a  patent  case)  denying  the  validity  of  the 
patent,  and  primd  facie  evidence  offered  in  support  of  the 
answer,  the  injunction  will  be  dissolved,  unless  the  opposite 
party  support  the  validity  of  the  patent  by  evidence  in  re- 
buttal. The  court  must  weigh  the  evidence,  and  retain  or 
dissolve  the  injunction  according  to  its  preponderance.' 

§  6.  The  power  of  dissolving  as  well  as  granting  injunctions 
most  necessarily  rest  much  in  the  discretion  of  the  court, 
and  should  be  exercised  so  as  to  prevent  injustice.^ 

§  7.  When  the  complainant  had  due  notice  of  a  motion  to 
dissolve  an  injunction,  and  he  neglected  to  appear  and  op- 
pose the  motion,  the  defendant  was  permitted  to  take  his 
order  dissolving  the  injunction,  with  costs.' 

1  See  M'Brajer  v.  Hardin,  7  Ired.  ■  Woodworth  v.  Rogers,  3  W.  &  M. 

Bq.  1.  135. 

'  Lowe  V.  Warren,  &c.,  Wright,  *  Cammack  v.  Johnson,  1  Green 

616.  .  Oh.  163. 

'  Crook  V.  Tnrpin,  10  B.  Mon.  243.  ?  Kellogg  o.  Barnes,  Harring.  Ch. 

*  Jadah  r.  Chiles,  3  J.  J.  Marsh,  258. 
302. 
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§  8.  It  is  the  general  rale  that  an  injunction  will  be  dis- 
/  solved,  when  the  plaintiff's Jegal  title  is  doubtful,  and  the 
continaance  of  the  injunction  unnecessary' for  the  protection 
of  the  plaintifib  and  injurious  to  the  defendants.^  Or,  where 
the  bill  shows  no  necessity  for  the  desired  protection,  even 
if  the  injunction  might  do  no  harm.  The  court  will  not 
restrain  a  person  in  the  exercise  of  any  legal  right  unless 
justice  requires  it.*  Thus  A.,  in  pursuance  of  an  agreement 
with  B.,  received  a  deed  of  certain  property  from  B.,  and  took 
possession  of  the  same,  and  delivered  to  B.  a  deed  of  certain 
other  property,  of  which  B.  took  possession.  B.  afterwards 
refused  to  pay  the  sum  which  he  had  agreed  to  pay  for  the 
exchange,  and  the  property  which  he  conveyed  to  A.  was 
found  to  be  incumbered  to  a  greater  extent  than  was  stated 
by  him.  A.  thereupon  jQled  a  bill,  praying  that  B.  might  be 
decreed  to  pay  him  the  sum  stipulated,  and  to  reduce  the 
incumbrances  to  the  amount  stated.  He  further  obtained 
an  injunction,  enjoining  B.  from  entering  or  interfering  with 
the  property  conveyed  to  A.,  or  from  exercising  any  act  of 
ownership  over  it,  and  from  disposing  of  the  property  con- 
veyed by  A.  to  B.,  or  from  selling,  incumbering,  or  in  any 
way  impairing  the  value  of  any  other  property  in  B.'s  posses- 
sion, or  under  his  control,  in  the  mortgages  referred  to. 
On  motion  to  dissolve  the  injunction,  held,  as  the  defend- 
ant was  not  alleged  to  be  insolvent,  or  unable  to  pay  any 
amount  the  court  might  decree,  the  injunction  was  too  broad, 
and  must  be  dissolved.^  So  the  court  will  not  deny  a  defend- 
ant the  benefit  of  his  answer,  when  a  complainant  has  not 
been  diligent  in  prosecuting  his  suit,  and  where  no  great 
mischief  can  be  done  by  dissolving  the  injunction.^  And  an 
injunction  will  be  dissolved  if  obtained  through  misrepresen- 
talion,  whether  caused  by  carelessness,  misinformation,  or 
otherwise.  As  where  an  injunction  upon  an  action  of  eject- 
ment was  dissolved,  on  the  ground  that  the  equity  of  the  bill 

'  Shrewsbury,  &o.  v.  London,  &o.,        '  Ibid. 
1  Eng.  Law  and  Eq.  122 ;  12  Geo.  6.        «  Oreenin  v.  Hoey,  1  Stookt.  137. 
*  '  Mullen  17.   Jennings,  1  Stookt. 
192. 
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was  fally  answered,  and  another  bill,  got  up  by  the  same 
party,  and  similar  in  all  material  respects  to  the  former,  with 
the  substitution  of  a  different  complainant,  was  filed,  and  an 
injunction  obtained  thereon  through  a  misrepresentation  of 
&cts,  no  reason  appearing  or  being  suggested  for  instituting 
another  suit.  It  was  held,  that  to  countenance  such  proceed- 
ings would  encourage  litigation  and  the  multiplication  of 
suits,  and  by  the  injunction  powers  of  the  court  to  embarrass 
and  retard  instead  of  promoting  justice.' 

§  9.  But  in  a  late  case,  where,  on  appeal,  the  court  thought 
the  questions  not  entirely  free  from  doubt,  and  the  case 
being  one  of  great  importance,  in  which  both  parties  desired 
a  hearing,  they  refused  to  reverse  the  order  of  the  chancellor 
retaining  the  injunction  until  the  final  hearing.^  And,  upon 
a  motion  to  dissolve  an  injunction,  the  chancellor  confines 
himself  exclusively  to  the  consideration  of  the  case  or  com- 
bination of  facts  set  forth  in  the  bill  out  of  which  the  equity 
of  the  injunction  arose,  and  to  the  answer  of  the  defendant  to 
those  facts;  and  the  best  test  as  to  what  are  properly  averments 
of  fact^  in  the  bill  or  answer  is,  whether  they  are  such  matters 
as  a  witness  might  properly  be  called  on  to  prove,  or  the 
troth  of  which  must  be  established  by  evidence ;  if  not,  they 
are  either  sheer  principles  of  equity,  or  some  of  those  public 
and  established  facts  of  which  the  court  is  bound  to  take 
judicial  notice  without  any  proof.' 

§  10.  Whether  or  not  an  injunction  should  be  dissolved, 
rests  in  the  discretion  of  the  court.^  So  also  to  continue  an 
injunction,  where  the  nature  and  circumstances  of  a  case 
require  it,  and  where  justice  will  be  attained  by  that  course.* 
And  therefore  the  dissolution  of  an  injunction  is  not  to  be 
interfered  with  without  strong  reason.* 

■  Endicott  v.  Mathis,!  Stookt.  110.  *  Cox  v.  Mayor,  &o.,  18  Geo.  728  ; 

*   Morris,   &o.   v.    Jersey,  &o.,  1  Semmes  v.  Mayor,  &o.,  19  Qeo.  471 ; 

Bessl.  227 ;  Jersey,  &o.  v.  Morris,  Fleischman  v.  Yonog,  1  Stockt.  620. 

Ac,  lb.  542.  '  Nelson  v.   Hobinson,   1   Hemp. 

'  CanaJ,  &c.  v.  Railroad,  &o.,  4  464. 

Gill  AJ.l.  '  Bachanan  v.  Ford,  29  Geo.  490. 


80  THE  LAW  OF  INJUNCTIONS.  [OH.  HI. 

§  11.  An  injuDCtion  granted  upon  bill,  answer,  and  evi- 
dence, taken  by  commission,  will  not  be  dissolved,  if  the  bill 
shows  sufficient  equity,  not  denied  by  the  answer,  to  support 
it.'  So,  when  dissolution  of  an  injunction  is  calculated  to 
work  an  irreparable  injury,  by  depriving  members  of  a  cor- 
poration of  privileges,  the  value  of  which  cannot  be  pecuni- 
arily estimated,  the  injunction  cannot  be  set  aside  upon 
giving  bond.*  Nor  will  the  court  dissolve  an  injunction 
where  the  cause  would  be  virtually  thereby  decided,  and  the 
complainants  deprived  of  their  remedy,  and  the  answers  do 
not  di^lose  the  true  nature  of  the  transaction.^ 

§  12.  A  motion  to  dismiss  a  petition  for  an  injunction  is 
in  the  nature  of  a  demurrer,  and  in  deciding  upon  it  the 
court  can  only  look  to  the  statements  in  the  petition.^ 

§  18.  Where  a  judgment  has  been  enjoined,  and  a  new 
trial  at  law  ordered,  the  court  may  afterwards,  although  no 
verdict  has  been  certified,  if  it  becomes  satisfied  that  a  new 
trial  ought  not  to  have  been  granted,  set  aside  the  order  and 
dissolve  the  injunction.* 

§  14.  A  special  injunction  was  dissolved,  with  costs,  where 
office  copies  of  the  affidavits  in  support  of  it  were  not  ob- 
tained upon  moving  for  it.^  So  a  petition  for  an  injunction, 
with  a  defective  jurat,  was  granted.  Motion  was  made  to 
dissolve  it  for  that  cause.  Motion  was  also  made  to  amend, 
with  an  affidavit  that  the  petitioner  had  sworn  to  it,  when 
the  fiat  was  issued,  before  the  same  judge.  Held,  that  the 
judge  might  have  amended  by  signing  the  jurat  himself,  but 
that  it  was  a  personal  matter  within  his  discretion,  and,  as 
he  would  not  do  so,  it  was  presumed  to  be  for  good  reason, 
and  the  injunction  was  held  to  be  rightly  dissolved.^    But  it 

*  Hamilton  v.  Whitridge,  11  Md.        «  Floyd  v.  Turner,  23  Tex.  292. 
128.  ^  Vass  v.  Magee,  1  Hen.  k  M.  2. 

2  Knabe  r.  Fernot,  14  La.  An.  847.        '  Jackson  t;.  Cassiday,   10  Sim. 

'Fleisohman  v.  Young,  1  Stockt.  826. 
620.  7  Sims  v.  Redding,  20  Tez.  386. 
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is  not  proper  to  absolutely  dismiss  a  bill  or  dissolve  an  in- 
janction,  for  a  deficient  injunction  bond,  or  for  want  of 
notice;  in  such  cases,  an  amendment  should  be  allowed.^  So 
the  fact,  that  a  bond  for  an  injunction,  to  restrain  a  county 
officer  from  committing  a  public  wrong,  is  executed  to  the 
county  judge  in  his  official  capacity,  instead  of  the  county 
itself  affords  no  grounds  for  dissolving  the  injunction.* 

§  15.  The  question  of  dissolving  an  injunction  may  arise 
in  an  appellate  court.    An  order  dissolving  an  injunction  is 
appealable,  certainly  where  it  affects  the  merits  of,  or  in- 
volves an  adjudication  upon,  any  of  the  material  questions 
in  the  principal  controversy.    And  in  case  of  an  order  dis- 
solving an  injunction,  which  restrained  a  city  from  opening 
a  street  over  certain  lands,  until  an  appeal  firom  the  verdict 
which  condemned  the  land  and  allowed  no  damages  could 
be  determined;  the  owners  were  held  entitled  to  an  in- 
junction, until  the  time  thus  fixed.'    So,  in  Louisiana,  an 
appeal  will   lie  from  an  ex  parte  order,  setting  aside   an 
injunction,  upon  giving  bond  according  to  law,^  and   the 
necessary  consequence  of   maintaining    the  appeal   is  to 
reverse  the  order.'     But  where  an   injunction   against  a 
judgment  was  dissolved  and  the  case  continued ;  held,  the 
order  dissolving  the  injunction  was  not  a  final  order,  from 
which  an  appeal  would  lie.^    And,  as  we  have  seen,  the  grant- 
ing and  continuing  of  an  injunction  rest  in  the  sound  dis- 
cretion of  the  court  below,  governed  by  the  circumstances  of 
the  case.  (See  §  85.)     Hence  a  court  above  will  not  control 
that  discretion,  unless  its  exercise  has  been  manifestly  im- 
proper.'  And  where,  on  an  appeal  from  such  order,  the  chan- 
cellor granted  an  order  staying  the  proceedings,  to  restrain 
which  the  injunction  had  issued,  until  the  next  sitting  of  the 

1  Gamble  v.  CampbeU,  6  Florida,        ^  Trafant  v.  Cazenave,  14  La.  An. 

347.  67. 
'  Collins  V.  Ripley,  8  Clarke,  129.        "  Rodman  r.  Fortine,  2  Met.  325. 

*  Iowa   College   v.   Dayenport,   7        ^  Dent  v.  Summerlin,  12  Geo.  5 ; 
Clarke,  213.  Loyleas  v,  Howell,  15  Geo.  554. 

*  Xnalje  o.  Femot,  14  La.  An.  847. 
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court  of  errors  and  appeals;  knd  a  motion  was  made  in  that 
court,  at  its  next  sitting,  for  an  order  extending  the  stay  until 
the  hearing  on  the  appeal :  held,  the  court  had  power  to  make 
such  an  order;  but  the  granting  or  refusing  it  rested  in  the 
sound  discretion  of  the  court'  So,  if  the  answer  admits  the 
equity  in  the  bill,  and  alleges  such  matter  as,  if  proved,  would 
defeat  the  complainant's  equity,  although  this  matter  be  not 
strictly  responsive  to  the  bill ;  the  Supreme  Court  will  not 
control  the  discretion  of  the  chancellor  below  in  retaining  the 
injunction.^  And,  in  Alabama,  the  Supreme  Court  will  not 
interfere,  by  mandamus  or  otherwise,  to  compel  the  dissolution 
of  an  injunction  on  the  filing  of  an  answer.^  So  where  A.  had 
petitioned  for  a  mandamits  against  the  commissioner  of  the 
land-office,  to  compel  him  to  issue  patents  to  the  petitioner 
for  certain  lands;  and  B.  obtained  a  temporary  injunction 
to  restrain  the  petition  and  the  issuing  of  the  patents,  claim- 
ing some  of  the  lots :  on  a  motion  to  dissolve  the  injunction, 
held,  as  all  the  questions  could  be  tried  on  the  petition,  and 
as  B.  and  all  other  parties  interested.had  notice  thereof  and 
were  bound  to  come  into  court  and  defend  their  interests, 
the  injunction  must  be  dissolved,  though  it  was  doubtful 
whether  on  B.'s  bill  and  A.'s  answer  the  injunction  should 
be  dissolved ;  and,  the  time  of  the  injunction  having  expired 
before  the  hearing  in  the  appellate  court,  though  it  had  not 
when  the  motion  was  heard  in  the  court  below,  that  the  in- 
junction should  be  dissolved.^ 

§  16.  On  motion  to  dissolve  an  injunction,  it  is  held,  in 
Missouri,  that  the  plaintifif  is  entitled  to  a  trial  on  the  merits, 
and  after  it  is  dissolved,  to  a  jury  to  assess  the  damages.' 

§  17.  Where  an  injunction  is  granted  until  the  coming  in 
of  the  answer,  it  will  not  be  thereby  dissolved,  but  will  re- 
main to  await  the  order  of  the  court.^    So  when,  on  motion 

'  DoQghty  t;.  Somerville,  3  Halst.  *  Smith  v.  Power,  2  Tex.  67. 

Ch.  629  and  51.  >  Home,  &c.  o.  Baaman,  14  Mis. 

>  Uargraves  v.  Jones,  27  Geo.  233.  74. 

'  Montgomery,  24  Ala.  98.  «  Turner  v.  Soott,  5  Rand.  332. 
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to  dissolve  an  injanction,  it  appears  from  the  answer,  that 
the  complaiDaDt  was  entitled  to  an  iDJnnction  at  the  time  of 
obtaining  it ;  it  will  continue  until  final  hearing  or  ftirther 
order,  unless  the  defendant  admits  everything  alleged  in  the 
bill,  upon  which  the  injunction  rests.  When  that  admission 
is  made,  and  the  injunction  has  been  to  stay  execution  at 
law,  the  injunction  may  be  dissolved,  with  a  proviso  that  no 
more  be  levied  than  remains  due  after  allowing  everything 
claimed  by  the  complainant ;  but  when  a  proper  ground  for 
the  injunction  is  admitted  by  the  answer,  and  there  still  re- 
mains a  dispute  between  the  parties,  the  injunction  is  always 
continued  until  final  hearing  or  further  order.^ 

§  18.  On  the  dissolution  of  an  injunction,  it  is  of  course 
to  order  the  money  to  be  retained  in  the  office,  on  affidavit 
showing  a  danger  of  its  loss  if  it  goes  into  the  hands  of  the 
defendant.* 

§  19.  It  is  irregular  to  dissolve  an  injunction  in  court 
with  direction  that  the  order  shall  not  go  out,  and  then  in 
vacation  to  direct  that  the  order  shall  go  out.' 

§  20.  A  motion  to  dissolve  an  injunction  before  answer, 
and  without  notice  to  the  complainant,  is  regular,  if  made 
on  the  ground,  that,  admitting  the  allegations  of  the  bill  to 
be  true,  it  contains  no  equity ;  but  it  is  irregular  to  dismiss 
the  bill  by  motion  on  that  ground.^  So  where  it  is  shown, 
by  a  special  plea,  that  there  is  no  equity  in  the  bill,  it  is  held 
to  be  the  same,  so  far  as  regards  the  motion  to  dissolve,  as 
though  the  equity  of  the  bill  was  fully  denied  by  the  answer.* 
(See  §  34.)  So  an  injunction  will  be  dissolved,  on  motion, 
at  the  return  term  of  process,  if  the  complainant  has  taken 
no  steps  to  have  process  served,  without  an  answer  of  the 
defendant,  although  he  has  appeared  by  attorney.^ 

'  L/nch  V.  Colegate,  2  Ear.  &  J.  *  Beard    v.  Geran,  Hardin,  12 ; 

34.  HarriDg.  Ch.  162. 

*  Lane  v.  Brown,  2  Hay.  215.  *  Eldred  v.  Camp,  Earring.  Ch. 

>  Randolph  o.  Randolph,  6  Rand.  162. 

194.  «  Hightonr  v.  Rash,  2  Hay.  361. 
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§  21.  Where  an  injunction  has  been  granted  by  a  judge 
at  chambers,  a  motion  for  its  dissolution  may  be  made  directly 
to  the  court,  without  having  first  applied  to  him.' 

'  §  22.  General  notice  of  a  motion  to  dissolve  an  injunction 
for  want  of  equity  is  sufficient ;  but,  any  special  ground,  not 
touching  the  equity,  should  be  stated.*  A  notice  to  dis- 
solve an  injunction  "  for  irregularity  in  the  proceedings"  is 
not  sufficiently  specific.  The  irregularity  should  be  pointed 
out.* 

§  23.  A  motion  to  dissolve  the  injunction  on  the  matter 
of  the  bill  only  must  be  viewed  as  if  it  were  an  original 
application  for  an  injunction,  and  opposed  by  the  defendant.^ 

§  24.  A  motion  to  dissolve  an  injunction  for  want  of  equity 
on  the  face  of  the  bill,  in  the  absence  of  a  rule  of  court 
to  the  contrary,  will  be  heard  before  answer  filed,  and  at 
any  time,  unless  for  special  cause  shown.' 

§  25.  On  a  motion  to  dissolve  an  injunction,  the  parties 
stand  before  the  court  as  to  all  those  facts  and  circumstances 
of  which  it  is  bound  to  take  notice,  as  where  a  dissolution  is 
asked  for  on  the  ground  that  the  facts  set  forth  in  the  bill 
give  rise  to  no  equity  for  an  injunction;  and  where  the  facts, 
as  stated  in  the  bill,  give  rise  to  no  such  equity,  the  injunc- 
tion will  be  dissolved,  whether  the  defendant  has  answered 
or  not,  or  however  imperfectly  he  has  answered.* 

§  26.  A  judge  of  the  Superior  Court  of  Georgia  may  dis- 
solve an  injunction  in  vacation ;  and  under  the  rule  of  court, 

1  Woodraff  v,   Fisher,  17  Barb.        ^  Morris,  &o.  v.  Biddle,  3  Green 

224.  Ch.   222;    WoodhaU    v.    Neafie,   1 

'  Morris,  &c.  v.  Bartlett,  2  Gtreen  Green  Ch.  409 ;  Jones  v.  Commer- 

Ch.  9.  cial,  &o.,  5  How.  Miss.  43 ;  Mintnm 

*  Miller  v.  Traphagan,  2  Halst.  v,  Seymour,  4  John.  Ch.  173. 

Ch.  200.  '  Canal,  &c.   v.   Railroad,  &c.,  4 

*  New  York,  &o.  v.  Fitch,  1  Paige,    Gill  &  J.  1. 
97. 
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directing  injunctions  to  be  granted  ''until  further  order,"  an 
iDJnnction  mskj  be  dissolved  before  answer,  on  affidavit  deny- 
ing the  equity  of  the  bill.  But  where  the  defendants  had 
established  their  right  at  law,  it  was  held,  that  the  injunction 
should  be  dissolved,  on  their  giving  a  forthcoming  bond,  and, 
OD  application  of  other  parties  interested  in  the  judgments, 
that  the  complainants  should  be  compelled  to  amend  their 
bill  by  making  them  defendants,  without  prejudice  to  the 
injunction,  and  that,  on  their  refusal,  the  injunction  should 
be  dissolved.^  

■ 

§  27.  An  injunction  granted  by  a  justice  of  the  Supreme 
Court,  in  Michigan,  in  cases  where  the  statute  authorizes  it, 
stands  upon  the  same  footing  as  if  granted  by  the  chancellor; 
and  in  either  case  it  is  competent  for  the  defendants,  in  vaca- 
tion, and  before  they  put  in  their  answer,  to  move  to  dissolve 
the  injunction  for  want  of  equity  in  the  bill.* 

§  28.  But  a  motion  to  dissolve  an  injunction  fpr  want  of 
equity  cannot  be  heard  before  the  return  of  process.^  So, . 
after  an  injunction  has  been  ordered  to  stand  to  the  hearing, 
it  seems  to  be  irregular  to  dissolve  it,  on  motion,  before  the 
hearing  ;^  while,  on  the  other  hand,  though  an  order  for  dis- 
solving an  injunction,  on  terms,  might  be  discharged  on 
motion  or  petition,  the  proper  course  is  to  discuss  the  merits 
of  the  order,  upon  a  rehearing/  So  a  motion  to  dissolve  an 
injunction  before  answer  is  irregular;  at  all  events,  it  ought' 
not  to  be  entertained,  after  a  general  demurrer  has  been  set 
down  for  argument,  and  before  argument.*  In  Kentucky, 
the  chancellor  has  no  right,  at  the  appearance  term,  and  be- 
fore the  filing  of  an  answer,  to  dissolve  an  injunction  or  dis- 
miss a  bill,  if  the  bill  contains  equity.'    So,  in  Tennessee,  a 

>  Read  r.  Dewes,  Cbarl.  R.  M .  358.        ■  Van  Bergen  v.  Demareflt,  4  John. 
<  Cooper  p.  Alden,  Hairing.  Ch.    Ch.  35. 
72.  .'  Ransom  v.  Shuler,  8  Ired.  Eq. 

I  Barton  v.  Lytle,  Cooke,  89.  304. 

*  Smith  V.  Harkins,4Ired.  £q.486.        ^  Jadah  v.  ChUes,  3  J.  J.  Marsh. 

to2. 
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motion  to  dissolve  an  iDJunction  will  not  be  heard  until  after 
answer  jQled,  or  its  equivalent.^  So  where,  after  five  years 
from  the  filing  of  a  bill,  an  injunction  was  granted  for  want 
of  an  answer;  held,  the  injunction  should  not  be  dissolved 
until  the  answer  came  in,  though  the  defendant  lived  abroad. 
And,  on  the  other  hand,  where  it  appeared  that  copies  of  the 
bill  had  been  sent  to  the  defendant,  by  his  attorney  (upon 
whom  service  of  the  svipoena  had  been  made  at  the  time  of 
filing  the  bill,  and  held  sufficient  by  the  court),  and  also  by 
the  complainant,  and  that  a  sufficient  time  had  elapsed  for 
the  answer  to  have  been  transmitted  to  the  court,  but  it  did 
not  appear  that  an  appearance  had  been  entered  by  the 
attorney,  or  that  a  pro  formd  attachment  had  been  served 
upon  him ;  it  was  held,  that  the  bill  should  not  be  taken 
pro  confesso.^ 

§  29.  A  defect  in  the  bond  may  be  a  good  cause  for  dis- 
solving the  injunction  on  motion,  but  is  no  ground  for  dis- 
missing the  bill,  which  prays  other  relief.^ 

§  30.  On  notice  of  a  motion  to  dissolve  an  injunction 
given  before  answer,  an  answer  filed  after  the  motion,  though 
before  the  day  fixed  by  the  notice  for  the  hearing  of  the 
motion,  cannot  be  read  in  support  of  it.^ 

§  81.  On  a  motion  to  dissolve  an  injunction  before  answer, 
the  allegations  in  the  bill  are  to  be  taken  for  true.' 

§  82.  Before  the  plaintiff  can  oppose  the  dissolution  of  an 
injunction,  on  the  ground  that  one  of  the  defendants  has  not 
answered,  he  must  have  taken  the  proper  steps  to  compel  an 
answer,  or  must  show  a  sufficient  excuse  for  the  omission.^ 

§  33.  Where  a  bill  of  injunction  has  been  taken  for  con- 

*  Rentfore  v,  Diokinson,  1  Over-  *  CatteU  v.  Nelson,  3  Halst.  Ch. 

ton,  196.  122. 

'  Read  v.  Conseqoa,  4  Wash.  0.  *  Schwara  v.  Sears,  Earring.  Ch. 

174.  440. 

'  BosweR  v.  Wheat,  37  Miss.  610 ;  '  Ward  v.  Van  Bokkelen,  1  Paige, 

PiUow  V.  Thompson,  20  Tex.  206.  100. 
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fessed,  for  want  of  an  answer,  a  motion  to  dissolve  the  in- 
junction by  the  defendant  in  contempt,  on  the  ground  that 
it  was  improvidently  granted,  will  not  be  entertained.' 

§  84.  The  usual  method  of  obtaining  a  dissolution  of  in- 
janctions  is  by  answer.  But  it  is  held  that  an  order  nisi  for 
dissolution  cannot  be  obtained  on  putting  in  a  plea.  The 
Yice-Chancellor  says:  ''It  cannot  stand  for  a  moment.  The 
order  nisi  begins  with  a  recital  that  the  defendant  has  put  in 
a  fall  answer,  and  thereby  denied  the  plaintiff's  equity."^ 
(See  §  20.) 

§  36.  And  although  the  ordinary  mode  of  dissolving  in- 
junctions is  by  the  answer  of  the  defendant;(a)  yet  an  appli- 
cation to  dissolve  an  injunction  upon  the  answer  alone,  as 
in  case  of  mesne  motion,  rests  in  the  sound  discretion  of  the 
court.^  (See  §  15.)  And  an  injunction  may  be  continued  to 
the  hearing,  though  the  equity  of  the  bill  is  fully  answered 
by  the  defendant.  Where  its  dissolution  would  work  a  greater 
injury  than  its  continuance,  the  question  of  continuance  must 
rest  in  discretion,  though  controlled  by  rules.^ 

§  36.  An  irregularity  in  an  injunction  bill  and  affidavit  is 
not  waived  by  putting  in  an  answer,  where  the  answer  is  not 
relied  on  in  the  motion  to  dissolve.    But  an  insufficiency  in 

>  Taipfn  V.  Jeffenon,  4  Hen.  &  M.  9  N.  H.  230 ;  2  Geo.  Dec.  15 ;  Swift 
483.  V.  Swift,  13  Geo.  140. 

>  Wroe  9.  CUTton,  10  Sim.  185.  «  Chetwood  v.  Brittain,  1  Green 
•  Jame0  v.  Lemly,  2  Ired.  Cli.  278 ;    Ch.  439. 

(a)  It  seems  to  be  irregalar  to  grant  an  injunction  until  the  coming 
in  of  the  answer,  and  then  to  stand  dissolved,  without  a  rule  nisi,  Ross 
V.  Woodrille,  4  Munf.  324.  The  course  of  practice  on  this  subject  is 
thus  described.  Injunction  causes,  upon  motions  to  dissolve,  are 
usually  heard  on  bill  and  answer.  Allegations  in  the  answer,  not  respon- 
sive to  the  bill,  without  proof,  do  not  affect  the  injunction.  At  a  final 
hearing,  the  defendant  need  not  prove  his  allegations  in  avoidance  in 
the  first  instance.  The  complainant  must  then  establish  his  case,  and 
aQ  his  allegations  then  not  proved  are  taken  against  him.  Hutchins  v. 
Hope,  7  GiU,  119. 
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the  affidavit  is  error,  and  cannot  be  waived,  nor  amended,  at 
the  hearing  of  the  motion  to  dissolve.^ 

§  37.  Notwithstanding  the  discretionary  power  on  the  sub- 
ject (see  §§  13,  35)  it  is  the  general  rule,  that  an  injunction 
will  be  dissolved,  at  the  hearing  of  a  motion  to  dissolve  it  on 
bill  and  answer,  if  the  answer  fully,  fairly,  plainly,  distinctly, 
and  positively  denies  the  allegations  in  the  bill,  on  which  the 
injunction  was  granted.'  And  if  the  bill  is  not  supported  by 
proof.'  Or  where  the  answer  denies  the  equity  charged  in  the 
bill*  In  such  case  the  injunction  cannot  be  sustained  unless 
there  be  some  special  reasons  to  authorize  it.'  Thus  in  case 
of  a  naked  claim  of  property  and  for  damages,  denied  by  the 
answer ;  the  court  dissolved  the  injunction.*  So  where  a  bill 
was  filed  to  rectify  a  written  agreement,  and  all  the  matters 
charged  outside  of  the  agreement  were  denied  in  the  answer.^ 
So  where  every  material  allegation  of  a  bill  to  stay  waste  is 
expressly  and  plainly  denied  in  the  answer.*  So  where  a 
bill  to  enjoin  a  trespass  upon  real  estate,  together  with  the 
answer  responsive  to  the  bill,  showed  a  lease  in  the  defendant 
older  than  the  complainant's  title.^  So  an  injunction  was 
granted,  and  a  receiver  appointed  before  answer,  upon  a  bill 
by  a  judgment  creditor,  who,  after  exhausting  his  remedies 
at  law,  was  seeking  to  enforce,  by  bill  in  equity,  his  judg- 
ment lien  against  personal  property  covered  by  a  mortgage. 
The  only  allegations  of  the  bill,  authorizing  this  equitable 
interference,  were,  that  the  mortgagor,  the  judgment  debtor, 

I  Perkins  v,  CoUins,  2  Ghreen  Gh.  v.  Phillips,  6  Ired.  £q.  223 ;  Boring 

482.  V.  RoUins,  20  Geo.  623;  Bfiller  v. 

'  Harris  v.  Bangston,  4  Md.  Ch.  Maddox,  21    Geo.   327 ;    Lively  v. 

Decis.  394.  Bristow,  12  Tex.   60;    Greenin   v. 

*  Doolittle  V.  Jones,  2  Cart.  21.  Hoey,  1    Stookt.    137 ;    Cowlea  v. 

*  Lindsay  v.  Etheridge,  1  Dev.  &  Carter,  4  Ired.  Eq.  105  ;  Alexander 
Bat.  Ch.  36.  v.  Markham,  25  Geo.  148 ;  Weaver 

*  V^est  V.  Rouse,  14  Geo.  715 ;  v.  Gamer,  28  Geo.  603 ;  Gravely  r. 
Gardner  r.  Perkins,  9  Cal.  553 ;  Hem-  Sontherland,  29  Geo.  335  ;  Clark  o. 
phiil  o.  Rnckersville,  &o.,  3  Kelly,  Cleghom,  6  Geo.  220 ;  Perkins  o. 
435 ;  Sharpe  v.  King,  3  Ired.  Ch.  402 ;  HoUowell,  5  Ired.  Eq.  24. 

Smith  V.  Harkins,  3  Ired.  Ch.  613 ;  ^  Bomett  v.  Whitesides,  13  Cal. 

Radoliffe  v.  Alpress,  3  Ired.  Ch.  556 ;  156. 

Wooden  v.   Wooden,  2  Green  Ch.  ?  Edmondson  v.  Jones,  19  Geo  19. 

429  ;  Moore  v,  Ferrell,  1  Kelly,  7 ;  '  Wright  r.  Grist,  1  Busb.  Eq.  203. 

Jones  V.  Joyner,  8  Geo.  562 ;  Green  *  Field  v.  HoweU,  6  Geo.  423. 
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was  in  possession  of  the  property,  selling  and  converting  the 
same  to  his  own  use,  that  he  was  insolvent,  and  that  the 
complainant  was  thereby  in  danger  of  losing  his  debt.  These 
charges  were  denied  by  the  answer,  but  the  court  below, 
without  proof  on  either  side,  refused  to  dissolve  the  injunc- 
tion, and  discharge  the  receiver.  Upon  appeal,  it  was  held, 
that  the  injunction  should  have  been  dissolved,  and  the 
receiver  discharged.'  So  a  bill  alleged  that  a  certificate  for 
a  pre-emption  claim  was  obtained  by  false  swearing.  The 
purchaser  and  grantee  under  the  certificate  answered,  that  he 
purchased  for  value  and  without  knowledge  of  the  alleged 
perjury.  Held,  that  an  injunction,  to  restrain  such  purchaser 
from  taking  possession  under  a  recovery  in  ejectment  founded 
on  his  grant,  must  be  dissolved.*  So  an  injunction,  to  restrain 
the  enforcement  of  a  judgment  upon  a  note  in  favor  of  an 
assignee,  was  granted,  upon  a  bill  alleging  that  the  note  had 
been  paid  and  agreed  to  be  surrendered,  and  that  neverthe- 
less it  had  been  assigned  to  the  judgment  plaintiff,  who  had 
full  knowledge  of  the  equity  of  the  complainant.  From  the 
answer  it  appeared  that  a  new  agreement  was  in  the  hands 
of  the  plaintiff  which  was  to  stand  in  lieu  of  the  note,  unless 
the  maker  could  obtain  it  from  the  assignee  and  surrender 
it)  which  he  could  not  do.  Held,  that  the  injunction  must 
be  dissolved.'  So  a  complainant  alleged  that  he  was  the 
owner  of  four  shares  in  an  estate  represented  by  the  re- 
spondent, administrator  de  bonis  non;  that  he  became  the 
purchaser  of  the  property  belonging  to  the  estate,  for  which 
he  gave  his  notes,  with  an  understanding  with  the  then 
executrix,  that  they  should  be  paid  by  allowing  his  shares ; 
that  suit  had  been  instituted  against  him  upon  the  notes,  and 
was  proceeding  to  judgment;  and  prayed  that  the  judgment 
might  be  enjoined  and  the  agreement  enforced.  Held,  upon 
the  coming  in  of  the  answer  distinctly  denying  that  the  estate 
owed  the  complainant  anything,  and  stating  that  the  four 

■  Furlong  v.  Edwards,  3  Md.  99.  *  Woodfin  r.  Johnston,   1   Jonea 

'  Byans  v.   Lovengood,  1    Jones    £q.  317. 
Bq.  298. 
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shares  claimed   had    been  paid  him,  the  injunction  was 
properly  dissolved.^ 

§  88.  The  distinction  is  made,  that,  where  a  motion  to  dis- 
solve an  injunction  is  submitted  on  bill  and  answer,  and  the 
bill  contains  equity  on  its  face,  the  material  allegations  of 
which  are  denied  by  the  answer;  the  injunction  should  be 
dissolved,  and,  if  desired,  the  cause  should  be  set  for  hearing 
on  bill,  answer,  and  proofs;  otherwise,  at  once  dismissed. 
But  where  the  bill  does  not  contain  sufficient  equity  on  its 
face  to  authorize  relief,  the  injunction  may  be  dissolved,  and 
the  bill  dismissed,  without  consulting  the  complainant.* 

§  89.  But,  as  already  suggested,  where  the  answer  to  a  bill 
for  an  injunction  does  not  respond  to  a  material  allegation, 
the  court  will  not  dissolve  the  injunction  on  the  coming  in  of 
the  answer,  but  will  order  it  to  be  continued  to  the  hearing.* 
(See  §  66.)  So  where  the  gravamen  of  a  bill  is  not  fully 
answered,  and  the  answer  is  otherwise  vague,  general,  and 
indefinite,  an  injunction  will  not  be  dissolved.^  So  where 
tho  denial  consists  of  matter  of  opinion  only.'  And  the  fur- 
ther general  rule,  to  which  we  have  already  adverted,  is  laid 
down,  that,  where  the  answer  has  denied  the  equity  of  a  bill, 
a  dissolution  does  not  necessarily  follow,  but  rests  in  the  dis- 
cretion of  the  court.^  So,  where  a  strong  presumption  ap- 
pears in  the  bill  that  the  complainant  may  be  entitled  to 
relief  upon  the  final  hearing,  and  in  the  mean  time  might 
suffer  irremediable  injury,  the  court  will  not  dissolve  an  in- 
junction, although  the  general  equities  of  the  bill  are  denied 
in  the  answer.'  So,  upon  the  hearing  of  the  answer,  if  the 
statements  are  such  as  to  leave  in  the  mind  of  the  court  a 
reasonable  doubt  whether  the  plaintiff's  equity  is  sufficiently 

>  Ford  V,  Tison,  8  Geo.  466.  ^  Callaway  r.  Jones,  19  Geo.  277. 

>  WiUiams  v.  Berry,  3  Stew.  &        *  Cratchfleld  v.  Danilly,  16  Geo. 
Port.  285.  432 ;  Nelson  v.  Robinson,  1  Hemp. 

*  Rioh  V.  Tliomas,  4  Jones  Eq.  71.    464. 

^  Horn  V,  Thomas,  19  Geo.  270 ;  "*  Linton  v,  Denham,  6  Florida, 
Pledger  v.  M'Caulej,  25  Geo.  46.  533. 
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answered,  the  iDJunction  will  not  be  dissolved,  but  will  be 
continued  to  the  hearing.'  In  a  leading  case  it  is  remarked : 
"  It  is  true  that  it  was  said  bj  Lord  Eldon  in  Clapham  v. 
White  (8  Yes.  B.  86,  87)  that, '  if  the  answer  denies  all  the 
circumstances  upon  which  the  equity  is  founded,  the  uni* 
versa!  practice,  as  to  the  purpose  of  dissolving  or  not  reviv- 
ing  the  injunction,  is,  to  give  credit  to  the  answer;  and  that 
is  carried  so  far  that,  except  in  the  few  excepted  cases,  though 
five  hundred  affidavits  were  filed,  not  only  by  the  plaintiff 
but  his  many  witnesses,  not  one  could  be  read  as  to  this  pur- 
pose.' This  is  strong  language,  but  many  qualifications  must 
be  engrafted  on  it,  as  will  be  manifest  from  the  learned  chan- 
cellor's own  decision  in  Peacock  v.  Peacock  (16  Ves.  R.  49), 
and  Norway  v,  Howe  (19  Yes.  B.  144),  and  indeed  as  his  own 
exceptive  words  clearly  import."'  In  breaking  the  general 
rale,  the  court  will  take  into  consideration  the  consequences 
to  follow  upon  the  dissolution,  and  the  conduct  of  the  com- 
plainant  in  prosecuting  his  suit.'  Where  a  special  injunction 
is  granted  on  the  allegation  by  the  plaintiff  that  irreparable 
injury  to  him  will  result  from  the  contemplated  act  of  the 
defendant,  and  the  defendant  in  his  answer,  sworn  to,  denies 
that  such  injury  will  result,  the  court  will  not  dissolve  the 
injunction,  but  continue  it  to  the  hearing.^  Thus,  where  the 
prayer  of  the  bill  was  for  an  injunction  to  restrain  a  suit  at 
law,  in  which  the  defendant  in  equity  sought  to  recover  of 
the  plaintiff  the  value  of  work  performed  by  the  latter,  and 
the  bill  alleged  that  this  work  was  performed  for  the  benefit 
of  a  partnership  existing  between  the  parties,  and  ought  to 
be  taken  into  the  partnership  account,  and  the  answer  denied 
all  the  equity  of  the  bill;  the  court  held  that  there  was  nothing 
in  the  circumstances  of  this  case  to  take  it  out  of  the  general 
rule,  and  that  the  only  effect  of  dissolving  the  injunction 
woald  be  to  permit  the  question  to  be  tried  in  regular  course 

'  Monroe  v.  Mclntjre,  6  Ired.  Eq.  '  Oreenin  v.  Hoej,  1  Stockt.  137. 

65.  *  Troj  V,  Norment,  2  Jones  £q. 

'  Per  story,  J.,  Poor  v.  Carleton,  318. 
3  Snmn.  75. 
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in  a  suit  at  law.^  While  on  the  other  hand,  if  in  the  answer 
the  facts  on  which  the  complainant  grounds  his  equity  are 
positively  denied,  or  the  truth  of  them  is  greatly  impaired  by 
the  facts  and  circumstances  stated  in  the  answer,  and  the  de- 
fendant swears  that  he  has  no  knowledge  of  the  truth  of  the 
complainant's  allegations,  and  that  he  disbelieves  them ;  if 
from  the  facts  and  circumstances  so  set  forth  and  sworn  to 
the  complainant's  equity  is  rendered  doubtful,  the  court  will 
dissolve  the  injunction,* 

§  40.  The  question,  as  to  dissolving  an  injunction  upon 
the  answer,  sometimes  depends  in  part  upon  accompanying 
evidence  oflFered  by  one  or  both  of  the  parties.  Where  an 
injunction  is  granted,  and  the  answer  denies  all  the  material 
allegations  of  the  bill,  which  are  supported  only  by  several 
ex  parte  affidavits;  the  injunction  must  be  dissolved;  no 
weight  will  be  given  to  such  affidavits.'(a)  (See  §  69.)  But  a 
motion  to  dissolve  an  injunction  cannot  be  sustained  merely 
*upon  affidavits,  when  the  answer  does  not  sufficiently  deny 
the  equity  of  the  bill.^  And  an  injunction  granted  on  notice, 
and  after  hearing  upon  affidavits  on  both  sides,  and  espe- 
cially upon  the  affidavits  of  the  defendants  themselves,  going 
to  the  merits,  will  not  be  dissolved  on  the  answer  of  the  de- 
fendants.' In  cases  of  the  common  injunction,  issued  for  not 
answering  at  the  prescribed  time,  it  is  of  course  to  dissolve 
the  injunction,  if  the  answer  denies  the  whole  merits;  and 
the  plaintiff  will  not  be  permitted  to  read  affidavits  contra- 
dicting the  answer,  upon  the  motion  to  dissolve." 

>  Hollister  v.  Barklej,  9  N.  H.  »  V^ithers  v,  Dickey,  1  Stew.  190. 
230  ;  Corn  wise  v.  Boargnm,  2  Qeo.  *  Boaldiu  v.  Baltimore,  15  Md.  18. 
Deois.  15.  '  Sinniokson  v,  Johnsoiii  2  Green 

>  MoFarland  o.  McDowell,  1  Car.  Ch.  374. 

L.  R.  110.  "  Poor  V.  Carleton,  3  Saxnn.  70. 

(a)  In  Maryland,  where  the  material  allegations  of  a  bill  are  denied 
by  the  answer,  the  motion  to  dissolve  mast  prevail,  unless  the  bill  can 
be  supported  by  testimony  taken  nnder  the  act  of  1835,  c.  380,  {  8. 
Washington,  &c,  v.  Green,  1  Maryland  Ch.  Decis.  97. 
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§  41.  The  frequent,  and  perhaps  general  language  of  the 
cases  upon  this  subject,  speaks  of  the  equity  of  the  bill.  As 
already  suggested,  an  injunction  will  not  be  dissolved  as  of 
coarse,  though  the  equity  of  the  bill  is  denied  by  the  answer. 
If  by  such  dissolution  the  complainant  is  likely  to  be  de- 
prived of  all  the  benefits  of  the  suit,  it  will  not  be  dissolved,^ 

§  42.  Nor,  in  general,  in  case  of  irreparable  mischief,'  or 
where  fraud  is  the  gravamen  of  the  bill  set  up.^ 

§  48.  And  it  remains  to  be  more  fully  explained,  that  an 
injunction  will  not  be  dissolved,  when  the  answer  does  not 
deny  clearly,  explicitly,  positively,  and  satisfactorily  the  equity 
of  the  bill.^  More  especially,  where  an  answer  did  not  deny 
the  allegation  in  the  bill,  and  there  seemed  to  be  some  equity 
in  the  complainant's  claim  to  have  the  fund  in  litigation 
applied  as  prayed  for,  which  claim  might  be  enforced  at  the 
hearing,  an  injunction  was  retained  by  the  court  until  the 
hearing.'  So  an  answer  founded  upon  hearsay  is  not  suffi-' 
cient  to  remove  the  complainant's  equity,  though,  resting 
upon  the  information  derived  from  others,  it  denies  the  facts 
out  of  which  that  equity  arose.  Credit  can  only  be  given 
to  the  answer,  in  so  far  as  it  speaks  of  responsive  matters, 
within  the  personal  knowledge  of  the  defendant,  and  unless, 
so  speaking,  the  equity  of  the  bill  is  sworn  away,  the  injunc- 
tion cannot  be  dissolved.^  Nor  if  an  answer  does  not  deny 
the  averments  in  which  the  equity  of  the  bill  consists,  but 
only  states,  ''  that  respondent  does  not  believe,  and  cannot 
admit,  that  the  said  attorney  made  any  such  arrangement  or 
contract  as  set  forth  in  the  bill."'    Nor  where  the  equity  of 

'  Attornej,  &c.  v.  Oakland,  &c.,  land,  &o.,  Walk.  Ch.  90;  Schermer- 

Walk.  Ch.  90.  horn  v.  MerriU,  I  Barb.  511 ;  Thomp- 

*  Poor  r.  Carleton,  3  Samn.  70 ;  son  v.  Adams,  2  Cart.  161. 
Comwiae  o.  Boorgam,  2  Qeo.  Deoia.  '  Clark  v,  Martin,  4  Edw.  Ch.  424. 
15.  '  Doab  V.  Barnes,  1  Md.  Ch.  Dec. 

*  Dent  p.  Sammerlin,  12  Geo.  5.  127. 

*  Thomas  v.  Horn,  24  Qeo.  481 ;  1  ^  Kent  o.  Ricards,  3  Md.  Ch.  Dec. 
Md.  Ch.  Dec.  127 ;  Attj.,  &o.  v.  Oak-  392. 
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the  bill  is  not  charged  to  be  within  the  knowledge  of  the 
defendant,  and  he  merely  denies  all  knowledge  and  belief  of 
the  facts  alleged/  Thus  the  answer  of  an  executor,  that  he 
was  not  privy  to  the  fraud  charged  against  his  testator,  and 
that  he  disbelieved  the  facts  alleged,  from  his  confidence  in 
his  integrity,  is  not  sufficient  to  dissolve  an  injunction  to 
restrain  proceedings  at  law  in  favor  of  the  estate.'  So,  while 
any  material  allegation  of  an  injunction  bill  remains  un- 
answered, the  equity  is  not  all  sworn  off,  and  the  injunction 
will  not  be  dissolved ;'  and  the  allegations  not  denied  are 
taken  to  be  true.^  The  distinction  is  made,  that,  if  the  alle- 
gations be  weakly  made  in  the  bill,  as  upon  belief  merely, 
and  strongly  denied  in  the  answer,  the  injunction  should  be 
dissolved.'  But  in  order  to  warrant  a  dissolution,  it  is  neces- 
sary that  the  answer  should  deny  any  material  allegations, 
with  the  same  clearness  and  certainty  as  they  are  charged.^ 
It  must  appear  that  the  answer  fully  meets  the  plaintifiTs 
equity.  It  must  not  be  deficient  in  frankness,  candor,  or 
precision,  nor  must  it  be  illusory.^ 

§  44.  And  the  answer  can  be  regarded  only  so  far  as  it  is 
responsive  to  the  bill?  So  an  injunction  should  not  be  dis- 
solved if  the  answer  is  evasive  or  uncertain,  or  if  the  case 
made  by  it  does  not  show  clearly  that  the  complainant  is  not 
entitled  to  relief.*  And  the  facts  stated  in  the  answer  are 
alone  to  be  taken  as  true,  and  not  the  arguments  and  infer- 
ences drawn  and  made  by  the  defendant  on  and  from  these 
facts.*^  Thus,  where  the  bill  alleged  that  the  notes  sought  to 
be  enjoined  were  given  in  consideration  that  the  defendants 

I  Coffee  v.  NewBom,  8  Geo.  444.  '  Wniiams  v.  Garrison,  29  G^. 

«  lb.  603. 

'  Jackson  v.  Jones,  25  Geo.  93 ;  >  Bnokner  v.  Bierne,  9  S.  &  M.  304. 

Wooten   V.    Smith,  27    Geo.   216;  ^  Little  o.  Marsh,  2  Ired.  Eq.  18 ; 

Farmers',  &o.  v.  Rose,  lb.  391 ;  Law-  Mitter  v.  Washbnm,  3  Ired.  Eq.  161 ; 

rence  v.  Philpot,  lb.  585.  Deaver  v.  Eller,  7  Ired.  £q.  24. 

*  Cronise    v.    Clark,  4  Md.  Ch.  '  Rembert  v.  Brown,  17  Ala.  667. 

Deois.  403.  *  Ibid. 

»  Chase  v.Manhardt,l  Bland,  333. 
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would  procure  and  make  to  the  plaintiff  a  fee-simple  title  to 
a  tract  of  land,  in  which  they  then  had  only  an  estate  pwr 
QUiirt  w^  which  they  denied,  and  that,  in  fact,  they  were 
nnable  to  procure  and  make  such  title,  and  the  plaintiff^s 
allegation  was  corroborated  by  the  terms  of  a  deed,  which 
thej  did  make;  and  the  defendants  answered  evasively, 
insisting  upon  an  unequal  and  improbable  version  of  the 
transaction:  the  court  ordered  the  injunction  to  be  continued 
to  the  hearing.^  So  where  an  injunction  issues  to  restrain 
fioits  at  law  upon  a  deed  alleged  in  the  bill  to  be  fraudulent, 
and  the  answer  avers  that  the  defendant  has  no  knowledge 
of  the  fraud,  and  disbelieves  the  existence  of  it.' 

§  45.  It  is  more  especially  held,  that,  on  a  charge  involving 
frauds  either  actual  or  constructive,  especially  where  direct 
interrogatories  are  put  in  relation  to  particular  facts,  the 
court  cannot  be  satisfied  with  a  general  answer,  or  one  in 
any  way  evasive,  as  a  ground  for  dissolving  an  injunction.' 
Thus  an  injunction  issued  on  a  bill  to  stay  proceedings  in  an 
gectment,  charging  fraud  in  the  deeds  on  which  the  defend- 
ants' title  rests,  will  not  be  dissolved  on  the  coming  in  of  the 
answer,  unless  the  answer  be  full  and  satisfactory  upon  the 
merits.  Stating  the  ignorance  of  the  defendants  of  any 
fraud,  that  they  believe  their  title  to  be  good,  and  that  they 
are  h(mA  fde  purchasers,  is  not  sufficient.^  So  the  answer  of 
a  defendant,  who  knows  nothing  concerning  the  transaction 
charged  in  the  bill  as  fraudulent,  denying  the  fraud,  is  not 
such  a  denial  as  will  authorize  the  dissolution  of  an  injunc- 
tion.' 

§  46.  To  entitle  the  defendant  to  a  dissolution,  an  answer 
to  the  several  charges  of  the  bill,  literally^  is  not  sufficient; 

'  Jones  9.  Edwards,  4  Jones  Eq.  ^  Roberts  v.  Anderson,  2  John.  Ch. 

257.  202. 

'  Apthorpe   v.   Comstook,  Hopk.  ^  Ward  v.  Van  Bokkelen,  1  Paige, 

143;  S.  C.  S  Cow.  386.  100. 

*  Scull  V,  Reeves,  2  Qieen  Ch.  84. 
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it  must  trayerse  the  substance  of  the  charges.^  Thus,  where 
a  judgment  oq  a  covenant  to  pay  certain  costs  was  enjoined, 
the  complainant  alleging  that  no  costs  had  been  incurred ; 
held,  an  answer,  alleging  that  the  defendant  had  expended 
large  sums  of  money,  but  not  particularizing  them,  was  in- 
sufficient to  dissolve  the  injunction.'  So  where  the  equity  of 
a  bill  is  denied  in  terms,  but  at  the  same  time  circumstances 
are  shown  which  raise  strong  equities  for  the  complainant,  it 
lies  in  the  option  of  the  court  to  dissolve  or  continue  an 
injunction.^  But  where  the  subject-matter  of  an  injunction 
was  certain  actions  between  the  parties  for  slander  and  fsilse 
imprisonment,  and  the  bill  alleged  insolvency  of  the  defend* 
ant ;  the  defendant  answered,  admitting  the  pendency  of  the 
suits,  but  denying,  generally,  that  he  was  guilty  of  the 
charges  therein,  also  denying  his  insolvency,  and  alleging 
an  assignment  of  one-half  of  his  judgment  before  the  injunc- 
tion bill  was  filed:  on  exception  to  the  answer,  held,  a 
denial  of  the  particular  facts  alleged  was  not  necessary,  but 
a  general  denial,  that  the  defendant  was  not  guilty,  was  suffi- 
cient.^ 

§  47.  A.  filed  a  bill  in  chancery,  to  enjoin  a  judgment  at 
law,  in  favor  of  B.,  on  the  ground  of  newly  discovered  evi- 
dence. The  bill  stated,  that  A.  could  fully  prove  the  payment 
of  the  debt  on  which  the  judgment  was  founded,  by  several 
witnesses,  whose  names  were  inserted  in  the  bill,  which  was 
verified  by  positive  affidavit,  and  the  injunction  was  granted. 
B.  stated  in  his  answer,  that  A.  filed  an  affidavit,  for  the  con- 
tinuance of  the  suit  at  law,  on  account  of  the  absence  of  two 
of  his  witnesses  (other  than  those  named  in  the  bill),  and 
denied  the  diligence  set  forth,  as  the  evidence  of  said  two 
witnesses  was  not  brought  before  the  court,  though  B.  offered 
to  take  their  testimony,  without  notice.    B.,  on  the  bill  and 

>  Everlj  V,  Rioe,  3  Green  Ch.  653.    Carter  v.  Bennett,  ib.  214;  Linton  p. 
*  Tooley  v.  Jasper,  2  Hay.  383.  Denham,  ib.  533. 

'  Allen  V.  Hawlej,  6  Florida,  142 ;        *  Parkinson  v.  Tronadale,  3  Scam. 

367. 
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answer,  moved  the  court  to  dissolve  the  injunction,  and  dis- 
miss the  bill,  which  was  done.  Held,  that  the  word  "as," 
in  B.'s  denial,  was  a  qualified  one,  and  did  not  authorize  the 
motion  to  dissolve.^  So  an  injunction  to  restrain  a  trespass 
to  land  will  not  be  dissolved,  where  the  answer  merely 
questions  the  title  of  the  complainant.'  So  where  husband 
and  wife,  claiming  under  a  marriage  settlement,  joined  with 
the  trustee  in  a  bill  of  injunction,  to  restrain  creditors  of  the 
hnsband  from  selling  property  conveyed  by  the  marriage  settle- 
ment, which,  on  its  face,  and  by  the  oaths  of  the  complainants, 
including  the  trustee,  who  did  not  appear  to  have  any  inte- 
rest in  the  property,  appeared  to  have  been  executed  before 
the  marriage,  and  was  recorded  on  the  acknowledgment  of 
the  parties  without  having  been  attested;  and  the  defendants 
in  their  answer  did  not  allege  that  the  deed  was  antedated, 
but  only  that  it  was  acknowledged  after  the  marriage :  held, 
the  injunction  ought  not  to  be  dissolved.^ 

§  48.  If  the  whole  equity  of  the  bill  is  denied,  the  injunc- 
tion may  be  dissolved,  though  the  answer  contain  other  mat- 
ters which  are  scandalous  or  impertinent.^ 

§  49.  An  injunction  granted  upon  a  mere  bill  of  discovery, 
in  aid  of  a  defence  at  law,  will  be  dissolved  of  course  as  soon 
as  the  answer  is  perfected,  whether  the  charges  in  the  bill 
are  admitted  or  denied.' 

§  50.  On  a  motion  to  dissolve  an  injunction,  before  the 
plaintiff  has  had  an  opportunity  to  examine  his  witness,  every 
allegation  positively  sworn  to  in  the  bill,  which  is  not  sub- 
stantially denied  in  the  answer  upon  the  defendant's  own 
knowledge,  must  be  taken  as  true.*  So  if  the  answer  neither 
admits  nor  denies  the  allegations  of  the  bill,  they  are  to  be  taken 
as  true.'     If  the  defendant  might  have  answered  directly." 

'  Thampeon  v.  Adams,  2  Cart.  151.        '  Grimstone  v.  Carter,  3  Paige,  421. 

*  Moore  v,  Ferrell,  1  Kellj,  7.  '  Young  v,  Grundy,  6  Cranch,  51 ; 
'  Soon  V,  Loraine,  6  Munf.  117.        3  Ired.  Ch.  153;  Randolph  v.  Ran- 

*  Livingston  v.  LiTingBton,4  Paige,    dolph,  6  Rand.  194  ;  Wilson  r.  Hen- 
111.  dricks,  1  Jones  Eq.  295. 

'  King  V.  Clark,  3  Paige,  76.  '  Parks  t;.  Spurgin,  3  Ired.  Ch.  153. 
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§  51.  Where  the  answer  admits  that  there  remains  a  dis- 
pute between  the  parties,  the  injunction  will  be  continued 
until  the  final  hearing.^  So  where  an  injunction  had  beea 
obtained  against  a  trustee,  forbidding  him  to  sell  slaves,  which 
were  part  of  the  trust  fund,  on  the  allegation  that  the  purposes 
of  the  trust  had  been  fulfilled ;  and  on  the  coming  in  of  the 
answer  it  was  left  doubtful  whether  the  allegation  was  true.* 
So  the  answer  to  a  bill  for  specific  performance  and  to  enjoin 
a  trespass  admitted  the  trespass,  and,  in  words,  denied  the 
agreement  set  out  in  the  bilL  It  admitted,  however,  the 
facts,  in  part,  which  made  up  the  agreement,  and  the  facts, 
in  part,  which  showed  that  it  was  entered  into.  Upon  a 
motion  to  dissolve  upon  the  coming  in  of  the  answer,  it  was 
held  that  enough  was  admitted  to  retain  the  injunction.^  But 
an  injunction  upon  executions,  obtained  upon  notes  given 
for  the  consideration  of  a  contract  charged  in  the  bill  of  the 
complainants  to  be  by  fraud  or  mistake  for  too  large  a  sum, 
cannot  be  sustained,  if  the  answer,  denying  fraud,  admits  the 
mistake,  and  avers  that  the  overcharge  has  been  credited 
upon  the  executions.^ 

§  52.  As  has  been  already  intimated,  an  injunction  granted 
upon  a  bill  which  contains  equity  on  its  face  and  is  positively 
sworn  to  by  the  plaintiff,  as  being  based  on  matters  within 
his  own  knowledge,  will  not  be  dissolved  upon  a  denial  by 
the  defendant  on  his  information  and  belief  such  matters  not 
being  within  his  personal  knowledge,'  Especially  if  the 
dissolution  might  work  irremediable  mischief.*  Thus  the 
denial  of  facts  positively  charged,  and  constituting  a  strong 
equity,  by  an  executor,  who  answers  on  information  and 
belief  only,  and  whose  representative  character  in  most 
cases  shows  that  he  can  have  no  knowledge,  will  not  entitle 
him  to  a  dissolution.^    Nor  a  mere  denial,  in  an  answer  by 

>  Chase  v.  Manhardt,  1  Bland,  333.        >  Norton  v.  Woods,  5  Paige,  249  ; 
s  McNeelj  v,  Steele,  1  Busb.  Eq.    Everlj  p.  Rice,  3  Green  Ch.   553 ; 

240.  Nelson  v.  Robinson,  1  Hemp.  464. 

>  The  Jnstioes,  &o.  v.  The  Griffin,        «  Holmes  v.  George,  24  Geo.  636. 
&c.,  11  Geo.  246.  ^  PoweU  o.  Brown,  22  Geo.  275. 

*  Rodaban  v.  Driver,  23  Geo.  352. 
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an  administrator,  of  bis  personal  knowledge  of  a  transaction 
between  his  intestate  and  a  complainant.'  So  wbere  to  a  bill 
for  an  injunction,  wbich  did  not  charge  that  the  matters 
stated  in  the  bill  were  within  the  knowledge  of  the  defend- 
ant, the  defendant  answered,  denying  all  knowledge  or  belief 
as  to  the  principal  facts  stated ;  held,  the  injunction  could 
not  be  discharged.'  And  where  a  bill  for  an  injunction  is 
not  properly  verified  by  affidavits,  and  its  allegations  are 
denied  by  the  answer  on  information  and  belief  only;  the 
injunction  should  not  be  unconditionally  dissolved,  but  the 
chancellor  should  direct  that  the  complainant,  or  some  one 
acquainted  with  the  facts,  verify  the  bill  within  a  reason- 
able time,  and  in  default  thereof  that  the  injunction  be  dis- 
solved.* 

§  53.  There  are,  however,  exceptions  to  this  general  rule. 
Thus,  contrary  to  the  cases  already  cited,  an  answer  by  an 
executor  or  administrator,  stating  facts  "as  he  is  informed 
and  verily  believes,'*  is  held  sufficient  for  a  dissolution.^  So 
where  an  administrator  answers,  that  he  is  ignorant  of  the 
facts  charged,  but  has  understood  and  believes  that  they  are 
altogether  different,  and  his  answer  is  confirmed  by  several 
statements  in  the  bill.'  So  on  a  bill  brought  by  A.  for  spe- 
cific performance  of  an  alleged  agreement  by  B.  for  a  sale  of 
land  to  A^  an  injunction  was  issued  to  restrain  C,  a  subse- 
quent purchaser,  from  proceeding  in  an  action  to  recover 
possession  from  A.  The  answer  of  B.  denied  such  agreement, 
and  the  answer  of  C.  denied  any  knowledge,  information,  or 
belief  thereof.  The  injunction  was  dissolved.*  So  where 
the  allegations  of  the  bill  are  made  upon  information  and 
belief,  an  injunction  granted  thereon  will  be  dissolved,  if  they 
are  denied  by  the  answer  in  the  same  manner ;  especially  if  it 
does  not  appear  that  the  complainant  enjoyed  superior  means 
of  acquiring  information.^ 

1  Wmiams  v.  Stevens,  1  Halst.  *  Clajion  v.  Lyie,  2  Jones  Eq.  188. 

Ch.  119.  '  Rockwell  v,  Lawrence,  1  Halst. 

'  Rodgers  v.  Rodgers,  1  Paige,  426.  Ch.  20. 

'  Calhoun  r.  Cozens,  3  Ala.  498.  ^  Hogan  v.  Branch,  &o.,  10  Ala. 

*  Coale  17.  Chase,  1  Bland,  136.  485. 
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§  54.  It  is  not  error  to  refuse  to  dissolve  an  injunction, 
when  the  insolvency  of  a  party,  on  which  the  equity  of  the 
case  largely  depends,  is  charged  positively  upon  knowledge 
and  belief  in  the  bill,  and  positively  denied  in  the  answer.^ 

§  55.  In  conformity  with  the  rule  already  referred  to,  that, 
upon  a  motion  to  dissolve,  the  defendant  can  rely  only  upon 
so  much  of  the  answer  as  is  responsive  to  the  bill  (see  §  39) ; 
an  injunction  will  not  be  dissolved,  except  in  special  cases, 
on  an  answer  admitting  the  equity  of  the  bill,  and  setting 
up  new  matter  as  a  defence."*  Nor  where  the  equity  of  the 
bill  is  admitted  or  not  denied,  but  a  new  equity  is  introduced 
to  rebut  it.^  Matter  in  avoidance  is  not  evidence  on  a  motion 
to  dissolve  an  injunction  on  bill  and  answer.^  Though  the 
answer  sets  up  a  complete  defence  to  the  bill,  but  fails  to 
deny  the  allegations  on  which  the  injunction  was  granted.' 
»■  If  replied  to,  the  defendant  in  the  trial  is  as  much  bound  to 
establish  the  allegations,  so  made,  by  independent  testimony, 
as  the  complainant  is  to  sustain  his  bill.^ 

§  56.  The  statute  of  limitations  set  up  in  an  answer  is  not 
sufficient  ground  for  dissolving  the  injunction.'  Nor  the 
plea  of  limitations,  though  insisted  upon  in  the  answer.* 

§  57.  But,  it  is  said,  in  regard  to  new  matter,  introduced 
by  a  defendant  in  his  answer  to  a  bill  for  an  injunction,  there 
seems  to  be  this  distinction.  Where  the  bill  charges  the 
receipt  of  money,  and  a  general   accountability,  and  the 

>  Powell  v.  Brown,  22  Geo.  275.  McConnick,  6  Flori.  368 ;  Wilson  v. 

'  Att'y,&c. V.Oakland, &o.,  Walk.  Mace,  2  Jones    £q.   5;    Strong    v. 

Ch.  90 ;    Wilson  o.  Mace,  2  Jones  Menzies,  6  Ired.  Eq.  544 ;  Cornelius 

£q.  5  ;  Drnry  v.  Roberts,  2  Md.  Ch.  v.  Post,  1  Stockt.  196 ;  M'Namara  v. 

Dec.  157;  Morris,  &c.  v.  Jersey,  &c.,  Irwin,  2  Dev.  &  Bat.  Ch.  13;  Kerns 

1  Beasl.  227 ;   Green  v.  Pallas,  ib.  v.  Chambers,  3  Ired.  Ch.  576. 

267  ;  Wooten  v.  Smith,  27  Geo.  216 ;  *  Ferriday  v,  Selcer,  1  Freem.  Ch. 

Cornelias   v.   Post,  1   Stockt.    169 ;  258 ;    Hatchins  v.  Hope,  12  Gill  & 

M'Kamara  v.  Irwin,  2  Dev.  &  Bat.  J.  244;  Bellona,  &c.,  8  Bland,  442. 

Ch.  13 ;  Kerns  v.  Chambers,  3  Ired.  ^  Salmon  v.  Clagett,  3  Bland,  125. 

Ch.  576.  ^  Lewis  v.  Leak,  9  Geo.  95. 

»  Lyerly  v.  Wheeler,  3  Ired.  Ch.  ^  Hutohins  v.  Hope,  12  Gill  &  J. 

170;   Nelson  v.  Owen,  3  Ired.  Ch.  244. 

175;   Hutohins  v,  Hope,  12  Gill  &  »  White  v,  Flanuigain,  1  Md.525. 
J.  244;    3   Bland,   125;    Yonge   v. 
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answer  admits  the  receipt,  and  seeks  to  accotiiit  *^r  tbe 
money  by  alleging  its  application  to  some  partictrtar  ^pur- 
pose,  the  injunction  will  not  be  dissolved.  But  whea^'tbe 
bill  charges  a  payment  on  a  particular  account,  and  tbe^ 
answer  denies  that  any  payment  was  made  on  that  account^ 
and  accompanies  the  denial  with  an  admission  that  a  certain 
sum  was  received,  as  a  payment  on  some  other  account,  the 
injunction  will  be  dissolved;  for  there  is  no  confession  and 
avoidance  by  new  matter,  but  a  positive  denial  of  the  allega- 
tion, together  with  an  explanation  of  a  circumstance,  relied 
on  to  give  color  to  the  allegation.^ 

^  §  58.  An  injunction  may  be  dissolved  on  bill  and  answer, 

V.  though  a  repliccUum  has  been  filed.    But  if  proofs  have  been 

\  taken,  the  court;will  not  investigate  the  merits,  unless  there 

\  ^  are  particular  reasons  against  any  delay.'  • 

"^-  §  59.  In  determining  whether  an  injunction  was  properly 

dissolved,  impertinent  matter,  which,  if  stricken  out,  would 
not  affect  the  merits,  cannot  be  considered.' 

§  60.  The  dissolution  of  a  temporary  injunction  is  not  a 
decision  upon  the  merits,  and  will  not  preclude  a  final  hear- 
ing upon  the  bill  and  a  perpetual  injunction.*  The  bill 
should  not  be  dismissed.'  The  complainant  has  the  right  to 
continue  it  as  an  original  bill  and  to  proceed  to  a  final  hear- 
ing of  the  cause.^  Thus  it  is  error  to  dismiss  a  petition 
asking  an  injunction,  and  containing  a  prayer  for  general 
relief,  on  the  dissolution  of  the  injunction,  if  it  contain  aver- 
ments sufficient  to  maintain  an  action  of  trespass  to  try  title.' 
So  when  the  allegations  of  the  bill  do  not  warrant  an  injunc- 
tion, the  injunction  may  properly  be  dissolved,  and  the  bill 
retained  for  other  relief.*    So  where,  in  a  bill  for  injunction 

'  Dearer  v.  Erwin,  7  Ired.  Eq.  250.        *  Beams  v.  Denham,  2  Scam.  58. 
>  Grandin  v.  Le  R07, 2  Paige,  509.        '  Blow  v.  Taylor,  4  Hen.  &  M.  159 ; 

*  Bamej  v.  Earle,  13  Ala.  106.  Johnston  v.  Alexander,  1  Eng.  302. 

*  Barnes  v.  Raoine,  4  Wis.  454 ;        ^  Bamlej  v.  Cook,  13  Tex.  586. 
Thompson  v.  Adams,  2  Cart.  151 ;        '  Norris  v.  Norris,  27  Ala.  519. 
Alien  p.  Smitherman,  6  Ired.  Eq.  341. 
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•  •    • » • 

and  relVefj*4liat  part  is  not  sworn  to,  which  sets  forth  the  facts 

justifyjug  such  interference;  the  injunction  should  be  dis- 

^oj^'^l  but  the  bill  should  not  be  dismissed.^    So  where  a 

:*:^trtion,  which  shows  a  good  cause  of  action  against  the 

*.*•• /plaintiff)  and  also  prays  for  an  injunction  restraining  the 

***    *      defendant  from  collecting  an  execution  against  him,  which 

is  granted,  is  met  by  an  answer,  denying  the  equities  of  the 

petition ;  it  is  proper  to  dissolve  the  injunction ;  but,  unless 

the  plaintiff  rests  his  cause  upon  the  evidence  contained  in 

the  answer,  it  is  error  to  dismiss  the  petition.'    So  if  an 

injunction  be  granted  in  vacation  on  a  valid  bill,  and  it  be 

shown  to  the  court,  at  the  next  term,  that  the  injunction  had 

been  irregularly  granted;  the  injunction  may  be  dissolved, 

but  the  bill  should  not  be  dismissed.' 

§  61.  Where  th^  principles  of  a  cause  are  adjudicated,  in 
an  order  rejecting  a  motion  to  dissolve  an  injunction;  the 
cause  may  be  continued  to  the  hearing ;  or,  if  an  appeal  has 
been  allowed,  it  may  be  dismissed,  as  having  been  prema- 
turely allowed.* 

§  62.  A  bill  in  chancery  for  an  injunction,  &C.,  was  filed, 
and  the  writ  issued  in  vacation.  It  did  not  appear  from  the 
record  that  the  summons  was  ever  served,  or  returned  into 
court.  One  of  the  defendants  appeared,  and  filed  his  answer, 
to  which  there  was  no  replication.  A  bond  for  costs  was 
filed,  and  the  case  continued  to  the  next  term,  but  no  steps 
were  taken  to  bring  the  other  defendant  into  court.  At  the 
second  term,  the  case  was  called  in  its  order;  the  defendant 
again  appearing,  and  no  one  appearing  for  the  complainant, 
the  bill  was  dismissed,  and  the  injunction  dissolved,  for  want 
of  prosecution,  but  without  prejudice.  Held,  that  the  dis- 
missal of  the  bill  and  the  dissolution  of  the  injunction  were 
proper.* 

>  Porter  v.  Hoffett,  1  Morris,  108.        *  Baltimore,  &c.  v.  Wheeling,  13 

>  Fnlgham  v.  CheTalUer,  10  Tex.    Gratt.  40. 
518.  *  Duncan  v.  Finoh,  5  Oilm.  296. 

3  Gray  V.  Baldwin,  8  Blackf.  164. 
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§  63.  A  preliminary  injunction  to  restrain  an  alleged 
trespass  was  dissolved  at  the  hearing.  Held,  on  appeal,  that 
this  amounted  to  a  nonsuit,  and  was  not  a  bar  to  other  pro- 
ceedings.' 

§  64.  A  dismissal  of  an  injunction  bill,  on  the  final  hear- 
ing, is  a  determination  that  the  party  was  not  entitled  to  an 
iDJunction.*(a) 

§  65.  A  bill  remains  in  court,  after  dissolution  of  the  in- 
JQDction,  of  course,  and  without  motion.^ 

§  66.  A.  having  obtained  a  judgment  at  law  against  6.,  6. 
obtained  an  injunction,  which  was  subsequently  dissolved, 
and  the  bill  dismissed.  B.  appealed.  A.  obtained  an  order 
of  court  for  an  execution.  On  error,  it  was  held  that  the 
appeal  suspended  the  order  dissolving  the  injunction,  as  well 
as  that  dismissing  the  bill,  and  that  the  execution  was  irre- 
gular.* 

§  67.  But  upon  the  coming  in  of  the  answers  to  a  bill  for 
discovery,  the  injunction  granted  upon  the  filing  of  the  bill 

'  Zngenbnhler     v.     QUliam,     3        *  Cole  v.  Sands,  1  Overton,  183. 
Clarke,  391.  *  Yooom  v.  Moore,  4  Bibb,  221. 

*  Loomis  V,  Brown,  16  Barb.  325. 

(a)  Before  a  bill  can  be  dismissed,  in  Illinois,  there  must  be  an  issne 
made  up  as  prescribed  by  the  statute ;  and  to  justify  a  hearing  upon 
bill  and  answer,  it  mast  appear  that  the  complainant  has  not  filed  bis 
replication  within  the  time  prescribed.  Beams  v.  Denham,  2  Scam.  58. 
The  third  section  of  the  Virginia  statute  of  1804,  concerning  proceed- 
ings in  chancery,  which  provides  for  the  dismissal  of  a  bill  on  dissolving 
an  injonction,  does  not  apply  to  bills  for  injunction  and  other  and  farther 
specific  relief.  Hough  v,  Shreeve,  4  Munf.  490.  In  North  Carolina, 
where  a  preliminary  injunction  has  been  dissolved  upon  the  coming  in 
of  the  answer,  the  bill  will  be  dismissed  for  want  of  prosecution,  if  the 
plaintiff  takes  no  step  in  the  suit  for  two  terms  after  the  dissolution  of 
the  injunction.  Avery  v,  Brunce,  1  Hay.  369.  But  not  in  case  of  an 
application,  for  a  dedimua  to  take  evidence,  by  the  complainant,  after  a 
dissolution  of  the  injunction.    Dawson  v, ,  2  Hay.  296. 
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haviDg  been  dissolved,  it  is  practically  an  end  of  tbe  suit. 
It  is  erroneous  to  continue  the  bill  for  discovery,  or  to  allow 
a  supplemental  and  amendatory  bill.^  So,  where  a  perpetual 
injunction  is  the  only  proper  relief,  on  dissolving  the  injunc- 
tion the  bill  should  be  dismissed  * 

§  68.  The  answer  may  entitle  the  defendant  to  a  partial 
dissolution  of  the  injunction.  Thus  it  is  erroneous  to  dissolve 
an  injunction  for  more  than  the  amount  claimed  in  the 
answer.'  So  where  a  temporary  injunction  has  been  granted 
upon  a  judgment  at  law,  and  upon  further  proceedings  the 
defendant  appears  entitled  to  a  sum  less  than  the  amount  of 
such  judgment,  the  injunction  should  be  dissolved  as  to  that 
amount  and  perpetuated  as  to  the  residue.^  And  where  enough 
of  the  bill  remains  unanswered  to  raise  a  probability  of  the 
plaintifiT's  sustaining  his  claim,  an  injunction  will  not  be 
dissolved  before  the  hearing,  if  such  a  dissolution  might 
render  a  decree  for  the  plaintiff  unavailing.' 

§  69.  We  have  already  (§  40)  referred  to  the  effect  of 
affidavits^  when  accompanying  or  following  a  denial  by  an- 
swer. It  remains  to  be  stated,  as  the  general  rule,  that  an 
injunction  can  be  dissolved  only  on  the  answer  of  the  de- 
fendant. Upon  a  motion,  on  the  coming  in  of  the  answer, 
to  dissolve  an  injunction,  the  question  must  be  decided  upon 
the  answer,  and  the  exhibits  filed  and  admitted  by  the 
answer.  Affidavits  are  not  admissible  to  sustain  or  oppose 
the  motion.^  Thus  the  ex  parte  affidavit  of  a  person  not 
party  to  the  bill  is  not  sufficient  ground.^  Nor  the  affidavit 
of  a  person  interested,  but  party  to  the  suit,  without  the 
answer  of  the  defendant.'    But  the  exception  is  sometimes 

>  Tates  V,  Monroe,  13  111.  212.  *  SheriU  v.  HarreU,  1  Ired.  Ch. 

'  BdwardB  v.  Pope,  3  Scam.  465.  194. 

*   Vandyke  v.   Hardin,  6  J.    J.  '  Moore  v.  Reed,  1  Ired.  Ch.  418 ; 

Marsh,  122.  Thompson  v.   Allen,  2  Haj.   150 ; 

«  Lyles  V.   Hatton,  6  Gill  &  J.  BeUona,  &o.,  8  Bland,  442. 

122 ;  Pmow  V.  Thompson,  20  Tex.  ?  Christmas  t;.  Campbell,  1  Haj. 

206.  123. 

*  Thompson  v.  AUen,  2  Hay.  160. 
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made,  that  an  injanction  will  not  be  dissolved  on  affidavits, 
except  in  cases  of  waste  and  partnership.^  And,  on  a  mo- 
tion to  dissolve  an  injunction  of  a  special  nature,  as  to  stay 
waste  and  the  like,  where  the  injury  would  be  irreparable, 
the  bill  will  be  read  as  an  affidavit  to  contradict  the  answer.' 
So  where  the  plaintiflF,  by  bill  sworn  to,  applies  for  an  injunc- 
tion against  removing  property,  and  the  defendant  makes  an 
insufficient  answer,  the  court  will  allow  the  bill  of  the  plain- 
tiflf  to  be  read  as  an  affidavit,  and  if,  on  the  whole  case,  the 
matter  is  lefl  in  doubt,  the  injunction  will  be  continued  until 
the  hearing.^ 

§  70.  With  regard  to  the  nature,  weight,  and  legal  admissi- 
bility of  testimony  upon  applications  of  this  nature,  it  is 
held  that  an  injunction  will  not  be  dissolved,  as  a  matter  of 
course,  on  the  coming  in  of  the  answer  denying  the  equity  of 
the  bill,  if  the  complainant  has  adduced  auxiliary  evidence 
of  his  right.^  And  that  on  a  motion  to  dissolve  an  injunc- 
tion, the  defendant  ought  not  to  be  required  to  invalidate, 
by  full  proof,  the  allegations  of  the  bill ;  the  burden  is  on 
the  plaintiff  to  support  them ;  and  the  defendant  is  required 
only  to  show  that  the  evidence  on  which  the  injunction  was 
granted  is  not  entitled  to  credit.'  It  is  not  expected  that  a 
party  shall  come  as  fully  prepared  with  proofs  as  he  might 
do  on  a  final  hearing.^  The  bill  can  only  be  read  as  an 
affidavit.^ 

§  71.  Depositions  are  sometimes  offered  as  evidence.  And 
where  depositions  were  taken  under  an  order  of  a  county 
court  in  Maryland,  to  be  used  on  the  hearing  of  such  mo- 
tion, and  the  case  was  removed  to  the  chancery  court,  the 
chancellor  refused  to  exclude  them  on  the  hearing.^ 

§  72.  We  have  already  spoken  of  the  insufficiency  of  affida- 

>  Sackett  v,  HiU,  2  Mioh.  182.  •  Bibb  v.  Prather,  Kentnck.  Deois. 

*  Llojd  V.  Heath,  1  Bnsb.  Eq.  39.  158. 

'  Wilson  V.  Mace,  2  Jones  Eq.  5.  ^  Airs  v,  Billops,  4  Jones  Eq.  17. 

«  Orr  V.  Littlefleld,  1  W.  &  M.  13.  "  Bellona,  &o.,  8  Bland,  442. 
'  North  9.  Perrow,  4  Rand.  1. 
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vits,  without  an  answer  of  the  defendant.  Affidavits,  how- 
ever, are  often  admitted  in  evidence.(a)  Thus  an  affidavit 
is  admissible,  which  goes  to  show  that  the  injunction  was 
irregularly  issued,  or  that  the  officer  allowing  it  was  misled, 
and  induced  to  grant  it  contrary  to  law.^  And,  on  the  other 
hand,  where  a  special  injunction  has  been  obtained  on  a£« 
davits,  and,  on  the  answer  coming  in,  the  defendant  moves 
to  dissolve;  such  affidavits  may  be  used  against  the  answer.' 

§  73.  Where  an  injunction  is  prayed  for  to  prevent  irre- 
parable injury,  and  the  case,  as  it  appears  on  the  bill,  is  a 
proper  one  for  the  interference  of  the  court;  if  any  of  the 
material  facts  are  denied  in  the  answer,  the  court  will  not 
dissolve  the  injunctioo-upon  the  bill  and  answer  alone,  but 
hold  it  over  until  proofs  are  taken,  or  the  matters  in  disputCi 
if  questions  at  law,  are  decided  by  a  court  of  law.* 

§  74.  The  distinction  is  made,  that  affidavits  taken  by  the 
complainant  in  a  bill  for  an  injunction,  before  the  coming  in 
of  the  answer,  may  be  read  in  support  of  the  allegations  of 
the  bill,  on  a  motion  to  dissolve  the  injunction;  but  affida- 
vits filed  after  the  coming  in  of  the  answer  cannot  be  read.* 
The  general  rule  is,  however,  that,  upon  a  motion  to  dissolve 

*■  Carroll  v.  Farmeis'i&o.,  Hairing.  '  Parnell  v.  Daniel,  8  Ired.  Eq.  9. 
Ch.  197.  «  Klusler  v.  Clarke,  2  Hill  Ch.  617.  ' 

*  Cnstanoe    v.    Canningham,    17 
Eng.  L.  &  Eq.  501. 

(a)  In  New  York,  where  a  preliminary  injunction  is  granted  absolutely 
in  the  first  instance,  and  the  defendant  seeks  a  dissolution  thereof  upon 
the  ground  that  the  whole  equity  of  the  bill  is  denied  by  the  answer;  it  is 
not  the  practice  to  allow  him  to  read  affidavits  io  support  of  tb^  answer, 
except  where  the  answer  is  not  conclusive  under  the  27(h  rule.  Yilla^, 
&c.  V.  Matthews,  9  Paige,  504. 

But  where  the  plaintiff *is  directed  to  give  notice  of  his  application 
for  an  injunction,  or  the  defendant  is  required  to  show  cause  why  the 
injunction  should  not  be  granted,  whether  a  temporary  injunction  is 
allowed  or.  not  in  the  mean  time,  the  defendant  may  produce  his  own 
affidavit,  or  those  of  any  qther  persons,  to  show  that  the  injunction 
should  not  be  granted.    Ih, 
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an  injunction  upon  the  coming  in  of  the  answer,  the  plaintiff 
cannot,  except  in  a  few  cases,  introduce  affidavits  to  contra- 
dict the  answer.*  The  exceptions  are  held  to  be  in  the  case 
of  an  injunction  to  stay  waste;'  or  where,  in  case  of  a  disso- 
lution of  the  injunction,  the  parties  will  not  remain  in  statu 
qtu>  at  the  hearing;'  or  where  irreparable  mischief  would  * 
ensue  on  the  dissolution  of  the  injunction.^  In  New  York, 
irhere  the  defendant  moves  to  dissolve  an  injunction, 
upon  the  answer  and  the  affidavits  attached  thereto,  the 
plaintiff  may  oppose  the  motion  by  affidavits  other  than 
those  attached  to  the  complaint  on  which  the  injunction  was 
granted.' 

§^75.  Where  new  matter  is  contained  in  the  answer,  not 
responsive  to  the  bill,  which  is  relied  upon » in  any  way 
as  a  foundation  for  setting  aside  the  injunction,  the  com- 
piainant  may  read  affidavits  in  contradiction  of  the  new 
matter.* 

§  75  a.  Where  a  bill  was  filed  for  an  injunction,  an  injunc- 
tion issued,  and  an  answer  on  oath  wliived,  but  answer  was 
made  and  affidavits  read  in  its  support,  and  a  conflict  of 
evidence  produced,  the  injunction  was  not  dissolved  as  of 
course,  but  was  retained  until  ^  full  hearing.' 

§  76.  Where  the  plaintiff  relies  upon  the  affidavits  of  third 
persons,  annexed  to  the  bill,  to  sustain  an  injunction,  in  op- 
position to  an  answer- undQr  oath,  though  the  oath  has  been 
waived  by  the  plaintiff,  the  defendant  will  be  permitted  to 
read  the  affidavits  of  third  persons,  in  support  of  his  answer." 

« 

>  iHntrj  r.  Hamilton,  3  Ired.  Ch;  *  Hascall  r.  The  Madison,  &o.,  S 

376.                                -  Barb.  174^ 

'  Long  9.  Brown,  4  Ala.  622.    See  ^  Merwin  v.  Smith,  I  Oreen  Ch. 

West  V,  Cokej  1  Mar.  191 ;  Merwin  182. 

r.  Smith,  I  Green  Ch.  182.  •   ?  Mead  v.  Richards,  4  Edw.  Ch. 

*  Dayis  r.  Fulton,  1  Overton,  121.  667. 

«  Uoredock  v.  WiUiams,  1  Over-  «  Haight  v.  Case,  4  Paige,  525. 
ton,  325;    SwindaU  v.  Bradley,  3 
Jones  £q.  353. 


}' 
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- ,  '  ^  • 

§  77.  In  New  York,  on  motion  to  dissolve  an  injunction, 
,  the  defendant  may  introduce  evidence,  in  support  of  his 
answer,  to  rebut  the  affidavits  annexed  to  the  bill  under  the 
rule  (37).^ 

§  78.  There  are  various  miscellaneous  points  of  practice 
connected  with  the  dissolving  of  injunctions.(a) 

§  79.  After  an  injunction  has  been  dissolved  on  the  merits, 
the  complainant  may  amend,  and  obtain  an  injunction  on  the 
amended  bill.*  • 

§  80.  A  cross  bill,  formal  in  other  respects,  but  which 
otnita  the  prayer,  that  it  be  allowed  as  such,  and  heard  with 
the  original  bill,  is  amendable,  and  .on  application  to  the 
chancellor,  in  vacation,  to  dissolve  the  injunction,  should  be 
regarded  by  him,  pro  hoc  vice,  as  amended.  Such  bills  are 
'treated  with  greater  indulgence  than  original  bills.' 

§  81.  Where  a  defendant  moves  to  dissolve  an  injunction! 
and  the  motion  is  refused,  and  afterwards,  by  permission,  he 
amends  his  answer,  he  is  at  liberty  again  to  move  the  disso- 
lution.^ 

§  82.  If  an  amendment  to  a  bill  presents  no  new  case,  and 
changes  no  equities,  the  defendant  may  move  a  dissolution 
of  an  injunction,  without  answering  such  amendment.' 

a 

§  84.  If  the  original  bill,  on  which  an  injunction  was 
granted,  be  sworn  to,  the  addition  of  an  unsworn  amendment, 
not  needed  to  continue  the  injunction,  is  no  cause  for  a  disso- 
lution.* 

1  Brown  v.  Haff.  5  Paige,  235.  *  Edney  v.  Motz,  5  Ired.  Eq.  233 ; 

'  Buckley  v.  Cone,  Baxton,  504;    Thomas  v,  Horn,  21  Geo.  177. 
Arnold  v,  Kreissler,  22  Tez.  580.  '  Mahone    v.    Central    Bank,  17 

*  Nelson  0.  Dann,  15  Ala.  601.         Oeo.  111. 

"  Maddoz  v.  Bowe,  28  Geo.  61. 

.  (a)  As  to  costs^  see  Cyras  v.  Hicks,  20  Tex.  483. 
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§  85.  In  case  of  appeal  from  a  verdict  for  the  defendant  in 
an  eqaity  cause,  a  final  verdict  only  dissolves  a  previous  in- 
junction.^ 

§  86.  It  is  a  sufficient  answer  to  an  application  to  dissolve 
an  injanctioUy  that  the  equity  of  the  bill  on  which  the  in- 
junction rests  is  not  denied  by  the  answer,  although  no  eaf- 
ceptms  have  been  filed.'  And,  on  the  hearing  of  a  motion 
to  dissolve,  objections  pf  every  kind  to  the  answer  may  be 
made,  and  are  thea  in  order.^ 

§87.. On  motion  to  dissolve  an  injunction  upon  answer,    * 
exceptions  filed  are  no  objection  to  the  motion,  unless  they 
affect  the  answer  in.poiats  relating  to  the  grounds  of  the  in- 
yaLnc\ion/(a) 

§  88,  Nothing  in  answer  to  a  bill  of  discovery  can  be 
deemed  impertinent,  which  tends  to  disprove  the  existence  * 
of  such  defence  as  is  stated  in  the  bill ;   and  to  entitle  the 

'  Ifeifller  v.  Smith,.  2  Kellj,  265 ;  ■   *  Lewis  r.  Leak,  9  Geo.  95 ;  Smith  v, 

ue  White  v.  Cazenave,  14  La.  An.  Thomas,  2  Dev.  &  B.  Ch.  126 ;  Bainey 

57;Albrightv.  Mallor7,19Tex.  106.  v.  Earle,  13  Ala.  106;  Wyckoff  v. 

'  Wakeman  v.  Oillespy,  5  Paige,  Cockran,  3  Green  Ch.  420 ;  Doe  v. 

112.  Roe,  Hopk.  276. 
'  Gibson  v.  TUton,  1  Bland,  352. 


(a)  In  New  Tork,  an  order  by  an  injanotion  master,  or  vice-chan- 
cellor, at  chambers^  under  Rule  125,  allowing  the  plaintiff  further  time  to 
except,  does  not  enlarge  the  time  within  which  exceptions  must  be  filed 
to  prevent  the  dissolution  of  an  injunction,  upon  bill  and  answer.   Wake- 
man  V,  Gillespy,  5  Paige,  112.    Where  an  answer  has  been  excepted  to  - 
for  insufficiency  within  the  time  prescribed  by  the  rules  of  court,  the 
defendant  cannot  move  to  dissolve  the  preliminary  injunction,  on  bill 
and  answer,  until  the  time  Tor  procuring  the  master's  report  has  expired. 
Parker  v.  Williams,  4  Paige,  439.    An  application  to  dissolve  an  in- 
junction, and  to  discharge  a  ne  exeaty  upon  bill  and  answer,  cannot  be 
heard  until  the  expiration  of  the  time  (10  days)  allowed  the  plaintiff  to 
except.    Satterlee  v.  Bargy,  3  Paige,  142.    In  North  Carolina,  contrary 
to  the  English  practice,  where  exceptions  are  filed  to  an  answer  to  an 
injunction  bill,  the  exceptions  and  the  motion  to  dissolve  the  injunction 
vfll  be  heard  together.    Edney  v.  Motz,  5  Ired.  Eq.  233. 
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complainant  to  retain  his  injunction  until  his  exceptions  are 
disposed  of,  he  must  show  some  actual  injury  from  the  alleged 
impertinent  matter.* 

§  89.  On  a  motion  to  dissolve  an  injunction  after  answer, 
the  court  will  not  examine  exceptions,  as  to  their  merits, 
further  than  to  ascertain  that  they  are  not  frivolous.' 

§  89  a.  Where  on  a  motion  to  dissolve  the  parties  actually 
appear,  and  do  not  object  the  insufficiency  of  notice,  the  ob- 
jection is  waived.* 

§  90.  Laches^  neglect  or  delay  will  be  ground  for  the 
dissolving  of  an  injunction.*  Thus,  under  peculiar  circum- 
Btaoces,  and  after  a  lapse  of  sixteen  years,  an  injunction  to 
stay  proceedings  at  law  will  be  dissolved,  irrespective  of  the 
merits  of  the  questions  at  issue.'  So,  in  a  patent  case,  a  tem- 
porary injunction  will  be  dissolved  at  the  next  term,  if  the 
law  case,  directed  by  the  court  to  try  the  validity  of  the 
complainant's  patent,  is  not  brought  before  that  time.^  So 
an  agreement  was  made,  and  a  large  part  of  the  property 
embraced  in  it  was  conveyed.  Three  years  afterwards,  the 
vendees  filed  a  bill  for  a  conveyance  of  the  rest,  and  a  year 
after  that  the  vendor  prayed  for  an  injunction  to  restrain  the 
vendees  from  conveying,  on  the  ground  that  the  agreement 
was  obtained  by  fraud,  which  it  appeared  he  knew  of  at  the 
time.  The  answer  denied  the  equity  of  the  vendor's  bill. 
Held,  the  vendor  was  guilty  of  great  laches,  and  so  the  in- 
junction was  dissolved  with  costs  to  the  respondent.^  So  an 
injunction  will  be  dissolved  on  motion,  if  a  copy  of  the  bill 
on  which  it  was  obtained  is  not  served  upon  the  defendant 
within  a  reasonable  time  after  his  appearance.*  On  the  other 
hand,  delay  may  prevent  the  dissolving  of  an  injunction.   The 

1  Jemett  v,  Belden,  II  Paige,  608;  >  Hunt  v.  Smith,  3  Rich.  Eq.  465. 

Doe  V,  Roe,  Hopk.  276.  '  Woodworth  v.  Edwards,  3  W.  & 

«  Hopk.  276.  M.  120. 

*  Penrioe  v,  Wallis,  87  Miss.  172.  ^  Trastees,  &c.  v.  Gilbert,  1  Beasl. 

«  See  Hightoar  v.  Rush,  2  Hay.  78. 

361.  '  Fargison  v.  Robinson,  Hopk.  8. 
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court  will  not  dissolve  an  injunction  on  enforcement  of  an 
important  right,  unless  the  party  enjoined  use  due  diligence 
in  getting  the  question  before  the  court.' 

§  90  a.  The  neglect  of  the  plaintiflF,  on  serving  an  injunction, 
to  serve  a  subpcena  to  appear  and  answer  on  some  of  the 
defendants,  is  no  ground  for  an  application,  by  a  defendant 
on  whom  the  subpcena  has  been  served,  to  dissolve  the  injunc- 
tion.*(a)  And  the  rule  of  dissolving  does  not  apply,  where 
process  is  regularly  sued  out,  but  irregularly  served,  and  the 
complainant  uses  due  diligence  in  suing  out  new  process.' 

§  91.  Where  a  plaintiflF,  upon  obtaining  an  injunction, 
neglected  to  serve  that  and  the  subpoena  upon  one  of  the 
defendants,  such  defendant  may  nevertheless  enter  an  appear- 
ance, and  join  with  the  other  in  an  application  to  dissolve 
the  injunction.^ 

§  92.  An  injunction  may  be  dissolved,  though  all  the  de- 
fendants, who  could  and  ought  to  answer,  have  not  done  so, 
if  the  plaintiff  does  not  proceed  in  his  cause  with  reasonable 
diligence.  As  where  an  injunction  had  been  granted  to 
stay  a  suit  at  law,  and  some  of  the  defendants  had  answered, 
but  the  plaintiflT  had  neglected  for  nine  months  to  take  any 
steps  to  compel  the  others  to  appear  and  answer,  or  to  have 
the  bill  taken  pro  con/esso  against  them ;  or  if  the  subpoena  is 
not  served  and  returned  at  the  term  to  which  it  is  made  re- 
turnable, or  at  least  an  attempt  made  to  have  it  served ;  and 
this,  although  the  suit  is  against  the  sheriflT,  and  there  is  no 
coroner  in  the  county.    In  such  case  it  may  be  served  by 

■  BaiTd  V.  Moses,  21  Geo.  249.  ^  Waffle  v.  Vanderhejdeu,  8  Paige, 

'  Seebor  v.  Hess,  6  Paige,  85.  45. 

*  Pajne  o.  Cowan,  1  8.  &  M.  Ch. 
26. 


(a)  In  Kentucky,  npon  an  injunction  being  dissolved,  and  the  bill  con- 
tinued as  an  original,  if  the  complainant  neglects  to  take  out  commis- 
sions or  subpoena  witnesses,  the  suit  is  discontinued  at  the  second 
term  after  the  injunction  is  dissolved.    Bizzel  v.  Binke,  Mar.  61. 
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any  one;  but  the  return  must  be  made  under  oath,  and  rule 
taken  upon  the  defendant  to  answer,  &c.' 

§  93.  But  where  the  situation  of  the  cause  is  such  that  the 
plaintiff  cannot  proceed  in  it,  delay  is  no  cause  for  dissolving 
an  injunction.(a)'  And  an  injunction  will  not  be  dissolved  for 
laches  in  prosecution,  when  the  cause  has  been  set  down  by 
the  opposite  party  to  be  heard  the  next  term.' 

§  94.  An  injunction  ought  not  to  be  dissolved  upon  an 
answer  not  made  under  oath^  and  where  evidence  of  the  truth 
of  the  facts  was  not  furnished.^  Though  the  plaintiff  has 
waived  an  answer  on  oath,  the  answer  must  still  be  sworn  to 
in  order  to  dissolve  an  injunction.'  And  the  defendant  may 
answer  under  oath  for  that  purpose,  with  the  same  effect  as 
in  case  of  other  sworn  answers.^  If  the  plaintiff  waives  an 
answer  on  oath  from  all  the  defendants,  and  one  of  them 
answers  on  oath,  denying  the  whole  equity  of  the  bill ;  he 
may  move  to  dissolve  the  injunction  upon  his  answer,  though 
the  other  has  put  in  an  answer  not  under  oath.' 

§  96.  An  injunction  should  not  be  dissolved  for  the  reason 
that  the  bill  was  not  sworn  to,  where  the  effect  of  the  dissolu- 
tion would  be  to  put  the  property  out  of  the  power  of  the 
court." 

§  96.  A  motion  to  dissolve  an  injunction  may  be  taken 
and  disposed  of  at  any  time  before  the  cause  is  regularly 

'  DepejBter  v.  Graves,  2  John.  Ch.  *  Doagrey  v.  Topping,  4  Paige,  94. 

148 ;  Westv.  Smith,  1  Green  Ch.  309 ;  ^  Manchester  v.  Dey,  6  Paige,  295. 

Hightour  v.  Rush,  2  Hay.  3(51.  ^  SoUermerhom  v.  Merrill,  1  Barb. 

'  Schermerhom  v.  Merrill,  1  Barb.  611. 

511.  B  Schermehom  v.  L'Espenasse,  2 

*  Smith  V.  Cooper,  21  Geo.  359.  Dal.  360. 

<  Gray  v.  MoCanoe,  11  111.  325. 


(a)  An  injunction  will  not  be  dissolved,  because  it  was  obtained  more 
than  five  months  after  the  judgment  ecgoined  was  rendered.  Pagh  v. 
Maer,  4  Hawks,  362. 
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reached  on  the  docket,  or  called  for  trial,*  more  especially 
after  answer.*  And,  if  a  bill  is  wanting  in  equity,  the- 
Chancellor  may  dissolve  the  iDJunction^in  vacation,  after  the 
coming  in  of  the  answer,  notwithstanding  all  its  allegations 
are  therein  admitted.'  A  party  moving  to  dissolve  an  injunc- 
tion in  vacation  need  not  wait  to  file  his  answer  in  court,  or 
at  the  rules,  but  may  put  in  his  answer  and  have  the  benefit 
of  it  at  the  hearing  of  the  motion.^a) 

§  97.  It  is  error  to  perpetuate  an  injunction  against  a  party 
without  having  him  before  the  court.'  And  upon  a  motion 
to  dissolve  an  injunction,  upon  the  coming  in  of  the  answer, 
it  is  not  proper  to  decree  that  the  injunction  be  made  per- 
petual, in  whole  or  in  part.*  So  an  injunction  will  only  be 
perpetuated  as  issued  for  some  legal  cause  stated  in  the  peti- 
tion.^ 

§  98.  Injunctions  are  sometimes  revived  after  dissolution 
on  the  merits.  Or  awarded  afresh  on  special  motion,  or  new 
facts  stated  in  an  amended  or  supplemental  bill,  or  on  proof 
taken.*  A  court  of  chancery  is  always  open  to  reinstate,  as 
well  as  to  grant,  an  injunction.*  If  the  dissolution  of  an  in- 
junction be  improperly  obtained,  it  will  be  revived.*"  And 
where  an  injunction  is  awarded  until  the  coming  in  of  the 

■  Haston  v.  Beny,  3  Tez.  235.  ''  Pitman  r.   Robichean,   14    La. 

'  Dekljn  v.  Dayis,  Hopk.  135.  An.  108. 

'  Nelson  v.  Donn,  15  Ala.  501.  "  Tucker  v.  Carpenter,  Hemp.  440. 

^  Goddino.  Vaaghn,  14  Gratt.  102.  ^  Radford  t^.  Inues,  1  Hen.  &  M.  7. 

*  Chapman  o.  Harrison,  4  Rand.  ^  BiUingslea  v,  Gilbert,  1  Bland, 
336.  566. 

*  McReTnolds  o.  Harshaw,  2  Ired. 
Ch.  29. 

(a)  Under  the  statnte  of  Alabama,  anthorizing  a  motion  to  dissolve 
aa  inJQDction  in  vacation,  npon  the  coming  in  of  the  answer,  the  Chan- 
cellor may  hear  the  motion  and  make  the  decree  at  a  place  out  of  his 
division.  The  course  of  practice,  in  appealing  from  such  a  decree,  is 
precisely  the  same  as  if  the  decree  were  made  in  term  time.  Griffin  v. 
Branch,  Ac,  9  Ala.  201. 
8 
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answer,  though  dissolved  of  course  on  the  answer's  being 
.filed,  without  motion,  the  plaintiff  may  move  to  reinstate 
it.'(a)  ^ 

§  99.  It  is  no  ground  to  dissolve  an  injunction  in  one  State, 
that  an  injunction  has  issued  from  a  court  of  another,  and 
that  the  defendant  has  given  security  to  perform  the  decree.'(i) 

§  100.  If  a  party,  who  has  unsuccessfully  applied  for  an 
injunction,  afterwards  apply  to  another  court  of  concurrent 
jurisdiction,  for  the  same  purpose,  upon  the  same  grounds, 
without  disclosing  his  former  application,  relief  may  be  ex- 
tended to  the  other  party  in  a  summary  way  upon  his  peti- 
tion ;  but  where  the  equities  of  the  two  applications  are 
different,  the  temporary  injunction  should  not  be  dissolved 
without  answer  from  the  defendant,  or,  at  least,  notice  to  the 
complainant;  and  where  the  defendant  had  neglected  to 
answer  for  a  long  time,  during  which,  in  the  ordinary  course 
of  practice,  proceedings  pending  in  a  court  of  common  law 
would  have  been  settled,  and  the  matter  out  of  which  the 
proceedings  in  equity  arose,  determined  in  favor  of  one  of 
the  parties,  it  was  held  an  additional  reason  for  refusing  to 
interfere  before  answer.' 

■  Beal  V.  Gibson,  4  Hen.  &  M.  481.        •  Wood  v.  Brnoe,  9  GiU  &  J.  216 ; 
*  MoKim  V.  Fulton,  1    Overton,    Lowrj  v,  MoGee,  5  Yerg.  238. 
238. 


(a)  In  such  case,  in  Yirg^nia,  the  bill  is  to  be  dismissed,  unless  the 
injunction  be  reinstated,  or  unless  cause  be  shown  against  it  at  the  term 
ensuing  the  coming  in  of  the  answer.  4  Hen.  &  M.  481.  After  an 
injunction  has  been  dissolved,  a  motion  to  have  it  reinstated,  on  new 
evidence,  is  in  the  nature  of  an  original  application,  and,  if  refused,  the 
complainant  may  apply  to  one  of  the  judges  of  the  Court  of  Appeals. 
Gilliam  v,  Allen,  1  Band.  414. 

(b)  The  pendency  of  a  bill  in  the  County  Court  of  Virginia,  after  the 
dissolution  of  the  injunction,  is  no  bar  to  the  complainant's  obtaining 
another  injunction  in  the  Superior  Court  of  Chancery,  tloberts  v.  Jor- 
dans,  3  Munf.  488. 
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§  100  a.  Where  an  injanction  against  a  judgmeDt  was  dis- 
solved, and  another  obtained  on  a  new  claim,  this  was  also 
dissolved.'  So  where  an  injunction  has  been  dissolved  on 
answer,  the  court  will  not  hear  a  motion  for  renewal  on 
testimony  taken  afterwards  in  the  case.'  And  where  an 
appeal  from  an  order  dissolving  an  injunction  has  been  with- 
drawn, the  propriety  of  such  order  cannot  be  drawn  in  ques- 
tion, upon  a  subsequent  petition  in  the  same  cause,  for  an 
injunction  or  order  for  the  same  purpose  as  the  first.  So 
after  an  order  of  the  Vice- Chancellor,  dissolving  an  injunc- 
tion, had  been  affirmed  on  appeal  to  the  Chancellor,  and  an 
appeal  taken  to  the  Court  of  Errors;  the  Vice-Chancellor 
refased  an  order  in  effect  reviving  the  injunction,  upon  proofs 
merely  cumulative  in  support  of  the  facts  in  issue  upon  the 
dissolution  of  the  injunction,  and  before  the  closing  of  proofs 
in  the  cause.*  So  where  an  injunction  has  been  voluntarily 
dissolved  by  the  plaintiff,  or  the  dissolution  of  it,  without 
his  consent,  has  been  ratified  by  being  made  the  ground  of 
other  proceedings,  the  plaintiff  cannot,  on  petition,  renew 
the  injunction,  without  new  and  special  reasons.^  And  a 
regular  order  dissolving  an  injunction  will  not  be  vacated, 
merely  to  admit  a  formal  objection  to  the  application  to 
dissolve.* 

§  101.  An  injunction  will  not  be  dissolved  until  the  equity 
of  a  supplemental  bill  be  sworn  off.^ 

§  102.  Where  the  common  injunction  has  been  dissolved 
on  the  merits  in  the  answer,  and  the  bill  is  afterwards 
amended,  a  like  injunction  cannot  be  obtained,  as  of  course, 
for  want  of  appearance  to  the  amended  bill.^ 

I  Ginbbs  V.  Lf psoomb,  1  Bibb,  145.        *  Liyingston  v.  Gibbons,  5  Jobn. 

*  France  v,  France,  4  Halst.  Ch.     Ch.  250. 

619.  *  Champlin  r.  The  Mayor,  &o.,  3 

*  Jewett  r.  Albany,  &c.,  1  Clarke    Paige,  573. 

(N.  Y.),  241;    Tone   v.   Biace,    1        «  Rogers  t^.  Solomons,  17  Geo.  598. 
Clarke  (N.  Y.),  503.  ^  ZaIaeU  v.  Vinent,  7  Eng.  Law 

and  Eq.  185. 
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§  103.  Where  the  right  to  an  injunction  is  apparent  upon 
the  answer,  a  preliminary  injunction  will  not  be  dissolved, 
though  improvidently  issued,^ 

§  104.  An  injunction  to  restrain  the  defendant  from  selling 
under  a  mortgage  was  retained,  after  the  grounds  on  which 
it  was  granted  were  removed,  until  the  decision  of  an  action 
at  law,  brought  by  the  plaintiff  against  the  defendant  on  the 
covenant  of  seizin  in  a  deed.' 

§  105.  It  has  been  already  stated,  in  connection  with  the 
subject  of  denial  by  the  answer,  that  an  injunction  may  be 
dissolved  in  part.  It  may  be  here  added,  as  a  general  rule 
of  practice^  that  an  injunction  may  be  partially  dissolved  in 
accordance  with  the  case  made  out  by  the  answer.'  Thus  a 
bill  in  equity,  filed  by  a  surety  in  a  bond  to  try  the  right  of 
property,  against  whom  judgment  on  the  bond  had  been 
rendered,  charged  that  there  had  not  been  a  fair  trial,  and 
that  he  could  prove  that  the  slaves  in  dispute  had  been  con- 
veyed away  by  deed  of  trust  before  they  were  levied  on  ; 
and  an  injunction  was  granted.  The  answer  denied  the 
identity  of  one  of  the  slaves  named  in  the  deed  with  that 
levied  on,  and  there  was  no  proof  in  the  case.  The  injunc- 
tion was  dissolved  by  the  court  below,  as  to  that  particular 
slave,  and  such  a  decree  was  affirmed.^ 

§  106.  Where  a  part  only  of  the  defendants  apply  to  dis- 
solve an  injunction,  it  can  be  dissolved  as  to  them  only.*  And 
if  the  plaintiff  has  used  due  diligence  to  obtain  the  answers, 
exceptions  to  the  answers  of  some  of  the  defendants,  sub- 
mitted to,  or  allowed  by  the  Master,  are  sufScient  to  defeat  a 
motion  to  dissolve  the  injunction.^    The  answers  of  all  the 

1  Smith  v.  MoLeod,  3  Ired.  Ch.  '  Teller  v.  Van  Deusen,  3  Paige, 

390.  33. 

*  Tilloa  v.   Sharpsteen,  5   John.  '  Noble  v,  Wilson,  1  Paige,  164 ; 

Ch.  260.  Wisham   v.    Lippincott,   1    Stockt. 

^  Edwards  v.  Penyman,  IS  Geo.  353  ;  Stantenberg  v.  Peek,  3  Green 

374.  Ch.  44t> ;  Jones  v.  Magill,  1  Bland, 

<  Pass  V.  Dykes,  S  S.  &  M.  92.  177;  Cape,  &c.,  3  lb.  606 ;  Reynolds 

V.  Mitchell,  Bre.  135. 
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defeDdaDts  implicated  must  be  perfected  before  the  injunction 
can  be  dissolved.  So  where  the  defendant,  who  has  been 
restrained,  denies  the  equity,  but  the  others  most  interested 
in  the  subject  matter  admit  all  the  material  allegations,  the 
injunction  must  stand.^  So  on  a  bill  for  an  injunction  against 
two,  and  an  answer  by  one  only,  that  he  is  ignorant  of  the 
facts  charged,  the  injunction  will  not  be  dissolved  until  the 
answer  of  the  other  is  put  in.'  If  the  answering  defend- 
ants are  unable,  from  want  of  knowledge,  to  deny  material 
allegations  of  the  bill,  the  injunction  is  retained,  and  this 
although  the  only  defendant  who  can  answer  such  allegations 
is  absent  from  the  State.^  (See  §  109.) 

§  107.  But  a  motion  to  dissolve  an  injunction  may  be 
granted,  though  one  of  the  defendants  has  not  answered,  if 
his  answer  would  not  affect  the  rights  of  the  party  enjoined.^ 
Or,  upon  the  answer  of  those  defendants  within  whose  know- 
ledge the  facts  charged  in  the  bill  must  be,  if  they  exist  at  all, 
although  there  are  others  who  have  not  answered.*  Or,  upon 
the  answer  of  the  defendant  who  alone  is  interested,  denying 
all  the  facts  and  circumstances  charged  in  the  bill,  upon  which 
its  equity  is  based.*  Or,  where  the  defendants  have  not  an 
identity  of  interest,  and  the  act  of  one  will  not  affect  the 
other/  And  in  general,  though  an  injunction  upon  parties 
jointly  implicated  will  not  be  dissolved,  without  the  answer 
of  the  defendant  on  whom  the  gravamen  of  the  bill  rests;  it 
is  otherwise,  if  the  defendant  who  answers  is  able  to  lay  the 
facts  before  the  court,  which  show  that  the  complainant  has  no 
equity.'  Or,  if  the  plaintiff  has  not  taken  the  requisite  steps 
to  compel  an  answer  from  all.*    And  where  the  defendants, 

*  Zabriflkie  v,  Vreeland,  1  Beasl.  Long  v.  Brown,  4  Ala.  622 ;  Scher- 
179.  merhom  v.  MerriU,  1  Barb.  511. 

*  Conncill  v.  Walton,  4  Ired.  Bq.  •  Dennis  v.  Green,  8  Geo.  197. 
155.  '  M'Vickar  r.    Wolcott,  4  John. 

*  Lines  r.  Spear,  4  Halst.  Ch.  154.     509  ;  Goodwin  v.  State,  &c.,  1  Des. 
^  Wilaon  v.   Hendricks,  1   Jones        ^  Gregory  v,   Stillwell,   2   Halst. 

Eq.   295 ;    Evans  v.   Lovengood,  1     Ch.  51. 

Jones  Eq.  298.  ^  Mallet  v.  Wejbossett  Bank,  1 

»  Dunlap  9.  Clements,  7  Ala.  539  ;    Barb.  217. 
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on  whom  the  gravamen  rests,  have  fully  answered,  they  may 
apply  to  have  the  injanction  dissolved  as  to  them,  although 
a  co-defendant  has  not  answered.  Nor  is  the  general  rule 
(§  106)  applicable  where  the  injunction  has  not  been  pro- 
perly granted.^  In  such  cases,  the  cause  will  be  placed  in 
a  situation  to  obtain  a  dissolution,  without  the  answer.* 
More  especially  will  the  answer  of  one  be  sufficient,  where 
the  party  not  answering  is  not  charged  in  the  bill  with  any 
particular  knowledge  of  the  facts  alleged,  and  the  parties 
who  have  answered  were  so  charged.'  Or  if  all  have  an- 
swered, against  whom  the  complainants  claim  an  equity.^  Or 
if  the  defendant,  on  whom  the  gravamen  of  the  charges  is 
made,  has  fully  answered.' 

§  108.  A  bill  was  filed  to  restrain  proceedings  at  law  brought 
by  three  of  the  defendants,  and  the  common  injunction  was 
obtained  against  the  three.  Two,  A.  and  B.,  answered,  and 
obtained  an  order  to  dissolve  the  injunction,  generally,  which 
was  made  absolute.  C,  the  third  party,  not  having  answered, 
A.  and  B.  then  issued  execution  against  the  plaintiff.  Heidi 
that  they  were  not  thereby  guilty  of  contempt  of  court,  but 
that  the  orders  nisi  and  absolute  for  dissolving  the  injunction 
ought  to  have  been  confined  to  A.  and  B.^ 

§  109.  The  answer  of  a  corporation^  denying  the  allegationg 
of  the  bill,  but  verified  by  its  corporate  seal  only,  is  held 
insufficient  to  authorize  a  dissolution  of  the  injunction.^  But, 
on  the  other  hand,  the  cashier  of  a  bank  is  not  necessarily 
one  of  the  corporators,  and  is  not  a  party  to  a  bill  against  the 
bank,  unless  made  so  by  the  bill,  and  his  answer  will  not  be 
sufficient  to  dissolve  an  injunction.'    So  where  the  president 

*  Depejster  v.  Graves,  2  John.  '  Fowler  v.  Williams, 20  Ark.  641. 
Ch.  148 ;  Price  v,  Cleavanger,  2  '  Monej  v.  Jorden,  1  Eng.  Law  & 
Green  Ch.  207 ;  Wiett  v.  Tommas-    Eq.  146. 

sou,  1  Green  Ch.  404.  ?  Griffin  v.   The  State  Bank,  17 

>  Jones  V.  Magill,  1  Bland,  177.  Ala.  258,  overruling  Hogan  v.  The 

*  Ashe  V,  Hale,  5  Ired.  Eq.  55.  Branch,  &o.,  10  Ala.  485. 

*  Semmes  v.  Major,  &c.,  19  Geo.  *  McGnffie  v.  Planters',  &o.,  1 
471.  Freem.  Ch.  383. 
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of  a  bank  was  alleged  to  be  implicated  with  the  bank  in  the 
fraud  charged  in  the  bill,  and  was  made  party  thereto,  the 
court  refused  to  dissolve  an  injunction,  issued  against  the 
bank  alone,  upon  the  oath  of  the  cashier,  before  the  other 
parties  had  answered;  though  the  answer  of  the  bank,  sworn 
to  by  the  cashier,  was,  if  true,  sufficient  ground  for  dissolving 
the  injunction.^ 

§  110.  The  following  distinctions  are  made  upon  this  sub- 
ject A  corporation  may  answer  a  bill  for  an  injunction 
under  its  corporate  seal,  but  the  injunction  will  not  be  dis- 
solved without  the  oath  of  some  agent  or  member  acquainted 
with  the  facts  stated  in  the  answer.'  But  upon  a  bill  for 
discovery,  and  to  enjoin  an  action  brought  by  a  corporation, 
the  officers  being  joined ;  the  corporation  having  answered, 
held,  the  injunction  should  be  dissolved.'  And  the  general 
rule  that  an  injunction,  properly  granted,  will  not  be  dis- 
solved until  all  the  defendants  have  answered,  does  not  apply 
where  one  of  the  defendants  is  a  foreign  corporation,  which 

cannot  be  compelled  to  answer.^  (See  §  106.) 

§  111.  A  bill  prayed  an  injunction  against  a  judgment  at 
law  in  ejectment,  &c.  Several  of  the  defendants  were  infants. 
The  parties  appeared  by  counsel.  There  was  no  guardian 
ad  litem  appointed  for  the  infants;  there  were  no  answers; 
there  was  no  decree  pro  confes^o  ;  nor  was  there  any  evidence 
by  any  of  the  parties.  Held,  the  injunction  was  properly 
dissolved.' 

§  112.  A  Tnwjoinffer  of  plaintiffs  is  not  ground  to  dissolve  an 
injunction,  but  only  of  demurrer.*  More  especially  where 
it  is  mere  form.' 

'  Tandervoort    v.    Williams,    1  *  Stephens  v,  Hornbrook,  2  Cart. 

Clarke  (N.  Y.),  377.  666. 

'  Hemphill  p.  BackersTllle,  &o.,  3  '  Abraham  o.  Plestoro,  3  Wend. 

Kelly,  435.  538. 

*  Elapoott  p.  Copper, &c.,  11  Sam.  ^  Tradesman's,  &c.   v.   Merritt,  1 
314.  Paige,  302. 

*  Baltimore,  &c.  v.  Wheeling,  13 
Gratt.  40. 
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§  113.  Where  the  complainant,  after  a  statutory  foreclo- 
sure, filed  his  bill  to  foreclose  the  same  mortgage,  alleging 
that  the  statutory  foreclosure  was  invalid,  and  obtained  an 
injunction ;  it  was  dissolved,  on  the  ground  that  he  had  no 
longer  any  interest  in  the  mortgage  or  mortgaged  premises, 
and  that  the  purchaser  at  the  sale,  or  his  grantees,  should 
have  filed  the  bill* 

§  114.  Where  a  member  of  Assembly,  in  Virginia,  before 
its  session,  obtained  an  injunction  to  stay  proceedings  in 
execution  against  his  property;  held,  that  he  could  not 
object  his  privilege  as  a  member,  to  prevent  the  hearing  of  a 
motion  to  dissolve  the  injunction  during  the  session.* 

§  115.  Intervenors  in  an  injunction  suit  can  oppose  the 
dissolution  of  an  injunction,  only  by  making  out  a  case 
which  would  entitle  them  to  an  injunction.' 

§  116.  Where  the  defendants  answer  that  they  have  no 
substantial  interest  in  the  subject  matter  of  the  bill,  but  that 
a  third  person,  not  a  party,  is  alone  interested,  the  court  will 
not  dissolve  the  injunction  at  their  instance,  for  his  benefit.^ 

§  117.  An  injunction  against  two  defendants  will  not  be 
dissolved,  if,  construing  their  answers  and  the  bill  together, 
the  allegations  of  the  bill  sltq  pinmd  facte  maintained.* 

§  118.  Where  an  injunction  has  been  issued  against  a  party 
against  whom  there  is  no  equity,  the  court  may  order  it 
con ditiona  lly  dissolved,^ 

§  119.  The  bill,  filed  in  1848,  stated  that,  in  1817,  the 
complainant's  mother  agreed  with  him  that  he  might  take 

I  Gilbert  v.   Coolej,  Walk.   Ch.  ^  Hammett  v,   Christie,  21   Geo. 

494.  251. 

'  Botts  V.  Tabb,  10  Leigh,  616.  <  Cabiness  v.   Crawford,  21  Geo. 

•  Taylor  v.  Gillean,  23  Tex.  508.  312. 

*  James   v.   Norris,  4  Joues  £q. 
225. 
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possession  of  certain  land  and  make  improvements,  and  in 
consideration  of  so  doing  might  take  the  rents  and  profits 
daring  his  life;  that  he  accordingly  took  possession,  and  has 
hitherto  continued  to  cultivate  the  same;  has  built  a  dwelling- 
house  and  other  buildings  thereon,  and  has  always  since  been 
in  the  occupancy  thereof,  and  taken  to  his  own  use  the  rents 
and  profits;  that  in  September,  1846,  she  conveyed  the  tract 
to  the  defendant  N.,  wife  of  the  defendant  W.,  her  heirs  and 
assigns,  for  the  consideration  of  natural  love  and  afiection ;  that 
the  deed  was  made  and  accepted  with  full  knowledge  of  the 
rights  and  interests  of  the  complainant;  and  the  bill  prayed 
that  the  deed  may  be  corrected  in  conformity  with  the 
alleged  agreement,  and  an  injunction  issued  restraining  the 
defendants  from  prosecuting  an  ejectment,  &c.  The  answer 
denied  all  knowledge  or  information  of  the  agreement,  and 
stated  that  the  defendants  are  informed  and  believe  no  such 
agreement  was  ever  made,  &c.  The  mother  was  not  made  a 
party.  Held,  the  mother  should  have  been  made  a  party 
defendant,  and,  as  she  was  not,  the  answer  was  sufficient  to 
dissolve  the  injunction.* 

§  120.  "Where,  after  injunction,  the  defendant  dies,  and 
the  complainant  has  not  revived  the  suit,  the  proper  mode 
of  proceeding  is  by  order  that  he  revive  within  a  specified 
time  after  service  of  the  order,  or  that  the  injunction  be 
dissolved.*  So,  mutatis  mutandis,  where,  after  answer,  the 
complainant  dies.^ 

§  121.  Where  there  is  a  motion  to  continue  an  injunction, 
and  at  the  same  time  the  death  of  the  defendant  is  suggested, 
the  question  of  the  death  will  be  tried  instanier^ 

%  122.  Where  the  answer  of  the  defendant  is  made  and 

»  De  Groot   v.  Wright,  3  Halst.  »  White  v,  Fitzhngh,  1   Hen.   & 

Ch.  516.  M.  I  ;  Carter  v.  Washington,  1  Hen. 

'  Cnmmins  r.  Cammins,  4  Halst.  &  M.  203. 

Ch.  173.  *  Thompson  v,  Allen,  2  Hay,  237. 
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sworn  to,  before  his  death,  it  may  be  used  on  a  motion  to 
dissolve  the  injunction,  though  filed  subsequently.^ 

§  123.  A  motion  to  dissolve  an  injunction,  on  the  coming 
in  of  the  answer  after  the  death  of  the  complainant,  admin- 
istration not  having  been  granted  on  his  estate,  will  not  be 
heard.* 

§  124.  It  is  no  objection  to  the  dissolution  of  an  injunc- 
tion, that  the  representatives  of  a  deceased  party  have  not 
put  in  their  answer,  where  the  foundation  of  the  injunction 
is  a  Fraud  charged  against  them  jointly  with  the  other  de- 
fendants.^ 

§  125.  Where  four  plaintiffs  united  in  the  same  bill  for 
an  injunction  to  stay  four  several  judgments  at  law  against 
them  respectively,  on  grounds  common  to  all,  against  five 
defendants,  and  the  injunction  was  granted;  and,  pending  the 
suit,  two  of  the  plaintiffs  and  three  of  the  defendants  died; 
an  order,  that  unless  the  living  plaintiffs,  and  the  represen- 
tatives of  the  deceased  plaintiffs,  should  revive  the  injunction 
in  the  name  of  the  representatives  of  the  deceased  plaintiffs, 
against  those  of  the  deceased  defendants,  on  or  before  a  certain 
day,  the  injunction  should  stand  dissolved,  was  held  irregular 
and  erroneous.^ 

§  126.  Where  a  receiver  has  been  appointed  in  a  creditor's 
suit,  it  is  not  a  matter  of  course  to  dissolve  the  injunction, 
upon  a  full  denial  of  the  equity  of  the  bill,  if  there  is  good 
reason  for  retaining  the  property  in  the  hands  of  the  re* 
ceiver.* 

§  127.  Where  a  defendant  is  restrained  by  injunction  from 
collecting  his  debts,  and  preserving  or  disposing  of  perish- 

\  Dennis  v.  Green,  8  Geo.  197.  *  McKays  v.  Hite,  2  Leigh,  145. 

*  Hill  V.  Jones,  1  Mar.  211.  '  Bank,  &c.  v,  Schermerliorn,  1 

*  Wakeman  v.  Gillespj,  5  Paige,  Clarke  (N.  Y.),303. 
112. 
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able  property,  the  complaiDant  should  apply  for  the  appoint* 
ment  of  a  receiver;  and,  if  he  neglects  to  do  so,  the  court 
will  dissolve  the  injunction,  so  far  as  to  enable  the  defendant 
to  preserve  it  himself.^ 

§  128.  Although  it  is  a  good  objection  to  an  application 
for  the  appointment  of  a  receiver  in  a  creditor's  suit,  that 
DO  execution  has  been  issued  to  the  county  in  which  the 
judgment  debtor  resided;  yet,  when  the  complainant  has 
sworn,  in  his  bill,  that  an  execution  has  been  so  issued,  an 
injunction  will  not  be  dissolved  upon  a  simple  affidavit  con- 
tradicting that  fact,  but  the  defendant  must  put  in  his  answer, 
denying  the  allegation,  and  then  move  to  dissolve  the  injunc- 
tion on  bill  and  answer.' 

§  129.  An  injunction  issued  on  a  bill  filed  in  the  old 
Chancery  Court  of  New  York,  in  June,  1847,  was  ordered  to 
be  dissolved,  unless  the  plaintiff  gave  the  injunction  bond 
required  within  thirty  days.  He  failed  to  give  the  bond,  and 
before  the  expiration  of  the  thirty  days,  and  after  the  new 
Constitution  went  into  effect,  dismissed  his  bill,  and  filed  a 
new  bill,  substantially  the  same,  in  the  Supreme  Court,  on 
which  he  applied  to  a  judge  at  chambers,  and  the  injunction 
was  granted.  Held,  the  proceeding  was  irregular,  and,  if 
there  were  grounds  for  an  injunction  on  the  new  bill,  he 
should  have  applied  for  a  temporary  injunction,  and  had  an 
order  to  show  cause  why  it  should  not  be  continued  until 
the  hearing.^ 

§  180.  Service  of  the  rule  7?m  for  dissolving  an  injunction 
in  vacation,  under  the  rules  in  equity,  in  Georgia,  may  be 
made  on  the  complainant's  solicitor,  after  appearance  by  the 
defendant's  solicitor.^ 

§  181.  The  injunction  meant   by  the  Alabama  statute 

I  Osborn  v,  Hejer,  2  Paige,  342.  *  Harrington  v.  American,  &o.,  1 

*  Strange  v.  Longlej,  3  Barb.  Ch.     Barb.  244. 
650.  *  Moore  v.  Ferrell,  1  Kelly,  7. 
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(Clay's  Digest,  857,  §  79),  upon  the  dissolution  of  which  the 
bond  is  to  have  the  force  and  effect  of  a  judgment,  is  the 
writ  of  injunction,  and,  unless  such  writ  issues,  there  is  noth- 
ing to  support  the  statutory  judgment.* 

§  132.  In  New  York,  a  voluntary  dismissal  of  an  injunc- 
tion bill,  after  answer,  is  prirndfade  evidence  that  the  com- 
plainant was  not  entitled  equitably  to  an  injunction,  and  the 
defendant  may  therefore  have  a  reference  to  ascertain  his 
damage  by  reason  of  the  injunction.  Such  dismissal  takes 
the  cause  from  the  calendar,  but  does  not  prevent  consequen- 
tial proceedings,  and  motions  may  still  be  made  in  the  suit. 
A  notice  of  hearing,  after  a  dismissal  of  the  suit,  is  irregular, 
but  not  such  a  proceeding  as  will  be  set  aside  on  motion.* 

§  133.  Where  an  injunction  is  wholly  dissolved  in  a 
county  or  corporation  court,  in  Virginia,  the  bill  is  not  to 
stand  dismissed  until  two  terms  succeeding  have  been  held 
in  such  county  or  corporation  ;  and  the  appellate  court  will 
not  presume,  from  lapse  of  time,  that  two  such  terms  have 
been  held ;  but  this  must  expressly  appear  in  the  transcript.' 
It  is  doubted,  whether  the  neglect  of  the  clerk  to  enter  the 
dismissal  after  the  lapse  of  two  terms  can  have  the  effect  to 
keep  the  cause  on  the  docket.'* 

§  134.  A  bill  for  an  injunction  and  other  specified  relief 
ought  not  to  be  dismissed  at  the  next  term  after  a  dissolution 
of  the  injunction,  under  the  statute  of  Virginia  of  1804.* 
The  statute  does  not  apply  to  causes  instituted  before  the 
statute  went  into  operation.* 

§  135.  In  California,  an  injunction  granted  ex  parte  may 
be  dissolved  without  notice.^ 

■  Shorter  v.  Mims,  18  Ala.  656.  '  Singleton  v.  Lewis,  6  Mnnf.  397* 

'  Mutual,  &c.  V,  Roberts,  4  Sandf.  ^  Callego  v,  Quesnall,  1  Hen.  &  M. 

Ch.  592.  205. 

'  Pitta  r.  Tidwell,  3  Munf.  88.  '  Borland  v.  Thornton,  12  Gal.  440. 
*  lb. 
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§  136.  In  California,  a  county  judge,  in  granting  an  injunc- 
tion, acts  in  the  place  of  the  district  judge,  and  therefore  the 
latter  may  dissolve  the  injunction  as  if  granted  by  himself.' 

§  137.  In  Texas,  a  motion  to  dissolve  an  injunction  may 
be  determined  at  any  time,  even  pending  a  motion  for  con- 
tiauance  to  obtain  testimony.* 

§  138.  Parties  may  be  called  out  of  the  county  where 
their  cause  is  pending,  to  argue  a  motion  to  dissolve  an  in- 
junction.' 

§  139.  The  argument  of  a  motion  to  dissolve  an  injunc- 
tion may  be  heard  in  chambers ;  it  is  no  more  a  trial  of  the 
case  than  the  hearing  of  an  application  for  injunction.* 

§  140.  In  Kentucky,  the  remedy  for  the  improper  dissolu- 
tion of  an  injunction  is  by  prayer  for  stay  thereof,  and 
application  in  the  mean  time  to  a  judge  of  the  Court  of  Ap- 
peals, under  §§  326,  827  of  the  Code.* 

§  141.  On  overruling  a  motion  to  dissolve  an  injunction, 
before  final  decree,  the  parties  should  be  heard  on  the  merits 
of  the  bill,  if  a  default  has  not  been  taken.^ 

§  142.  When  an  interlocutory  order  is  made,  that  a  motion 
to  dissolve  an  injunction  should  stand  as  part  of  the  answer, 
it  cannot  cause  irreparable  injury,  and,  consequently,  cannot 
be  appealed  from.  And  when  the  motion  puts  at  issue  the 
truth  of  the  allegations  of  the  petition  for  injunction,  it  is 
proper  that  such  an  order  should  be  made.^ 

§  148.  Pending  an  injunction,  granted  upon  the  authority 

'  Borland  v.  Thornton,  12  Gal.  440.        '  Rodman  v.  Forline,  2  Met.  (Ey.) 

'  Smith  V.  Rjan,  20  Tex.  661.  325. 

*  Semmes  v.  Mayor,  &c.  19  Geo.        ^  Ottowa  v.  Walker,  21  111.  605. 
471.  ^  Denson  v,  Stewart,  14  La.  An. 

*  Ibid.  703. 
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of  a  case  that  was  ultimately  overruled,  the  defendant  ac- 
quired a  statutory  right  as  against  the  plaintiff.  Held,  that, 
upon  dissolving  the  injunction,  the  court  would  not  impose 
terms  upon  the  defendant  which  would  have  the  effect  of  de- 
priving him  of  his  right  so  acquired.' 

§  144.  On  the  dissolution  of  an  injunction,  either  surety 
may  at  once  pay  the  amount  and  claim  contribution  from 
the  cosurety, and  that  though  the  principal  be  solvent.' 

§  145.  Where  a  motion  is  not  made  to  dissolve  an  injunc- 
tion until  the  cause  is  regularly  set  for  hearing  on  the  court 
docket,  the  hearing  shall  be  finaiy 

§  146.  A  motion  to  dissolve  an  injunction  ought  not  to  be 
continued,  unless  from  some  very  great  necessity,* 

§  147.  It  is  the  practice  in  Maryland,  where  a  doubt  is 
entertained  as  to  the  propriety  of  granting  an  injunction,  or 
where,  when  granted,  it  operates  in  restraint  of  public  com- 
missioners for  the  opening  of  a  road  or  the  like,  or  stops  or 
embarrasses  the  operation  of  a  large  manufacturing  establish- 
ment, or  restrains  a  public  ferry,  and  in  other  cases  of  a 
peculiar  character,  to  appoint  a  very  early  day  for  hearing 
the  motion  for  a  dissolution,  and  that,  too,  with  or  without 
answer.  But  where  the  injunction,  by  the  defendant's  own 
showing,  operates  in  restraint  of  a  right  recently  acquired, 
or  not  long  decidedly  and  exclusively  enjoyed,  and  there  is 
nothing  peculiar  in  the  case,  it  must,  as  in  other  cases  where 
individuals  only  are  restrained,  take  the  course  of  the  couru^ 

§  148.  We  shall  hereafter  consider  at  length  the  applica- 
tion of  the  remedy  of  injunction  to  restrain  proceedings  upon 
judgments  at  law.    (See  Chap.  V.)     Numerous  points  arise 

*  Soath  Staflfordshire,  &o.  r.  Hall,  *  Radford  v.  Innes^l  Hen.  &  M,  7. 

8  EDg.  Law  and  £q.  229.  *  Williamson  v.  Caruan,  1  GiU  & 

'  Buokner  r.  Stewart,  34  Ala.  529.  J.  184. 
'  Bjme  V,  Ljle,  1  Ueu.  &  M.  7* 
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in  this  class  of  cases,  with  particular  refercDce  to  the  dis* 
9olving  of  injunctions. 

§  149.  The  plaintiff  had  obtained  the  common  injunction 
to  stay  execution  in  an  action  on  the  same  day  that  the  action 
was  tried,  but  before  verdict  Held,  upon  motion  by  the 
defendant,  before  answer,  the  plaintiff  must  pay  the  amount 
of  the  judgment  into  court  within  a  specified  time,  or  the 
injunction  must  be  dissolved.*  So,  upon  a  bill  for  an  injunc- 
tion upon  a  judgment  at  law,  and  to  have  the  benefit  of  a 
set-off,  in  the  answer  to  which,  the  defendant  consented  to 
make  a  certain  allowance;  the  plaintiff  failed  to  prove  his 
claim,  and  obtained  an  order  upon  the  basis,  and  for  the 
amount,  of  the  defendant's  admission.  Held,  the  injunction 
could  not  be  continued.'  And  on  a  bill  to  enjoin  a  judg- 
ment, if  it  appear,  on  final  hearing,  that  the  judgment  ought 
not  to  be  enjoined,  and  that  the  complainant  was  allowed  a 
credit  at  law  which  should  not  have  been  allowed ;  the  in- 
junction should  not  only  be  dissolved,  but  the  amount  of 
that  credit  should  be  decreed  against  him.^  So  an  injunc- 
tion to  staja  judgment  was  granted  more  than  six  months  afler 
it  was  rendered,  and  the  grounds  for  the  injunction  appeared 
to  have  existed  and  been  known  to  the  party  when  the  judg- 
ment was  rendered.  Held,  the  injunction  ought  to  be  dis- 
solved.* 

§  150.  An  injunction  staying  judgment  will  be  dissolved, 
unless  the  equity  of  the  bill  is  confessed  by  the  answer,  or 
unless  the  answer  is  unfair,  evasive,  and  so  defective  as  to 
be  subject  to  exception.*  Or  where  the  answer  has  so  far 
denied  the  allegations  of  the  bill  as  to  leave  it  without  equity 
as  respects  the  remaining  facts  not  denied."  It  makes  no 
difference  that  the  bill  is  sworn  to  by  several  plaintiffs.  And 
giving  bond  to  secure  the  amount  of  the  judgment  does  not 

■  Andereon  v.  Noble,  13  Bug.  L.  *  Doas  v,  MiUer,  6  Tex.  338. 

and  Eq.  45.  *  Capehart  v,  Mhoon,  1  Btiab.  Eq. 

'  UcClnre  v.  Miller,  1  Bail.  Ch.  30. 

107.  «  Rogers  v.  Bradford,  29  Ala.  474. 

*  Todd  V.  Bowser,  1  Manf.  447. 
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entitle  the  plaintiflf  to  retain  the  injunction,  after  a  full 
denial  of  the  equity  of  the  bill.*  But  where  a  bill  for  relief 
against  a  judgment  stated,  that  the  judgment  was  recovered  for 
the  price  which  the  plaintiff  in  the  bill  had  promised  to  pay 
for  certain  work  to  be  performed  by  the  defendant,  after  the 
contract  for  the  work  had  been  abandoned  in  consequence 
of  his  inability  to  complete  it,  and  the  answer  denied  the 
facts  charged,  but  alleged  that  the  damages  to  the  defendant, 
by  breach  of  the  contract,  were  equal  to  the  amount  of  the 
judgment;  held,  this  was  not  such  a  denial  of  the  equity 
stated  in  the  bill  as  to  justify  the  dissolution  of  an  injunction.' 

§  151.  Where  an  injunction  to  a  judgment  is  dissolved,  a 
decree  for  the  amount  of  the  judgment  ought  not  to  be  made 
against  the  complainant,  but  the  creditor  should  be  left  to 
his  remedy  on  the  judgment;  and  so,  though  the  judgment 
creditor  has  deceased,  and  a  revival  of  the  judgment  will  be 
necessary.* 

§  152.  An  injunction  to  a  judgment  for  the  purchase- 
money  of  land,  obtained  by  the  vendee  on  the  ground  of  a 
defect  of  the  vendor's  title,  being  dissolved,  he  obtained 
another  injunction,  on  the  ground,  which  he  sustained,  that  he 
was  entitled  to  compensation  for  a  deficiency  in  the  quantity 
of  the  land,  equal  to  the  amount  of  unpaid  purchase-money. 
Held,  he  was  entitled  to  relief  against  the  damages  which 
accrued  on  the  dissolution  of  the  former  injunction,  as  well 
as  the  judgment  itself.^ 

§  152  a.  A  decree  against  the  surety  in  the  injunction 
bond  for  the  amount  of  the  judgment  at  law  and  costs, 
and  interest  thereon  at  six  per  cent,  damages,  and  costs 
in  equity,  is  erroneous.*  And,  on  dissolving  an  injunc- 
tion upon  a  judgment,  it  is  not  competent  for  the  court  to 

1  Manohester  r.  Dey,  6  Paige,  295.        *  Crawford  v.  MoDaniel,  1   Rob. 
«  Skioner  v.  White,  17  John.  357.     (Va.)  448. 

»  Medley  v.  PanoiU,  1  Rob.  (Va.)        *  Hubbard  ».  Hobson,  Bre.  147; 
63  ;  Daucan  r.  Morrison,  Bre.  113.      Richardson  v.  Prevo,  Bre.  167 ;  Dan- 
can  V.  Ingles,  Bre.  215. 
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decree  that  execution  shall  issue  against  any  person  except 
the  defendant  in  the  judgment  or  his  administrator.^ 

§  158.  Upon  application  for  an  injunction  to  restrain  the 
execution  of  a  judgment  at  law,  on  the  ground  of  errors  in 
the  account  on  which  the  judgment  was  founded,  and  which 
were  pointed  out  in  the  bill,  the  preliminary  injunction  was 
dissolved  upon  the  answer,  as  to  so  much  of  the  bill  as  was 
therein  denied.'  So,  when  payments  have  been  made  on  a 
judgment  after  an  injunction  upon  it  has  been  dissolved, 
and  the  bill  continued ;  the  decree,  at  the  dismissal  of  the 
bill,  should  be  for  the  balance  due  at  the  time,  and  the  legal 
penalty  on  that  balance.*  So  where,  in  a  suit  in  chancery 
for  land,  the  complainant  has  recovered  a  part  of  the  land, 
and  there  has  been  an  injunction  as  to  the  balance;  the 
court,  in  their  final  decree,  should  dissolve  such  injunction, 
and  permit  the  plaintiff  in  ejectment  to  recover  his  full  costs 
at  law.* 

§  154.  Similar  questions  arise,  having  more  particular 
reference  to  the  execution  upon  a  judgment  at  law. 

§  155.  Where  an  injunction  to  stay  the  sale  of  any  parti- 
cular property,  by  virtue  of  certain  levies,  has  been  dissolved 
as  to  a  part  of  the  property  only,  and  continued  as  to  the 
balance,  and  the  property  released,  not  diminished  in  value  in 
consequence  of  the  injunction,  has  been  sold,  and  the  proceeds 
of  the  sale  applied  to  the  judgments  under  which  the  levies 
had  been  made ;  no  decree  against  the  complainant  should  be 
rendered,  on  account  of  the  dissolution  of  the  injunction,  for 
the  amount  of  the  judgment,  penalty,  &c.'  So  where  a 
stranger  to  the  record  obtains  an  injunction  against  the  sale 
of  property  on  execution,  and  it  is  dissolved;  judgment  can- 
not be  rendered  against  him  and  his  sureties  for  the  amount 
of  the  original  judgment.*    And  where  an  injunction  to  set 


*  Harris  v.  Carter,  3  Stew.  233. 

*  Martin  v.  Spier,  1  Hay.  369. 

*  Lewis  p.  Satliff,  8  Ham.  60. 

9 


*  Bradford  r.  Allen,  Hardin,  1. 

*  Teaff  V.  Hewett,  1  Ohio  St.  511, 

*  Carlin  v.  Hudson,  12  Tex.  202. 
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aside  an  execution  sale  is  dissolved,  equity  cannot  render 
judgment  against  the  complainant  for  the  amount  of  a  judg* 
ment  at  law  in  his  favor.^  So,  where  an  execution  has  been 
properly  enjoined,  it  is  an  error  for  the  court,  upon  dissolv- 
ing the  injunction  for  causes  arising  subsequent  to  its  issue, 
to  render  judgment  against  the  defendant  in  execution  and 
his  sureties  in  the  injunction  bond,  for  the  amount  of  the 
original  judgment,  interest,  and  oosts.'(a) 

§  166.  Where  an  execution  was  returned  by  the  officer 
more  than  a  month  before  the  return  day,  and  a  judgment 
creditor's  bill  was  filed  after  the  return  day,  the  injunction 
was  dissolved.' 

§  157.  By  an  award  between  two  partners,  A.  was  to  pay 
B.  a  certain  sum,  and  B.  was  to  pay  certain  debts  of  the  part- 
nership. Afterwards  two  executions  for  such  debts  were 
levied  on  the  goods  and  lands  of  both  A.  and  B.,  and  A.  ob- 
tained an  injunction  against  the  sale  of  his  lands  before  those 
of  B.  should  be  sold.  It  appeared  that  A.  had  not  paid  to  B. 
the  sum  awarded.  On  motion  to  dissolve  the  injunction,  an 
order  was  made  that  A.  pay  that  sum  on  the  executions 
within  thirty  days,  or  that  otherwise  the  injunction  should 
be  dissolved.^ 

§  158.  Where  an  injunction  has  been  dissolved,  and  the 
money  collected  by  an  execution  at  law,  and  paid  into  the 
court  of  law,  equity  will,  upon  proper  affidavits,  direct  the 

1  MoDonald  v.  Cook,  11  Mis.  632.       *  Rnnyoii  v.  J^kaw,  1  Halst  Ch. 
>  Brjan  v.  Bridge,  10  Tex.  149.        340. 
*  Stafford  v.  Hnlberti  Earring  Ch. 
435. 


(a)  It  is  the  practice  of  the  courts  in  Texas,  on  the  dissolotion  of  ao 
injunction  restraining  the  collection  of  an  ezecation,  to  enter  np  judg- 
ment against  the  principal  and  sureties  in  the  injunction  bond,  for  the 
amount  of  the  execution,  under  Articles  1602  and  1603  of  the  statute. — 
FaU  V.  Ratliff,  10  Texas,  291. 
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money  to  be  paid  into  the  office  of  the  clerk  and  master  of 
the  court ;  and  when  the  interests  of  the  plaintiffs  at  law  are 
several,  the  court  will  direct  that  the  parts  belonging  to  those 
who  are  insolvent,  or  removed  oat  of  the  State,  shall  not  be 
paid  to  them,  until  they  have  given  bond  and  security,  re- 
spectively, that  they  will  refund  the  money,  if  the  court  of 
equity  shall  ultimately  make  a  decree  in  favor  of  the  plain- 
ti&  in  equity.  And  if  such  bonds  shall  not  be  given,  after 
due  notice,  the  clerk  and  master  shall  lend  out  the  money 
upon  bond  and  good  security,  to  be  subject  to  the  future 
orders  of  the  court.^ 

§  169.  Where  judgments  at  law,  upon  which  executions 
have  issued,  and  been  levied  upon  lands,  are  enjoined ;  after 
the  dissolution  of  the  injunction,  nothing  more  is  necessary 
to  authorize  the  sheriff  to  sell,  than  writs  of  vendUioni  ex* 
fcmnu;  the  lands  are  to  be  regarded  as  in  custooUd  legts^  and 
the  death  of  the  defendant  in  the  judgments,  after  execution 
had  issued  and  been  levied,  does  not  render  a  scire  facias 
necessary  against  his  heirs  or  terre-tenants.' 

§  160.  In  February,  1811,  A.  recovered  a  judgment  against 
B^  and  issued  an  execution  thereon,  which  was  levied  on  a 
house  and  lot  as  the  property  of  B.  C,  his  son,  for  himself, 
and  as  guardian  of  his  infant  children,  filed  a  bill,  stating 
that  B.,  in  July,  1778,  sold  and  conveyed  the  land  to  him, 
and  in  December,  1887,  sold  and  conveyed  the  lot  to  his 
wards,  and  that  both  deeds  were  recorded  in  1846,  and 
stating  facts  tending  to  show  the  validity  of  the  deeds,  and 
praying  an  injunction  to  restrain  A.  from  proceeding  with 
his  execution.  The  injunction  was  allowed.  An  answer 
denied  the  validity  of  the  deeds,  stated  facts  to  sustain  the 
denial,  and  insisted  they  were  not  valid  against  the  judg- 
ment, because  not  recorded  in  season.  Held,  that  both  ques- 
tions were  properly  triable  at  law,  on  ejectment,  by  the  pur- 

■  McDowell  o.  Simms,  7  Ired.  Eq.        *  Boyd  v,  Harris,  1  llarjUnd  Ch. 
50.  Deois.  466. 
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chaser  under  the  execution;  and  that  the  judgment  creditor 
should/  be  permitted  to  proceed.  The  injunction  was  dis- 
solved.' 

§  161.  Analogous  to  the  case  of  judgments  and  executions 
as  the  subject-matter  of  injunction,  is  that  of  suits  at  law^ 
prior  to  judgment,  which  will  also  be  considered  at  length. 
(See  Chap.  VI.) 

§  162.  An  injunction,  staying  proceedings  in  sixty-seven 
suits,  commenced  in  one  day  against  the  county  commissioners, 
before  justices  of  the  peace,  on  county  orders,  was,  on  mo- 
tion, dissolved,  on  the  ground  that  their  defence  was  at  law.' 

§  163.  If  a  case  is  retained  in  a  court  of  equity  for  final 
relief,  and  the  complainant  is  the  defendant  in  an  action  at 
law  in  regard  to  the  same  subject-matter  at  the  same  time, 
an  injunction  granted  to  stay  the  proceedings  at  law  will  be 
continued  till  the  case  is  settled  in  equity.^ 

§  164.  Where  an  injunction  restraining  proceedings  at 
law  before  judgment  is  dissolved,  it  is  erroneous  for  the 
court  to  decree  judgment  for  the  debt;  the  court,  as  a  court 
of  chancery,  has  nothing  to  do  with  the  case,  after  dissolving 
the  injunction,  and  awarding  damages.^ 

§  165.  An  injunction  was  granted  to  restrain  a  suit  at  law, 
but  with  liberty  to  proceed  to  judgment.  On  motion  to  dis- 
solve the  injunction,  it  appeared  by  the  answer,  and  affidavits 
in  support  thereof,  that  the  same  persons,  upon  whose  affi- 
davits the  injunction  was  granted,  were  witnesses  in  the  suit 
at  law,  and  that  the  jury  found  a  verdict  in  opposition  to 
their  testimony,  and  that  the  plaintiff  had  no  personal  know- 

I  Freeman  v.  Elmendorf,  3  Halat.        >  Mulford  o.  Bowen,  1  Stock!.  797 
Ch.  476, 656.  *  Powers  c.  Waters,  8  Mis,  299. 

*  Lopeer  County  v.  Hart,  Hairing. 
Ch.  157. 
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ledge  of  the  facts  stated  in  his  bill.     The  injunction  was 
thereupon  dissolved.' 

§  166.  A  suit  at  law  was  brought  in  favor  of  A.  and  B., 
against  C,  on  a  draft.  C.  filed  a  bill  of  discovery  against  A. 
and  B.,  to  discover  whether  they  ever  were  the  owners  of 
the  draft,  or  paid  any  money  for  it,  and  obtained  an  injunc- 
tion. The  answer  by  A.  (B.  being  dead)  disclosed  all  the 
facts  within  the  knowledge  of  A.,  and  left  the  legal  conse- 
qnences  of  these  facts  to  the  court.  Held,  that  A.  had  an- 
swered fairly  and  properly,  and  the  injunction  was  dissolved.^ 

§  167.  An  order  of  injunction  for  restraining  the  com- 
mencement of  a  suit  may* be  reversed,  although  an  injunction 
bond  has  been  given.' 

§  168.  An  injunction,  to  stay  proceedings  in  one  suit  until 
the  determination  of  another,  may  be  dissolved  after  judg- 
ment in  the  latter  in  the  (Texas)  District  Court,  though 
notice  of  appeal  has  been  given.^ 

§  169.  An  injunction  to  a  suit  at  law,  upon  a  bill  praying 
for  relief  as  well  as  discovery,  will  not  be  dissolved,  on  the 
ground  that  the  equity  of  the  bill  had  been  fully  answered.' 

§  170.  An  injunction,  to  restrain  the  sale  of  goods  pending 
an  action  at  law,  is  necessarily  dissolved,  on  dismissal  of  the 
action.^ 

§  171.  The  question,  of  a  defendant's  right  to  bring  an 
action  of  trespass  qiuire  clausum  against  the  plaintiff,  is  ex- 
clusively a  legal  one,  and  cannot  be  considered  in  discussing 
the  propriety  of  dissolving  an  injunction.' 

'  Brown  v.  Haff,  6  Paige,  235.  >  Brown  v,  Edsall,  1  Stockt.  256. 

'  Adams  v.  Whiteford,  9  GUI,  501.  •  Phelps  v,  Foster,  18  III.  309. 

*  King  V.  Hall,  5  Cal.  82.  ?  Wright  v.  Grift,  11  Busb.  203. 

•  Wolf  V.  Durst,  10  Tex.  425. 
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§  172.  Where,  on  exarnining  the  plaintiff's  claim  of  title 
to  timber  land  from  which  the  defendant  has  been  restrained 
from  catting,  the  court  is  fully  satisfied  that  the  plaintiff  has 
no  title;  the  injunction  will  be  diasolFed,  though  an  action 
of  trespass  is  still  pending.^ 

§  173.  The  subject  of  damngea  is  an  important  one,  in 
connection  with  the  dissolving  of  ii^ unctions;  governed,  how- 
ever, to  some  extent,  by  express  statute  and  local  practice^(a) 

§  174.  Where  no  injunction  is  obtained,  though  a  bill  is 
filed,  a  decree  for  damages  and  dissolution  of  the  supposed 
injunction  is  erroneous.*  So  where  an  injunction  is  prayed 
for,  but  not  granted,  and  the  bill  is  dismissed,  damages  can- 
not be  given.'  Nor  upon  the  dissolution  of  injunctions  not 
granted  by  competent  authority.^  So,  where  a  bill  is  filed 
by  the  vendee  of  land  to  perfect  his  title  under  the  purchase, 
before  the  title  is  made  or  tendered,  and  an  injunction  ordered 
to  restrain  collection  of  the  purchase  money,  and  the  title 
is  made  complete  before  the  hearing ;  the  dissolution  of  the 
injunction  should  be  without  damages.'    So,  where  an  in- 

1  WeBtoott  V.  QiJfltord,  1  HalBt.  Ch.  *  Garner  o.  Strode,  5  Litt.  314. 

24.  *  Montgomeiy  v.  HoastoHy  4  J.  J. 

*  Harlan  v.  Wingate,  2  J.  J.  Marsh.  Marsh.  488. 

138.  '  Lampton  v.  Usher,  7  B.  Mon.  57. 

(a)  Upon  dissolution  of  an  ii^nnction,  it  is  not  error  to  enter  up 
judgment  against  the  principal  and  his  sureties  in  the  injunction  bond. 
Western  v.  Woods,  1  Tex.  1.  On  dissolution,  judgment  may  be  rendered 
on  the  bond,  and  execution  issue  thereon  as  of  course.  Where  the  peti- 
tion is  continued  for  trial,  a  refunding  bond  may  be  required,  as  a  con- 
dition of  issuing  execution,  but  where  the  injunction  is  dismissed  for 
want  of  equity  in  the  bill,  the  suit  is  thereby  determined,  and  there  need 
be  no  continuance  nor  refunding  bond.  Pryor  v,  Emerson,  22  Tex.  162. 
In  this  case  the  motion  to  dissoWe  was  sustained,  and  judgment  and  ex- 
ecution ordered  on  the  bond,  disposing  of  the  whole  subject-matter,  and 
no  motion  was  made  to  continue  for  trial  Held,  that  the  judgment, 
though  not  in  form,  was  yet  in  8ubstance./Sna2,  within  the  meaning  of  the 
above-mentioned  rule.    lb. 
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jonctioQ  has  been  granted  without  requiring  any  bond,  and 
the  bill  has  been  prosecated  in  good  faith,  damages  will  not 
be  awarded  on  dissolving  it.'  So  where  an  injunction  was 
rightfally  awarded,  but  afterwards  properly  dissolved  upon 
matters  done  or  arising  afterwards.*  So  an  injunction  was 
obtained  by  a  surety  in  a  bond,  restraining  a  levy  on  his 
property,  until  land  of  the  principal  had  been  first  levied 
on.  Held,  the  plaintiffs  judgment  having  been  satisfied 
from  the  estate  of  the  principal,  the  plaintiff  was  entitled  to 
DO  damages,  on  the  injunction's  being  dissolved.^ 

§  176.  The  damages  of  six  per  cent.,  authorized  to  be  im- 
posed in  Alabama,  where  an  injunction  is  obtained  for  delay, 
cannot  be  allowed,  unless  the  facts  stated  in  the  bill  are  shown 
to  be  untrue  or  evasive,  nor  where  the  bill  is  dismissed  for 
want  of  equity/ 

§  176.  Where  an  injunction  is  dissolved  upon  the  matter 
of  the  bill  only,  it  is  a  final  decision  that  the  plaintiff  was 
not  entitled  to  the  injunction ;  and  the  defendant  may  proceed 
at  once  to  ascertain  his  damages  under  the  rules  of  court. 
But  where  the  injunction  is  dissolved  upon  bill  and  answer, 
the  final  decision  is  not  deemed  to  be  made  until  the  final 
hearing  of  the  cause.'(a)  The  general  rule,  however,  seems  to 

'  Lexington,  &o.  o.  Applegate,  S  *  Crawford  v«  Bank,  &c.,  5  Ala. 

Dana,  289.  55. 

*  Tkjlor  o.  Bash,  5  Monr.  84.  '  Dankin  o.  Lawrenoo,  1  Barb. 

•  KUpatrick  v.  TnnstaU,  5  J.  J.  447. 
llanli.80. 

(a)  In  Alabama,  where  a  cause  for  injunction  against  a  judgment  is 
sabmitted  on  bill  and  answer,  and  the  defendant  denies  the  equity  of 
the  bill,  and  alleges  that  it  was  filed  for  delay ;  six  per  cent,  damages 
may  be  allowed  on  the  judgment.  Weissinger  v,  Johnson,  13  Ala. 
93.  In  Kentucky,  ten  per  cent  damages  were  held  to  have  been  pro- 
perly awarded  on  dissolving  an  injunction,  obtained  on  filing  a  bill  of 
review  against  enforcing  a  decree,  where  the  decree  had  been  replevied. 
Williamson  v.  Williamson,  6  B.  Mon.  307.  Where  an  injunction  was 
granted,  in  Arkansas,  under  the  territorial  laws,  and  the  injunction  was 
dissolved  and  damages  assessed  after  the  State  laws  went  into  force,  it 
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be  that  the  court,  upon  dissolviDg  an  injanction,  mast  fix  the 
atnoant  of  damages.^  In  a  late  case  it  is  held,  that  no  dam- 
ages can  be  recovered  by  a  party,  against  whom  an  injanc- 
tion has  been  granted,  unless  either  an  order  was  passed  for 
that  purpose  in  connection  with  the  injunction,  or  a  bond 
taken  for  the  damages.  But,  in  case  of  such  order  or  bond, 
the  court,  independently  of  statute  or  the  chancery  rules  of 
the  State,  may,  upon  dissolution  of  the  injunction,  ascertain 
through  a  master  or  otherwise  the  amount  of  damages,  and 
decree  that  they  be  paid.  The  bond  can  only  be  enforced  at 
law.  But  the  damages  cannot  exceed  the  penalty  of  the 
bond.* 

§  176  a.  With  regard  to  the  measure  of  damages  in  various 
cases,  it  is  held  that,  in  dissolving  an  injanction  upon  a 
judgment,  damages  should  be  awarded  only  on  so  much  of 
the  judgment  as  the  plaintiff  has  a  right  to  collect.' 

§  177.  Where  an  injunction  has  been  sued  out  on  grave 
charges  of  fraud  and  simulation,  and  the  plaintiff  offers  no 

*  Dawson  v.  Stratton,  2  J.  J.  Marah.  ■  Sturgis  v.  Knapp,  33  Verm.  486. 

651;    Cook  v.    Edmonson,  3  J.   J.  '  Ward  v.  Davidson,  2  J.  J.  .Marsh. 

Marsh.  423 ;  Wilson  v,  Bft'CaUongh,  443 ;  Southerland  v.  Crawford,  2  J.  J. 

5  J.  J.  Marsh.  363 ;  Griffin  v.  Pickett,  Marsh.  369. 

6  J.  J.  Marsh.  388. 

was  held,  that  the  conrt  had  no  power  to  assess  greater  damages  than 
were  authorized  by  the  State  laws.  Miller  v,  Hemphill,  4  Eng.  488.  In 
Mississippi,  where  the  court  is  of  opinion  that  an  injunction  was  sued 
out  for  delay,  damages  may  be  awarded  on  its  dissolution,  but  not  other- 
wise. Tyler  v.  McCardle,  9  S.  &  M.  230.  In  Missouri,  by  statute  (Sess. 
Acts,  1849,  p.  85,  {  12),  upon  the  dissolution  of  an  injunction,  damages 
shall  be  assessed  by  the  court  or  jury;  but,  if  money  shall  have  been 
enjoined,  the  damages  shall  not  exceed  ten  per  cent,  on  the  amount 
released,  exclusive  of  legal  interest  and  costs.  This  restriction  does  not 
apply  to  the  case  where  the  sale  of  trust  property  has  been  en- 
joined. City,  &c.  V.  Alexander,  23  Mis.  483.  In  Texas,  upon  dissolu. 
tion  of  an  injunction,  the  defendant  is  not  entitled  to  either  special  or 
vindictive  damages,  unless  upon  evidence  showing  him  entitled  thereto. 
Jordan  v.  David,  20  Tex.  712. 
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evidence  whatever  to  sustain  them;  the  maximum  of  dam- 
ages allowed  by  law  should  be  awarded.^ 

§  178.  Taxable  costs  and  reasonable  counsel  fees,  on  the 
application  to  dissolve  the  injunction,  are  properly  allowed 
as  damages.*  And  the  fee  of  counsel  need  not  have  been 
actually  paid.'  So  counsel  fees,  for  defending  the  suit,  and 
moving  to  dissolve  the  injunction,  may,  under  the  New  York 
Code,  be  included  in  the  damages  allowed  by  a  referee  to 
the  party  enjoined.*    (See  Chap.  II.,  §  64.) 

§  179.  In  Louisiana,  the  judge  may  allow  damages  to  the 
amount  of  twenty  per  cent,  on  the  judgment  enjoined,  with- 
out proof.*  But  when  counsel  fees  are  proved  and  allowed, 
exceeding  twenty  per  cent.,  the  judge  cannot,  in  addition  to 
such  allowance,  award  twenty  per  cent,  as  damages.  And 
counsel  fees  will  not  be  allowed  as  special  damages,  where 
an  injanction  is  maintained  against  a  seizure  of  property, 
and  the  case  is  not  a  proper  one  for  vindictive  damages/(a) 

§  180.  Where  an  injunction  to  restrain  a  sale  of  lots 
advertised  for  sale  was  dissolved,  and  the  complainant's  bill 
dismissed,  the  answer  of  the  defendant  showing  that  he 
would  be  obliged  to  advertise  the  lots  again,  and  incur  the 
additional  expense ;  it  was  held,  that  a  decree  to  the  defend- 
ant of  the  cost  of  advertising  them  was  proper.^ 

§  181.  Upon  a  reference  to  a  master,  to  ascertain  the 
damages  which  the  defendants  had  sustained,  by  reason  of 
an  injunction  restraining  them  from  selling  mortgaged  pre- 

■  Onlliber  o.  Jonblano,  12  La.  An.        *  Coates  v.  Coates,  1  Dner,  664. 
237.  '  Williams  v.  Close,  14  La.  Ad. 

<  Edwards  v.  Bodine,  11   Paige,  737. 
223.     Bat  see  Stnrgis  v.  Xnapp,  33        '  Neveu  v.  Voorhies,  14  La.  An. 

Verm.  486.  738. 

*  McRae  v.  Brown,  12  La.  An.  181.        ^  Edwards  v.  Pope,  3  Soam.  466. 

(a)  The platrUiff  in  an  injunction  salt  cannot  claim  from  the  defendant 
the  amount  of  fees  paid  his  counsel.    Dyke  v»  Dyer,  14  La.  An.  701. 
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mises,  ander  a  decree  of  foreclosure,  in  another  suit,  after 
the  premises  had  been  advertised  for  sale  under  such  decree; 
held,  the  master's  fees  for  services  which  had  been  performed 
a  second  time,  after  the  dissolution  of  the  injunction,  and  the 
expense  of  re-advertising  the  sale,  were  properly  allowed.* 

§  182.  After  the  dissolution  of  an  injunction  in  restraint 
of  a  suit  at  law,  the  plainti£f  in  the  suit  obtained  a  verdict, 
and  thereupon  moved  for  payment  of  his  costs  in  the  suit, 
which  were  occasioned  by  the  injunction,  out  of  the  deposit 
made  by  the  plaintiff  on  obtaining  the  injunction.  Held, 
that  the  right  to  the  deposit  must  abide  the  event  of  the 
cause.* 

§  188.  Where  the  complainant's  property  is  taken  and 
sold  to  satisfy  an  execution  against  another  person,  he  cannot 
on  that  ground  have  relief  in  equity;  and  (in  Kentucky)  ten 
per  cent,  damages  should  be  given,  on  dissolving  an  injunc- 
tion obtained  by  the  complainant  to  stay  proceedings  on  a 
sale  bond  in  such  a  case.^ 

§  184.  It  is  proper,  in  dismissing  a  bill,  not  to  award 
damages  on  a  judgment  at  law,  when  the  order  enjoining  the 
judgment  was  signed  by  only  two  justices,  the  act  then  in 
force  requiring  the  concurrence  of  three  justices.^ 

§  185.  In  Kentucky,  ten  per  cent,  damages  should  not  be 
decreed,  on  dissolving  an  injunction  to  restrain  a  proceeding 
under  a  deed  of  trust  from  the  plaintiff  to  secure  a  debt  due 
the  cestui  que  trust} 

§  186.  On  dissolving  an  injunction,  damages  should  be 
given  only  where  the  defendant  to  the  judgment  enjoined  is 
the  complainant.' 

1  BdwaidB  V.  Bodine,  II  Paige,  «  Wilkins  o.  Owings,  5  Litt.  239. 

223.  *  Johnson  v.  BUokfoid,  6  Litt.  187. 

'  Leggett  V.  DubolB,  I  Paige,  574.  *  Thomas  v.  Brashear,  4  Monr.  65. 
*  Fawoet  v.  Pendleton,  6  Litt.  136. 
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§  187.  No  damages  should  be  decreed  on  dissolving  injanc- 
tions  of  decrees  in  chancery.^ 

§  188.  Where  a  final  decree  awarding  a  perpetual  injunc- 
tion against  a  judgment  at  law  is  reversed  in  the  appellate 
court,  the  damages  are  recoverable,  though  no  injunction 
bond  has  been  entered  into,  and  no  original  injunction,  at 
the  commencement  of  the  cause,  has  ever  issued.' 

§189.  The  court  above  will  not,  in  general,  revise  the 
judgment  of  the  court  below  in  giving  or  refusing  damages 
CD  the  dissolution  of  an  injunction,  unless  for  manifest  error 
or  mistake  of  law.' 

§  190.  When  an  injunction  restrains  proceedings  by  a 
judgment  debtor  against  certain  property  claimed  by  a  third 
party,  without  interfering  with  the  creditor's  remedy  against 
other  property  or  the  person  of  the  debtor,  who  is  not  made 
a  party  to  the  bill,  and  the  injunction  is  subsequently  dis- 
solved, and  the  bill  dismissed ;  the  court  will  not  decree,  on 
motion,  against  such  third  party,  for  the  amount  of  the  judg- 
ment.^ 

§  191.  A.  bought  land  of  B.,  but,  finding  after  he  had  made 
one  payment  that  there  were  other  claims  to  the  land,  refused 
to  pay  the  balance,  and  obtained  a  judgment  at  law,  and 
brought  his  bill  to  cause  the  right  to  be  determined.  On 
the  injunction  being  dissolved,  A.  was  decreed  to  pay  damages, 
but,  on  appeal,  the  decree  was  reversed,  with  costs.' 

§  192.  It  is  erroneous  to  dissolve  an  injunction  twice,  and 
give  two  distinct  and  separate  decrees  for  damages,  when 
there  was  but  one  order  for  an  injunction  in  the  case,^ 

§  193.  On  dissolution  of  an  injunction  to  a  judgment  in 

*  Martin  v.  Wade,  5  Monr.  77 ;  *  Portsmouth,  &o.  v,  Bjrington,  13^ 
Head  o.  Peny,  1  Monr.  263.  Ohio,  114. 

*  Davia  o.  Ballard,  7  Monr.  603.  *  Massie  v,  Sebastian,  4  Bibb,  433. 

*  Boss  V.  lister,  14  Tex.  469.  *  Uallroy  v.  Same,  4  Dana,  289. 
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detinae,  for  a  slave,  damages  should  be  decreed  only  od  the 
costs  of  the  action  and  on  the  damages  for  detention,  but 
not  on  the  value  of  the  slave.'  When  a  bill  asks  for  an  in- 
junction against  part  of  a  judgment  only,  it  is  erroneous  to 
decree  damages  on  dissolving  the  injunction  on  the  whole 
amount.'  On  dissolving  an  injunction  against  a  judgment 
at  law,  damages  should  be  given  on  the  amount  of  the  judg- 
ment alone.* 

§  194.  Where  an  injunction  of  the  enforcement  of  a  re- 
plevin bond  is  dissolved  on  bill  and  answer,  the  complainant 
(in  Kentucky)  should  be  decreed  to  pay  ten  per  cent,  damages 
on  the  amount  enjoined.* 

§  195.  The  statute,  directing  damages  to  be  given  on  de- 
creeing the  dissolution  of  an  injunction  against  a  judgment, 
applies  to  the  case  of  a  replevin  bond,  given  on  satisfaction 
of  a  decree  for  money,  which  is  enjoined.* 

§  196.  Where,  after  the  granting  of  an  injunction,  the 
parties  agree,  that,  after  testimony  has  been  taken,  a  pro 
forma  decree  shall  be  made  by  the  Chancellor,  for  the  purpose 
of  an  appeal  and  a  speedy  decision  ;  upon  dissolution  of  the 
injunction,  the  defendant  may  recover  damages  as  well  for 
the  time  subsequent  as  prior  to  such  agreement.^ 

§  196  a,  A.  and  B.,  as  trustees  of  the  bondholders  of  a  rail- 
road, leased  it  to  a  railroad  company.  The  orators,  owning 
one-quarter  of  the  bond,  brought  a  bill,  for  themselves  and 
all  other  bondholders  who  should  choose  to  come  in  and  pro- 
secute, against  A.  and  B.  and  the  lessees,  to  set  aside  the  lease. 
An  injunction  was  granted  against  the  use  and  occupation  of 
the  road  by  the  defendants,  the  orators  giving  a  bond  for 
damages.    The  bill  being  dismissed,  held,  the  relation  of  the 

'  Elliott  V,  Erimbongh,  6  J.  J.  *  Tantla  v.  Ljon,  3  J.  J.  H&reh. 

Marsh.  634.  152. 

'  Mitoherson  v,   Dozier,  7  J.  J.  '  Mcllvoj  v.  Mcnvoy,  4    Dana, 

Marsh.  53.  289. 

>  Patterson  v.  Hobbs,  1  Litt.  275.  *  Stnrgis  v.  Enapp,  33  Verm.  486. 
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trustees  and  the  orators  was  such  as  to  excuse  the  lessees 
from  paying  rent  to  the  trustees  pending  the  injunction,  and 
therefore  the  trustees  were  entitled,  as  damages,  to  that  pro- 
portion of  the  rent,  pending  the  injunction,  which  belonged 
to  the  bondholders,  not  parties.' 

§  197.  In  case  of  an  injunction  against  bondholders  of  a 
railroad,  to  restrain  the  use  of  the  road,  upon  dismissal  of 
the  bill,  the  defendants  may  have  damages,  a  bond  having 
been  given,  although  at  the  time  of  the  injunction  a  receiver 
was  appointed  and  took  possession  of  the  road ;  deductingj 
however,  the  net  receipts  of  the  receiver.* 

■  Stnrgia  p.  Knapp,  33  Verm.  486.        *  lb. 
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CHAPTER  IV. 


VIOLATION  OF  INJUNCTIONS. 


I.  Conformitj  of  the  injtinotion 
and  the  biU. 

3.  When  an  injunction  takes  eflidot. 

4.  Adyioe  of  oounael. 

5.  Parties  bound. 

7.  Officers. 

8.  Joint  parties. 

10.  Plaintiff  most  show  an  inte- 
reBt. 

II.  Penaltj  for  violation. 


17.    Attachment— conne  of  pro- 
ceeding. 

21.  Commitment. 

21  a.  Restoration  of  propertj. 

22.  Writ  of  assistance. 

23.  Abatement. 

24.  Motion  for  dissolation. 

25.  Waiver. 

26.  What  constitutes  a  ridlatioa 
— ^notice. 


§  1.  The  vtolaitorij  as  well  as  dissolution,  of  injanctions 
gives  rise  to  numerous  and  important  questiona 

§  2.  It  is  sometimes  held,  that  a  defendant  is  not  enjoined 
by  so  much  of  an  injunction  as  goes  beyond  the  prayer  of 
the  bill.*  But  it  is  also  held,  that,  while  an  injunction  is  in 
force,  it  must  be  obeyed,  though  broader  than  is  authorized 
by  the  bill.  That  the  remedy  of  the  defendant  is  to  apply 
for  a  modification  of  the  injunction.*  On  the  other  hand,  the 
defendant  should  not  be  referred  to  the  bill  to  learn  the 
matter  enjoined.  But,  if  he  has  knowledge  of  the  matter 
dehors  the  injunction,  an  infringement  will  not  be  ezcased| 
because  he  is  so  referred.' 


§  8.  If  the  defendant  be  informed  of  the  issuance  of  an 
injunction,  he  will  be  bound  thereby,  as  if  it  had  been  ac- 
tually served,  and  will  be  committed  for  the  breach  of  it    So, 

*  Freeman  v.  Doming,  4  Edw.  Ch.  '  Bjam  v.  Stevens,  4  Edw.  Oh. 
598.  119. 

*  Richards  o.  West,  2  Green  Ch. 
45tf. 
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also,  if  he  is  informed  that  an  injunction  has  been  granted, 
and  its  issne  has  not  been  unnecessarily  delayed.^  A  party 
is  in  contempt  of  oourt,  who  knows  that  an  injunction  has 
issued,  or  is  about  to  issue,  against  him,  and  yet  commits  the 
act  prohibited,  before  the  injunction  can  be  formally  issued 
and  served  upon  him.* 

§  4.  So  far  as  the  rights  of  the  plaintiff  are  affected  by  the 
breach  of  an  injunction,  it  is  no  defence  to  the  party  violating 
the  injunction  that  he  acted  with  the  advice  of  counsel, 
though,  if  he  has  acted  in  good  faith,  he  may  be  protected 
from  punishment  as  for  a  criminal  contempt.' 

§  5.  Defendants  duly  served  with  an  injunction  are  per- 
sonally responsible  for  a  violation  of  it,  in  whatever  capacity 
they  acted,  and  from  whatever  motives.* 

§  6.  Pragmatic  trespasaera^  pending  an  injunction,  may  be 
compelled  to  remove  all  erections  made  by  them  in  breach 
of  the  injunction  at  their  own  cost.* 

§  7.  Property  attached  cannot  be  sold  by  the  ofiScer,  if  an 
injunction  not  to  sell  has  been  issued ;  and,  if  sold,  the  at- 
taching plaintiff  is  liable.  So  an  injunction  upon  a  creditor 
is  violated  by  a  sale  by  the  officer,  in  his  presence,  without 
objection,  the  officer  being  so  far  his  agent.' 

I  8.  An  injunction  against  several  defendants  is  binding 
upon  so  many  as  have  actual  notice  of  it,  though  neither  the 
injunction  nor  subpoena  has  been  served  upon  them.^ 

§  9.  An  injunction,  issued  in  a  suit  by  one  partner,  pro- 

>  Foster  v.  Farosworih,  I  Swan.  1.        *  Qnaokeobnsh  v.  Van  Riper,  2 

'  Bndicott  v.  Hathis,   1  Stockt.    Green  Ch.  350. 
110 ;    Waffle    o.  Vanderheyden,  8      '  ^  Mnrdook's  Case,  2  Bland,  461. 
Paige,  45.  "  Blood  v.  Martin,  21  Geo.  127. 

•  Hawlej  V.  Bennett,  4  Paige,  163.        '  Waffle  v.  Vanderhejrden,  8  Paige, 

45. 
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hibitihg  the  other  from  meddling  with  the  partnership  pro- 
perty, will  not  prevent  creditors  of  the  firm  from  proceeding 
at  law  to  recover  their  debts:  nor  any  member  of  the  firm 
from  confessing  a  judgment  to  such  creditors,  so  as  to  give 
them  preference  in  payment.' 

§  10»  On  application  to  the  court,  in  the  nature  of  a*civil 
remedy,  to  puuish  for  breach  of  an  injunction,  the  plaintiff 
must  show  that  h^  has  an  interest  in  the  subject-matter  or  a 
right  to  prosecute  for  the  breach,  except  in  the  case  of  infants, 
lunatics,  &c.,  who  are  incapable  of  protecting  their  own 
rights.' 

§  11..  If  parties  violate  an  injunction,  an  attachment  will 
issue  against  them  for  contempt.^ 

§  12.  Slight  evidence  will  justify  a  judgment  nm,  to  show 
cause  why  a  party  should  not  be  fined,  &c.,  for  violating  an 
injunction.* 

§  18.  It  was  held,  that  the  value  of  property,  sold  in  vio- 
lation of  an  injunction,  should  be  paid  by  the  party  sell- 
ing to  the  receiver,  the  court  having  assessed  it  as  a  fine  for 
contempt.' 

§  14.  But  where  a  railroad  had  been  enjoined  from  giving 
certain  undue  preference  in  carriage  to  a  particular  line  of 
transportation,  the  court  refused  to  grant  an  attachment 
against  the  company  for  disobedience  of  the  order,  their  affi- 
davit showing  bond  fide  endeavor  to  comply  with  it.*  And 
while  an  injunction,  though  improperly  issued,  must  be  re- 
spected so  long  as  it  remains  in  force ;  after  dissolution,  a 
motion  for  an  attachment,  for  U  violation  of  the  injunction 

I  M*Credi6  V.  SeDior,  4  Paige,  378.        '  lb. 

'  Hawlej  V,  Bennett,  4  Paige,  163.        '  Ransome  v.  Eastern,  40.  B.  N.  S. 

s  Newark  v.  Elmer,  1  Stookt.  754.  135. 

«  Blood  V.  Martin,  21  Geo.  127. 
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while  in  force,  canDot  be  snstaiaed.'  So,  wliere  a  case  has 
been  removed  from  a  State  Court  to  the  Circuit  Court  of  the 
United  States,  under  §  12  of  the  Judiciary  act  (1789),  it  stands 
as  if  originally  brought  in  the  Circuit  Court;  and  therefore 
an  injunction,  allowed  by  the  State  Court,  falls  by  tUe  remo- 
val, so  that  the  Circuit  Court  has  no  power  to  grant  an  at- 
tachment against  the  defendant,  for  a  violation  of  the  injunc- 
tion before  the  case  was  removed.  But  a  motion  for  an  in- 
junction on  the  face  of  the  bill  may  be  heard  in  the  Circuit 
Court,  as  if  it  had  been  originally  filed  there.* 

§  16.  If  the  damages,  caused  by  a  constructive  infringement 
of  an  injunction,  cannot  be  calculated,  an  attachment  will  be 
refused,  and  the  damages  will  be  left  to  be  embraced  in  the 
decree.* 

§  16.  Where,  on  a  motion  for  attachment  for  alleged  viola- 
tion of  an  injunction,  it  appeared  that  there  had  been  no  viola- 
tion ;  and  further,  that  the  plaintiff  had  induced  the  defendant 
to  do  the  acts  which  constituted  the  alleged  violation;  held, 
the  plaintiff  must  pay  the  costs  of  the  motion.* 

§  17.  A  motion  for  an  attachment,  for  contempt  of  court 
in  not  obeying  an  injunction,  should  state,  in  the  proofs  on 
which  the  application  is  founded,  the  specific  acts  of  omission 
or  commission  which  constitute  the  alleged  contempt.' 

§  18.  Where  the  defendant  in  this  proceeding  was  or- 
dered to  answer  certain  interrogatories;  held,  the  interroga- 
tories must  be  limited  to  the  particular  offences  specifically 
alleged  in  such  proo&,  and  he  could  not  be  required  to  an* 
swer  as  to  particulars  charged  on  information  and  belief, 
and  not  on  direct  evidence.^   ' 

1  Moat  V.  Halbeio,  2  Bdw.  Ch.  188.        *  Sparkman  v.  Higglns,  2  Blatoh. 
'  HoLeod  V.  Donoan,  6  McL.  342.      29. 

'  Bjam  V.  BteveiiB,  4  Bdw.  Ch.  ^  Parkhont  v.  Kinsman,  2  Blatoh. 
11».  78. 

•  lb. 
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§  19.  Where  interrogatories,  unautliorized  in  law  and  bad 
in  substance,  were  demurred  to;  held,  the  defendant  was 
entitled  to  costs  on  the  demurrer;  but,  the  defendant  having 
answered  other  interrogatories,  taking  issue  upon  them,  that 
the  enforcement  of  the  costs  should  be  stayed  until  the  issues 
were  disposed  of.* 

§  20.  The  proper  mode  of  proof  on  such  issues  is  by  testi- 
mony taken  orally  before  a  Master.* 

§  21.  A  party  who,  after  notice  of  a  writ  of  injunction 
awarded  against  him,  is  guilty  of  a  breach  of  it,  may  be 
committed  without  production  of  such  writ.* 

§  21  a.  The  defendants  having  taken  out  execution  in 
breach  of  an  injunction,  and  some  of  the  baililBFs,  who  served 
the  execution,  having  found  out  a  place  in  a  wall  in  the 
plaintiff's  house,  that  was  made  up  again  with  bricks, 
wherein  was  hid  1507.,  and  having  taken  away  the  money, 
and  done  great  spoil  to  the  plaintiff's  goods,  an  order  was 
made  and  affirmed,  that  the  defendants  should  make  good 
this  money  to  the  plaintiff,  and  should  satisfy  all  other  dam- 
age which  the  plaintiff  would  swear  he  had  sustained.  The 
Lord  Keeper  "thought  it  an  idle  practice  in  the  court  to  put 
a  thief  to  his  oath  to  accuse  himself,  for  he  that  has  stolen 
will  not  stick  to  forswear  it;  and  therefore  in  odium  spolta- 
torts  the  oath  of  the  party  injured  should  be  a  good  charge 
upon  him  that  has  done  the  wrong."* 

§  21  6.  An  act  done  by  a  party,  in  violation  of  an  injunc- 
tion issued  against  him,  will  be  deemed  ineffectual,  as  to  the 
purpose  intended  by  him ;  therefore,  if  he  take  possession 
of  premises  under  a  writ  of  possession,  which  he  had  been 
enjoined  from  procuring,  his  possession  is  unlawful;  and  the 
party  injured  will  be  relieved  as  well  by  a  writ  of  forcible 

1  Parkhnnt  v.  Kinsman,  2  Blatch.        *  McNeil  v,  Oarrett,  1  Or.  &  Ph.  98. 
78.  *  Chlldrens  v,  Saxbj,  1  Vem.  206. 

*  lb. 
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entry  and  detainer  at  law,  as  in  chancery.*  So  where,  after 
an  injunction  against  proceedings  under  an  execution,  the 
officer  sells  property  levied  upon  before  the  injunction,  he 
becomes  a  trespasser  ab  initio.^ 

§  22.  In  case  of  disobedience  of  an  order  to  deliver  pos- 
session, under  a  decree  of  sale,  containing  no  direction  of 
that  kind,  an  injunction  issues,  and,  on  proof  of  a  refusal  to 
comply  with  the  injunction,  a  writ  of  assistance  issues  to  the 
sherilSr,  of  course.  Where  the  order  to  deliver  possession  is 
made  part  of  the  decree  of  sale,  the  proper  remedy,  in  case 
of  disobedience,  is  a  writ  of  execution  of  the  decree.' 

§  23.  Where  a  dam  had  been  erected  upon  a  stream,  in 
violation  of  an  injunction  issued  in  a  cause  then  pending, 
the  court,  on  motion,  ordered  the  dam  to  be  removed.* 

§  24.  While  a  party  is  in  contempt  for  disobedience  to  an 
injunction,  he  cannot  properly  have  a  hearing  on  a  motion 
for  its  dissolution.  Otherwise,  where  the  nature  and  extent 
of  the  punishment  to  be  inflicted  for  such  contempt  depend 
on  the  question  whether  the  injunction  shall  be  continued 
or  not* 

§  26.  The  benefit  of  an  injunction  is  not  waived  by  de- 
laying for  three  years  to  proceed  for  a  violation  of  it.* 

§  26  a.  We  now  proceed  to  illustrate  more  particularly 
by  examples,  what  does  or  does  not  constitute  a  violation  of  ' 
an  injunction. 

§  26.  Notice  of  trial  is  a  breach  of  injunction  to  stay  pro- 
ceedings in  an  action  at  law.^ 

§  27.  An  injunction,  restraining  a  party  from  navigating 

1  Fowler  v.  Farnsworth,  1  Swan,  1.  ^  WiUiamson  v,  Carnan,  1  GiU  & 

'  Turner  v.  Gatewood,  8  B.  Hon.  J.  184. 

613.  «  Dale  v.  Roaevelt,  1  Paige,  35. 

'  Kershaw  v.  Thompson,  4  John.  '  Clark  v.  Wood,  2  Hal  at.  Ch.  458. 

Ch.  609.  See  Jamison  v,  Knotts,  12  Rich.  190. 

*  Hammond  v.  FuUer,  1  Paige,  197. 
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the  Bay  of  New  York,  applies  to  the  waters  between  Staten 
Island  and  Whitehall  Landing  in  New  York  city.^  And  where 
an  injunction  was  granted,  restraining  a  party  from  running 
a  steamboat  between  two  points  (New  York  and  Elizabeth- 
town),  and  the  defendant  proceeded  to  carry  passengers  a  por- 
tion of  the  distance,  when  they  were  transferred  to  a  boat 
belonging  to  another  person,  in  which  they  completed  the 
passage ;  and  he  also  carried  passengers  from  one  terminus  of 
the  route  to  a  point  out  of  the  direct  course,  and,  after  a  stop 
of  a  few  minutes,  proceeded  to  the  end  of  the  route:  held, 
either  coarse  of  proceeding  was  a  violation  of  the  injunction.' 

§  28.  Where  an  injunction  was  imposed  in  general  terms, 
without  any  reference  to  previous  judicial  proceedings,  from 
which  the  defendant  claimed  to  derive  his  authority;  held, 
the  act  enjoined  was  prohibited  while  the  injunction  remained 
undissolved,  although  a  new  authority  was  obtained  by  the 
defendant  from  a  similar  source.' 

§  29.  Where  a  defendant  was  enjoined  against  "selling, 
pledging,  or  disposing  of"  any  goods  belonging  to  the  plain- 
tiff, a  mere  offer  by  him  to  sell  some  of  the  plaintiff's  goods 
was  held  to  be  a  violation,  sufficient  to  authorize  the  appoint- 
ment of  a  receiver,  though  not  for  an  attachment.* 

§  30.  Upon  a  bill  filed  in  the  (Maryland)  High  Court  of 
Chancery,  an  injunction  was  granted,  restraining  the  defend- 
ant, A.,  from  giving,  and  the  defendants,  B.  and  wife,  from  re- 
ceiving from  A.,  a  preference  over  his  other  creditors.  Held, 
that  proceedings  subsequently  instituted  by  B.  and  wife  in  the 
County  Court  as  a  court  of  equity,  and  a  decree  thereby  ob- 
tained, giving  them  such  preference,  were  violations  of  the 
injunction,  and  that  the  former  court  had  a  right  to  prohibit, 
by  injunction,  the  execution  of  such  decree,  and  to  treat  it, 
with  the  proceedings  by  which  it  was  obtained,  as  a  nullity.' 

>  Vandeibilt,  4  John.  Ch.  57.  •  Tyler  r.  Pope,  4  Edw.  Ch.  430. 

>  Ogden  V.  Gibbons,  4  John.  Ch.        *  Winn  v.  Albert,  2  Md.  Ch.  Deois. 
174.  42. 

*  Williamson  v,  Caman,  1  GiU  & 
J.  184. 
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§  81.  An  injunction  prohibited  an  assignee  for  the  benefit 
of  creditors  from  "intermeddlifig  with,  receiving,  or  collect- 
ing" any  of  the  assignor's  property.  Held,  the  bringing  of 
an  action  of  trespass  against  a  sheriff,  who  assumed  to  take 
such  property  out  of  the  possession  of  the  assignee,  would 
not  be  a  violation  of  the  injunction,  and  therefore  the  failure 
to  bring  it  was  not  excused  by  the  injunction,  under  the 
statute  of  limitations.^ 

§  82.  We  have  already  seen  (Sec.  8),  that  an  injunction  may 
take  effect  without  any  technical  formality,  where  the  party 
has  notice.  In  connection  with  the  point  now  under  conside* 
ration,  what  constitutes  a  breach  of  an  injunction,  it  may  be 
here  added,  that  a  person  is  held  not  bound  to  obey  an  injunc- 
tion, until  after  due  service  thereof  on  him.  And  that  verbal 
notice  that  an  order  has  been  made  is  not  sufl[icient.'(a) 

§  82  a.  Want  of  notice  must  be  distinctly  alleged  in  the 
answer.  Thus,  where  the  petition  prays  for  an  injunction  to 
restrain  the  defendant  from  paying  over  money  held  by  him 
as  trustee,  and  also  for  a  decree  that  it  be  paid  to  the  plain- 
tiff; it  is  not  sufficient  to  allege  in  the  answer  that  the  money 
had  been  paid  to  the  cestui  que  trust,  but  it  must  be  stated 
that  it  was  so  paid  before  notice  of  the  injunction.' 

§  88.  A  defendant  and  his  clerk  in  court  wilt  not  be  com- 
mitted for  breach  of  an  injunction,  notice  of  which  was  given 
to  the  clerk.  He  is  not  an  agent  for  this  purpose.^  But 
where  notice  of  the  order  for  an  injunction  against  waste  was 

1  McQueen  v.  Babcook,  41  Barb.        *  HoUis  v.  Border,  10  Tez.  360. 
337.  *  Gk>osemaii    v.   Dann,  10   Sim. 

<  Blliott  V.  Osborne,  1  Cal.  396.        518. 

(a)  In  reference  to  notice  to  the  plaintiff;  violation  of  an  original  in- 
janction  granted  ex  parte^  modified  on  motion  of  the  defendant,  without 
notice  to  the  plaintiff,  on  bond  by  the  defendant,  is  no  contempt,  as  the 
jndge  had  a  right  to  modify  the  order  by  {  334  of  the  (Califomia)  Prac- 
tice act  If  he  erred  in  so  doing,  the  remedy  of  the  plaintiff  is  by  appeal ; 
he  cannot  have  a  mandamas  to  compel  an  attachment  for  contempt. 
Fremont  v.  Merced  Mining  Co.,  9  Gal.  18. 
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personally  served  on  the  defendant  the  morning  ader  it  was 
obtained,  and  it  was  fully  explained  to  him,  and  he  was  in- 
solvent, he  was  committed  for  proceeding  with  the  waste. 
The  Lord  Chancellor  remarked,  that  if  the  party  is  in  court 
at  the  time  that  the  injunction  is  granted,  that  is  enough;  or 
even  if  he  is  on  the  outside  of  the  court,  and  informed  by 
one  on  the  inside.^ 

§  84.  Where  a  husband  had  been  enjoined  from  annoying 
his  wife,  it  was  held  that  sending  her  a  letter,  at  the  sugges- 
tion of  her  next  friend,  which  was  delivered  to  him  unsealed, 
informing  her  of  the  transmission  of  certain  articles  for  her 
use,  was  not  a  breach  of  the  injunction,  though  it  contained 
animadversions  upon  her  conduct*  And  the  mere  expression 
of  a  wish  to  the  wife,  to  have  his  children  back,  was  held  not 
to  be  claiming  them,  within  the  terms  of  the  injunction,  pro- 
hibiting him  from  making  such  claim.* 

§  S5.  Where  an  injunction  had  been  granted,  enjoining  the 
defendant  from  interfering  with  or  incumbering  certain  lands 
and  premises,  and  the  defendant,  at  and  previous  to  the  grant- 
ing of  the  injunction,  being  in  possession  of  and  claiming 
title  to  a  mill  on  the  land,  forcibly  put  out  the  agents  of  the 
complainant,  who  came  into  the  mill  after  the  injunction  had 
been  served,  and  refused  to  leave  when  requested ;  it  was  held 
to  be  no  violation  of  the  injunction,  which  was  not  intended 
to  dispossess  the  defendant.^ 

§  86.  Where  the  proprietors  of  a  canal  were  enjoined  from 
obstructing  the  use  of  the  towing  path,  which  the  public  had 
a  right  to  use  as  such ;  it  was  held,  that  obstructions  by  the 
defendants  to  the  use  of  the  path  for  other  purposes  were  not 
a  breach  of  the  injunction,  though  they  had  no  legal  right  to 
make  them.' 

§  87.  Mere  notice  to  the  sheriff  of  the  injunction  is  suffi- 

I  Vawsandan  v.  Rose,  2  Jao.  k  W.  *  Hemmingwaj  v,  Preston,  WaUc. 

264;  aoc.  1  Cal.  396.  (Mich.)  528. 

'  Loarie  o.  Lourid)  9  Paige,  234.  '  Bosley  v,  Susquehanna,  &o.,  3 

s  Ibid.  Bland,  63. 
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cient,  and  if  he  afterwards  proceeds  it  is  a  contempt.^  And 
to  a  bill,  to  enjoin  execution  creditors  from  proceeding  to  en- 
force their  executions,  the  sheriff  is  not  a  necessary  party. 
Notice  to  him  of  the  order  for  an  injunction  is  sufficient.' 
So  an  inj  unction,  restraining  the  levy  of  an  execution,  precludes 
the  creditor  from  placing  it  in  the  officer's  hands,  though  no 
sale  is  made.'  So,  after  the  first  proclamation  under  a  writ 
o{  eocigi facias^  a  common  injunction  was  issued.  The  sheriff 
applied  to  the  judgment  creditor's  solicitor  for  instructions, 
but  the  solicitor  declined  to  give  any.  The  sheriff  then  made 
three  of  the  remaining  proclamations.  Held,  the  creditor 
was  guilty  of  a  contempt,  punishable  by  costs,  though  not 
by  a  commitment.'* 

§  88.  Aflier  service  of  the  ordinary  injunction  in  a 
creditor's  suit,  the  defendant  is  not  guilty  of  contempt,  by 
proceeding  to  judgment  in  a  suit  previously  commenced.* 
So  it  is  not  a  violation  of  an  injunction,  restraining  a  party 
from  suing  the  executors,  or  other  representatives  of  the 
testator,  to  sue  the  heira'  But  a  judgment  debtor,  after  the 
issuing  of  an  injunction  in  a  creditor's  suit  upon  the  judg- 
ment, will  incur  a  contempt,  by  applying  money  previously 
earned,  or  in  his  possession  at  the  time  of  the  service  of  the 
injunction,  to  the  payment  of  other  debts,  though  small,  and 
contracted  for  family  supplies.' 

§  89.  Where  a  party,  against  whom  judgment  had  been 
rendered,  was  enjoined  against  interfering  with  or  disposing 
of  his  property  until  a  receiver  was  appointed,  and  confessed 
judgment  in  another  case  begun  after  the  first,  and  with 
intent  to  delay  the  payment  to  the  plaintiff  in  the  first  suit,  and 
made  an  assignment  to  the  receiver  appointed  in  the  second 
suit;  he  was  held  to  be  guilty  of  contempt,  and  was  fined  to 
the  amount  of  the  first  plaintiff's  costs  and  judgment.' 

>  Ednej  v.  King,  4  Ired.  Eq.  465.  *  Parker  v.  Wakeman,  10  Paige, 

*  Hezt  V.  Walker,  6  Rich.  Eq.  5.      485. 

*  Sagg  V.  Thrasher,  30  Miss.  135.        *  Dale  v.  Rosevelt,  1  Paige,  35. 

«  Woodley  v.  BodingtOD,  9  Sim.        '  Taggard  v,  Taloott,  2  £dw.  Gh. 
214.  628. 

B  Bo80  V.  QuBsman,  3  Sandf.  676. 
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CHAPTER  V. 


INJUNCTION  OP  JUBGMBNTS  AND  EXECUTIONS. 


1.  History  of  the  doctrine. 

2.  Inequitable  judgment. 

8.  Special  grounds  must  be  shown. 
6.  Ajnount  of  judgment. 

9.  Form  of  decree. 

10.  Judgment  in  another  State. 

11.  Terms. 

22.  SuooesslTe  injunotions. 
25.  Time. 

28.  Laches — neglect,  delay,  &e. 

29.  Pleadings. 

30.  Exceptions  to  the  strict  rule. 
30  a.  Surprise. 

32.  Accident,  mistake,  &o. 

33.  Frand.<> 

35.  Consideration. 
38.  Formal  errors. 

42.  Default. 

43.  Confession. 

49.  Warrant  of  attorney. 


60.  Appearance,  &o. 

52.  Compromise. 

53.  Award. 

54.  New  evidence. 
57.  In  part. 

63.  Payment. 

69.  Bankruptcy. 

70.  Set-off. 
75.  Estoppel. 
81.  Pleadings. 
86.  Parties. 

101.  Appeal. 

102.  Jury. 

103.  Jurisdiction. 

104.  Death. 
107.  Title. 

111.  Surety. 

112.  Trust. 

113.  MiscelLaneoos. 
122.  Execution. 


§  1.  Judge  Stoby  remarks:  "Injunctions  to  stay  proceed- 
ings at  law  are  sometimes  granted  to  stay  trial ;  or,  after  ver- 
dict, to  stay  judgment;  or,  after  judgment,  to  stay  execution; 
or,  if  the  execution  has  been  effected,  to  stay  the  money  in 
the  hands  of  the  sheriff;  or,  if  part  only  of  the  judgment  debt 
has  been  levied  by  9k  fieri  fadas^  to  restrain  the  suing  out  oS. 
another  fi.fa.^  or  a  co.  sa,^  according  to  the  exigency  of  the 
particular  case.  The  common  mode,  in  which  this  relief  was 
granted,  was  after  a  judgment  at  law  by  enjoining  the  plaintiff 
not  to  sue  out  execution  upon  the  judgment.  This  was  sup- 
posed to  trench  upon  the  jurisdiction  of  the  courts  of  common 
law  from  its  tendency  to  destroy  the  conclusiveness,  and  to 
make  nullities  of  their  judgments ;  since  an  execution  is  pro- 
perly said  to  he  fructus,  finis,  et  effectus  legis  ;  and,  therefore,  is 
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the  life  of  the  law.  The  exercise  of  this  jurisdiction,  however, 
can  be  distinctly  traced  back  to  the  beginning  of  the  reign 
of  Henry  the  Seventh,  and  although  it  was  constantly  strug- 
gled against,  and  even  constituted  one  of  the  articles  of  im- 
peachnaent  against  Cardinal  Wolsey  in  the  reign  of  Henry 
the  Eighth,  yet  it  was  constantly  upheld  by  the  Chancellors, 
and  was  finally  and  conclusively  established  in  the  reign  of 
King  James  in  the  manner  already  mentioned."^ 

§  1  a.  Another  late  work  gives  the  following  account  of 
the  interference  of  a  court  of  equity  with  the  judgment  only. 

%lb,  ''This  subject  was  the  cause  of  a  warm  contention 
between  Lord  EUesmere  and  Lord  Chief  Justice  Coke ;  the 
former  insisting  that  courts  of  equity  had  jurisdiction,  not 
indeed  to  overrule  the  judgments  of  courts  of  law,  but  to  pre- 
vent a  person  who  had  obtained  a  judgment  at  law,  contrary  to 
equity,  from  making  the  courts  of  law  instruments  of  injus- 
tice ;  the  latter  contending,  on  the  other  hand,  that  an  in- 
junction to  stay  proceedings  in  the  courts  of  common  law 
was  an  encroachment  upon  their  jurisdiction,  and  a  violation 
of  the  statute  law  of  the  land.  The  following  is  the  account 
given  by  Mr.  Hallam  of  the  dispute  between  Lord  EUesmere 
and  Lord  Coke.  '  It  happened,'  he  relates, '  that  an  action 
was  tried  before  Coke,  the  precise  circunlstances  of  which  do 
not  appear  wherein  the  plaintiff  lost  the  verdict  in  conse- 
quence of  one  of  his  witnesses  being  artfully  kept  away. 
He  bad  recourse  to  the  Court  of  Chancery,  filing  a  bill 
against  the  defendant  to  make  him  answer  upon  oath,  which 
he  refused  to  do,  and  was  committed  for  contempt.  Indict- 
ments were  upon  this  preferred  at  Coke's  instigation  against 
the  parties  who  had  filed  the  bill  in  chancery,  their  counsel 
and  solicitors  for  suing  in  another  court  after  judgment  ob- 
tained at  law,  which  was  alleged  to  be  contrary  to  the  statute 
of  Premunire.  But  the  grand  jury,  though  pressed,  it  is 
said,  by  one  of  the  judges,  threw  out  these  indictments.    The 

1  Btory'B  Eq.,  3d  Ed.,  Sect.  874.    See  Coit  v.  Haren,  30  Conn.  190. 
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king,  already  incensed  with  Coke,  and  stimalated  by  Bacon, 
thought  this  too  great  an  insult  upon  his  Chancellor  to  be 
passed  over.  He  first  directed  Bacon  and  others  to  search 
for  precedents  of  cases  where  relief  had  been  given  in 
chancery  after  judgment  at  law.  They  reported  that  there 
was  a  series  of  such  precedents  from  the  time  of  Henry  YIII., 
and  somewhere  the  Chancellor  had  entertained  suits  even 
after  execution.  The  Attorney-General  was  directed  to  prose- 
cute in  the  Star  Chamber  those  who  had  preferred  the  in- 
dictments, and  as  Coke  had  not  been  ostensibly  implicated  in 
the  business,  the  king  contented  himself  with  making  an 
order  in  the  Council  Book,  declaring  the  Chancellor  not  to 
have  exceeded  his  jurisdiction.' "' 

§  I  c.  In  the  present  chapter  we  propose  to  consider  in- 
junctions of  judgments  and  executions. 

%  2.  It  is  said,  in  an  old  case:  "When  a  judgment  is 
obtained  by  oppression,  wrong,  and  a  hard  conscience,  the 
Chancellor  will  frustrate  it  and  set  it  aside,  not  for  any  error 
or  defect  in  the  judgment,  but  for  the  hard  conscience  of  the 
party."*  And  the  general  rule  is  laid  down,  that  equity  will 
grant  relief  against  a  judgment,  which  is  against  conscience, 
or  the  justice  of  which  can  be  impeached  by  facts,  or  on 
grounds  of  which  the  party  could  not  avail  himself  at  law, 
or  of  which  he  was  prevented  from  availing  himself  by 
fraud,  accident,  mistake,  or  the  act  of  the  opposite  party, 
without  any  negligence  or  fraud  on  his  own  part.\a)  So 
equity  will  prevent  the  inequitable  use  of  a  good  judgment^ 

I   1  HaU.   Const.   Hist.  472 ;    3  1  Tnrn.  &  R.  319 ;  Lamb  o.  Ander- 

Lead.  Cas.  in  Eq.  160.  eon,  1  Chand.  224 ;  Rowan  v.  Ron- 

'  Per  Lord    Ellesmere,    Oxford's  nels,  h  How.  134 ;  Moore  o.  Gamble, 

Case,  1  Ch.  Rep.  1 ;  Toth.  126.  1  Stockt.  246 ;  PoUook  v.  Gilbert,  16 

•  Kent   o.    Rioarda,  3    Md.    Ch.  Geo.  398 ;  Little  v.  Price,  1  Md.  Ch. 

Deois.  392 ;  Marine,  &o.  v.  Hodgson,  Deois.  182. 

7  Cranob,  332 ;  Janris  v.  Chandler,  «  Qarliok  v.  McArthar,  6  Wis.  450. 

(a)  It  is  said,  equity  cannot  set  aside  the  jadgment  of  a  court  of  law, 
and  grant  a  netc  tried.  (See  {  4.)  It  cannot  act  npon  the  case,  but  may 
npon  the  person^  and  so  might  well  decree  that,  unless  he  consents  to 
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§  8.  But,  on  the  other  hand,  it  is  said :  "  The  general  rule 
is,  that  this  court  will  not  relieve  against  a  judgment  at  law 
on  the  ground  of  its  being  contrary  to  equity,  unless  the 
defendant  below  was  ignorant  of  the  fact  in  question,  pend- 
ing the  suit,  or  it  could  not  have  been  received  as  a  defence. 
There  may  be  cases,  perhaps,  in  which  this  general  rule 
would  be  subject  to  some  modification."^  And  the  general 
doctrine  is  laid  down,  that  courts  of  equity  reluctantly  inter- 
fere to  restrain  proceedings  had  in  courts  of  law,  and  espe- 
cially after  judgment*    That  a  court  of  chancery  will  not 

■  LansiDg  v.  Eddy,  1  John.  Ch.        *  Manho.  Bdgerton,lChand.  198. 
50:  Danham  v.  Downer,  31  Verm. 
249.  • 

have  the  judgment  set  aside  and  a  new  trial  awarded,  he  shall  be  perpetu- 
ally enjoined  from  executing  it.  Pelham  v.  Moreland,  6  Eng.  443.  See 
Pickins  v.  Yarborough,  30  Ala.  408.  But,  on  the  other  hand,  it  is  held 
competent  to  a  court  of  chancery  to  grant  a  new  trial  in  an  action  at 
law,  and  to  restrain  the  prevailing  party  from  enforcing  his  judgment, 
where  it  is  against  conscience  to  enforce  it,  and  where  the  other  party 
had  no  opportunity  to  make  defence,  or  was  prevented  by  accident, 
fraud,  or  improper  management,  and  without  any  fault  on  his  own  part. 
Oarrington  v.  Holabird,  19  Conn.  84.  Though,  it  is  said,  *' Applications  to 
this  court  for  a  new  trial,  after  a  verdict  at  law,  are  very  rare  in  modem 
times,  since  courts  of  law  exercise  the  same  jurisdiction  and  to  the  same 
liberal  extent"  Smith  v.  Lowry,  1  John.  Gh.  223.  Where  a  party's  remedy 
is  purely  equitable,  he  loses  nothing  by  suffering  judgment  at  law  to  go 
against  him.  Clifton  v.  Livor,  24  Qeo.  91.  The  Chancellor  has  power, 
on  a  bill  filed  for  that  purpose,  to  enjoin  proceedings  at  law  before  a 
justice  of  the  peacCf  and  compel  a  discovery  of  facts,  to  be  used  upon 
the  trial  at  law  before  the  justice.  Semple  v.  Murphy,  8  B.  Mon.  271. 
Equity  will  relieve  against  a  judgment  at  law  upon  a  void  contract, 
although  the  defence  might  have  been  made  at  law.  Lucas  v.  Waul,  12 
8.  A  M.  157.  Where  a  case  has  been  determined  at  law,  that  a  party  is 
without  redress  at  law,  and  that  the  time  to  petition  for  a  new  trial  has 
elapsed,  forms  no  substantive  ground  for  relief  in  equity.  Burton  v. 
WQey,  26  Yt  430.  Where  it  was  left  at  the  choice  of  counsel,  in  a  court 
at  law,  to  take  judgment  for  nominal  damages,  or  have  the  case  sent  back 
for  a  new  trial,  and  from  a  misapprehension  of  the  facts  the  judgment 
was  taken,  and  would  be  liable  to  do  the  party  injustice,  and  the  time  to 
petition  for  a  new  trial  had  elapsed ;  held,  a  bill  in  chancery  for  a  new 
trial  would  not  be  sustained.    Ibid. 
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interfere  with  a  judgment  at  law,  unless  some  special  groand 
for  relief  is  shown.^  More  especially  where  the  relief  sought 
is  predicated  on  a  defence  equally  available  at  law.'  That^ 
where  a  party  is  sued  in  a  court  of  law,  having  exclusive 
jurisdiction  of  the  subject-matter,  he  must  make  his  defence 
there,  and  cannot  resort  to  equity  for  relief  unless  he  is  hin> 
dered  or  prevented  from  making  such  defence.^  And  that, 
before  equity  will  grant  relief,  three  things  must  concur: 
Ignorance  of  the  defence  when  the  judgment  was  rendered, 
diligence  on  the  part  of  the  complainant,  and  that  adequate 
relief  cannot  be  had  at  law.^  So  it  is  held  that  equity  will  not 
relieve  against  a  judgment  at  law,  except  for  fraud,  accident, 
surprise,  or  manifest  injustice,  unmixed  with  fault  or  negli- 
gence on  the  complainant's  part.*  A  party  seeking  to  enjoin 
a  judgment  must  show  that  the  plaintiffhad  no  cause  of  action." 
That  a  defence  which  he  failed  to  make  would  have  been  avail- 
able.' That  the  judgment  is  clearly  contrary  to  equity  and 
good  conscience.'  Equity  will  not  enjoin  a  judgment  merely 
on  the  ground  of  error?  (See  §  4.)  So  it  is  held,  that  a 
judgment  at  law  cannot  be  impeached  collaterally  in  equity.*' 
A  court  of  chancery  cannot  enter  into  a  case  which  has  been 
already  investigated  in  a  court  of  law,  according  to  the 
ordinary  rules  of  investigation  in  such  courts,  merely  on  the 
ground  that  injustice  has  been  done.  Or  that  the  judgment 
was  obtained  through  the  erroneous  statement  of  witnesses. 
Or  on  the  ground  of  error  in  law,  committed  by  the  law 
court.  Or  that  the  complainant  was  deprived  of  his  defence 
at  law  by  the  court's  admitting  parol  proof  of  a  judgment." 

>  Lookard  p.  Lookard,  16  AU.  423 ;  *  Haebsolimaii  v.  Baker,  7.  Wis. 

17  Ibid.  672.  542. 

<  Foster  v.  The  BUte  Bank,  17  ^  23  Verm.  720. 

Ala.  672.  B  Wright  v.  Eaton,  7  Wis.  695  ;  1 

*  Jamison  v.  May,  8  Eng.  600 ;  Stookt.  246 ;  Bradley  v.  Rioh&rdson, 
White  9.  Cahal,  2  Swan,  550.  23  Verm.  720. 

*  Taylor  v.  Button,  15  Geo.  103  ;  •  Dann  v.  Pish,  8  Blackf.  407. 
Hendriokson  v.  Hinohley,  17  How.  ^  Red  wine  v.  Brown,  10  Geo.  311. 
443.  "  Vaughn  v.  Johnson,  1  Stookt. 

B  Pearce  v.  ChasUin,  3  Kelly,  226;  173.  Bee  Ellis  v.  Goeney,  &  J.  J.  Mar. 
Phelps  o.  Peabody,  7  Cal.  50  ;  Rice  346 ;  Bantly  v.  Dillard,  1  Eng.  79  ; 
V.  Railroad  Bank,  7  Humph.  39.  Hempstead  v,  Watkins,  Ibid.  317. 


CH.  v.]  JUDGMENTS  AND  EXECUTIONS.  157 

And  a  party  has  no  right  to  enjoin  the  execution  of  a 
jadgment,  absolate  and  unconditional  as  to  the  matters  it 
professed  to  decide,  during  a  litigation  as  to  other  matters 
in  controversy  reserved  by  the  judgment.'  Thus  a  bill  in 
equity  brought  to  enjoin  a  judgment  upon  a  promissory 
note,  where  there  is  no  allegation  that  adequate  relief  could 
not  be  had  at  law,  or  that  by  the  contrivance  or  unfairness 
of  the  defendant  a  remedy  was  not  had  at  law,  and  nothing 
from  which  the  court  can  infer  that  a  discovery  is  necessary; 
contains  no  averments  authorizing  relief  in  equity.'  So 
equity  cannot  relieve  against  a  verdict  for  being  contrary  to 
equity,  unless  the  former  plaintiff  knew  the  fact  to  be  different 
from  what  the  jury  have  found  it,  and  the  defendant  was  igno- 
rant of  it  at  the  time  of  trial ;  or  where  effectual  cognizance  can- 
not be  taken  at  law;  or  where  a  verdict  is  obtained  by  fraud. 
But  not  where  the  party  omitted  to  avail  himself  of  a  legal 
defence.'  So  to  an  action  upon  promissory  notes,  the  defend- 
ant pleaded  failure  of  consideration.  Judgment  having  been 
rendered  against  him,  he  filed  a  bill  in  chancery,  praying, 
upon  the  same  ground,  that  the  judgment  be  enjoined. 
Held,  the  contract  having  been  entered  into  with  a  full 
knowledge  of  all  the  circumstances,  there  being  no  mis- 
representation or  concealment,  which  could  affect  its  validity, 
the  petitioner  not  being  a  loser  by  any  omission  on  the  part 
of  the  payee,  and  there  being  other  equitable  circumstances 
in  the  case,  the  court  would  not  interfere.^  Also,  that  the 
petitioner  should  have  averred  that  he  made  no  defence  at  law, 
or  have  shown  such  facts  as  would  excuse  him  for  coming  into 
chancery,  notwithstanding  such  defence.*  So  where  property 
of  a  debtor,  subject  to  attachment  in  a  suit  pending  at  law, 
is  sold  in  trust  for  creditors,  and  a  judgment  rendered  in  the 
suit,  and  the  creditors  institute  proceedings  in  equity  to  be 
relieved  against  the  judgment,  alleging  that  it  was  unduly 
obtained,  and  for  too  large  an  amount ;  the  court  will  not 

■  Hereford  v.  Babin,  14  La.  An.        *  Oatlin  v.  Kilpatriok,  1  Car.  L. 
333.  R.  634. 

*  Hangerford  v.  Sigerson,  20  How.        *  Diokson  v.  Riohardson,  16  Ark. 
156.  114. 

»  Ibid. 
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inquire  merely  whether  the  judgment  was  just  and  equitable, 
as  between  the  parties  to  it,  but  onlj  whether  it  includes 
claims  or  demands,  not  covered  by  the  action,  or  not  due 
and  payable  at  the  commencement  of  the  action,  or  which, 
by  a  proper  application  of  payments,  or  credits,  will  appear 
to  have  been  paid  and  satisfied,  and  were  not  therefore  exist- 
ing legal  claims.^ 

§  4.  The  restriction  upon  courts  of  equity,  as  to  their 
interference  with  judgments  at  law,  is  sometimes  expressed 
in  the  proposition,  that,  unless  a  necessity  exists  for  it,  and 
a  manifest  injury  would  otherwise  be  done,  no  court,  other  than 
that  rendering  the  judgment^  has  jurisdiction  over  the  execu- 
tion.* Belief  against  an  erroneous  judgment  at  law  cannot  be 
granted  by  the  Chancellor.*  (See  §  3.)  If  a  defendant  wishes 
to  avoid  the  effect  of  a  judgment  improperly  rendered  against 
him,  he  should  apply  to  the  court  in  which  it  was  rendered ; 
and  if  he  does  not  so  apply,  it  seems  a  court  of  chancery  will 
not  inquire  beyond  the  record,  into  the  means  by  which  the 
judgment  was  obtained.^  So,  as  we  have  already  seen, 
(§  2,  n.)  it  is  held,  with  some  qualifications,  that  a  court  of 
equity  cannot  set  aside  the  judgment  of  a  court  of  law, 
and  grant  a  party  a  new  trial;  it  cannot  act  upon  the  case^ 
but  may  upon  the  person^  and  so  might  well  decree  that, 
unless  he  consents  to  have  the  judgment  set  aside  and  a  new 
trial  awarded,  he  shall  be  perpetually  enjoined  from  exe- 
cuting it.* 

§  5.  Where  there  is  a  judgment,  and  also  a  decree  for  the 
same  demand,  the  collection  of  the  money  under  the  decree 
cannot  be  enjoined,  unless  the  complaioant  allege  in  his  bill 
that  the  judgment  has  been  satisfied.^  So,  to  entitle  a  party 
to  an  injunction  on  the  execution  of  a  decree,  pending  a  re- 

»  Bradley  i;.  Richardson,  23  Vt. 720.  *  Hone  v,  Woolsey,  2  Edtr.  Gi. 

>  Dounell  v,  Parrott,  13  La.  An.  289. 

251.  A  Pelham  v.  Moreland,  6  Eng.443. 

'  Reynolds  v.  Horine,  13  B.  Mon.  '  Dunham  v.  Collier,  1  Iowa,  54. 
234 ;  Methodist,  &o,  v.  Mayor,  &o., 
6  GiU,  391. 
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hearing,  he  must  present  such  a  state  of  facts  as,  if  true, 
would  entitle  Him  to  a  reversal  of  the  decree.^  And  the 
proper  course  to  stay  proceedings,  under  a  decree  for  irregu- 
larity, is  not  by  a  bill  of  injunction,  but  by  petition  to  the 
court.*  An  original  bill  for  an  injunction  by  the  parties  to  a 
former  suit,  or  their  privies,  will  not  lie  to  restrain  proceed- 
ings under  the  decree  in  such  suit.^  But  an  injunction,  com- 
manding and  enjoining  one  to  cease  from  all  proceedings 
on  his  judgments  recovered  at  law^  was  held  to  operate  to 
restrain  him  from  proceeding  in  equity.^ 

§5  a.  A  case,  involving  some  departure  from  the  strict 
rules  upon  this  subject,  early  arose  between  two  States  of  the 
Union,  as  respectively  parties  to  the  suit.  The  Governor  of 
Georgia  brought  a  bill,  on  behalf  of  the  State,  against  A., 
alleging  that  B.,  a  subject  of  Great  Britain,  whose  property 
had  been  confiscated  by  the  State,  was  indebted  on  a  bond  to 
A.,  who  had  recovered  judgment  on  the  bond,  on  which  exe- 
cution had  issued,  and  prayed  for  an  injunction.  Held,  if 
Georgia  had  a  right  to  the  debt,  it  was  a  right  to  be  pursued 
at  common  law,  but,  as  the  bill  was  founded  in  the  highest 
equity,  the  injunction  should  be  granted,  and  continued  till 
the  next  term,  and  then  dissolved,  if  Georgia  hadvjiot  then 
instituted  her  action  at  law.^ 

§  6.  In  reference  to  the  amount  of  a  judgment,  as  bearing 
upon  the  right  to  an  injunction;  equity  will  enjoin  a  judg- 
ment by  mistake  excessive  in  amount,  though  the  land  of 
the  debtor,  upon  which  execution  is  levied,  was  previously 
conveyed,  fraudulently,  to  defeat  the  judgment.' 

§  7.  For  the  sums  of  two  dollars  and  ten  dollars  chancery 
will  not  allow  a  judgment  to  be  stayed,  unless  in  cases  of  the 
grossest  fraud.' 

»  Lnckett  v.  White,  10  GiU  &  J.  •  Georgia  r.  Brailsford,  2  Dal.  402, 

480.  416. 

*  Djokman  v.  Eernochan,  2  Paige,  ^  Williamson  v,  Johnson,  1  Halst. 
26.  Ch.  537. 

»  Ibid.  ^  Yantes  v.  Burdett,  3  Mis.  457. 

*  Little  V.  Price,  1  Md,  Ch.  Deo. 
182. 
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§  8.  Interest  and  sheriffs'  commissions,  on  a  part  of  a  debt 
which  is  enjoined,  should  be  included  in  the  injunction.' 

§  9.  Where  an  injunction  is  granted  on  a  judgment,  and 
afterwards  dissolved,  and  the  judgment  is  collected  pending 
the  bill,  the  court,  on  final  decree  perpetually  enjoining  the 
judgment,  may  decree  the  money  to  be  refunded,  though 
there  is  only  a  prayer  for  general  relief.* 

§  10.  An  injunction  may  issue  against  a  judgment  re- 
covered in  one  State,  on  a  prior  judgment  recovered  in 
another  State,  for  cause  aflFecting  the  judgment  of  the  other 
State.'  So  it  is  held  in  Illinois,  that  a  bill  may  be  filed  to  en- 
join proceedings  upon  a  judgment  of  one  of  the  courts  of  the 
State,  recovered  upon  a  judgment  in  the  courts  of  another 
State,  if  the  party  applying  has  not  been  guilty  of  any  laches 
in  the  assertion  of  his  rights,  and  the  judgment  of  the  foreign 
court  has  been  reversed.*  So  equity  will  restrain  the  use  of 
an  advantage  gained  in  a  court  of  ordinary  jurisdiction  of 
another  State  by  fraud,  accident  or  mistake.'  Thus  A.,  a 
manufacturing  company  in  the  State  of  Connecticut,  having 
had  dealings  with  B.,  a  dealer  in  New  York ;  C,  as  the  agent 
of  A.,  purchased  a  quantity  of  iron  of  B.,  B.  knowing  that  A. 
was  the  party  with  whom  he  was  contracting.  Afterwards 
B.  brought  a  suit  for  this  iron,  against  C.  individually,  in  the 
Superior  Court  of  the  city  of  New  York,  and  process  was 
duly  served  on  C,  by  arresting  his  body.  Soon  after  the 
suit  was  instituted,  C.  called  on  D.,  the  attorney  of  B.,  and 
explained  to  him  the  circumstances  under  which  the  contract 
was  made,  and  the  mistake  in  suing  him  individually,  instead 
of  A.,  his  principal.  D.  said  to  C,  that  he  would  see  him 
again  on  the  subject.  This  D.  did  not  do ;  but  he,  shortly 
after,  wrote  C.  a  letter,  informing  him,  that  nothing  would 
be  done  in  relation  to  that  suit,  until  further  notice  should 

1  Greathouse  v,  Hord,  1  Dana,  105.        *  MoJilton  o.  Love,  13  HI.  486, 
'  Bryan  v.  Primm,  Breese,  33.  *  Pearoe  v,  Olnej,  20  Conn.  544. 

'  Wilson  V.  Robertson,  1  OTerton, 
266. 
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be  given  him.  C,  relying  on  this  communication,  and  hear- 
ing nothing  further  from  D.  or  B.,  did  not  appear,  in  person 
or  by  attorney,  before  the  court  to  which  the  process  was 
returnable;  but  D.  appeared,  and  obtained  a  judgment  against 
C.  without  his  knowledge.  The  record  stated,  that  on  the 
first  Monday  of  April,  1846,  came,  as  well  the  plaintiflF,  by 
bis  attorney,  as  the  defendant,  in  his  proper  person ;  and  the 
defendant  defends  the  wrong  and  injury,  and  says  nothing 
in  bar  or  preclusion  of  said  action ;  wherein  the  plaintiff 
remains  therein  undefended  against  the  defendant.  In  No- 
vember, 1848,  B.  brought,  in  Connecticut,  an  action  of  debt 
on  the  judgment,  during  the  pendency  of  which,  C.  filed  his 
bill  to  restrain  B.  from  enforcing  his  judgment.  Held,  1. 
That  the  taking  of  judgment  operated  as  a  surprise  upon  C, 
tantamount  to  a  fraud,  and  justly  called  for  the  interposition 
of  a  court  of  equity,  unless  prevented  on  the  ground  of 
some  technical  objection;  2.  That  the  "full  faith  and  credit" 
required  by  the  Constitution  of  the  United  States,  and  the 
law  of  Congress,  to  be  given  to  the  judicial  proceedings  of 
other  States,  did  not  preclude  such  interposition,  inasmuch 
as  a  court  of  equity  here  does  not  impugn  the  New  York 
judgment,  but  considers  the  equities  subsisting  between  the 
parties  and  acts  upon  them  personally,  restraining  the  one 
from  pursuing  a  judgment  so  obtained,  and  protecting  the 
other;  8.  That  the  record  of  the  New  York  judgment,  find- 
ing that  the  defendant  "  appeared,  in  his  proper  person,  and 
said  nothing  in  bar  or  preclusion  of  said  action,"  does  not 
necessarily  conflict  with  the  facts  above  stated,  inasmuch  as 
the  plaintiff  in  that  suit  might,  under  the  laws  of  New  York, 
have  obtained  a  judgment  and  had  a  record  made,  like  the 
judgment  and  record  in  question,  without  any  actual  appear- 
ance of  the  defendant.\6) 

'  Pearce  v.  Olney,  20  Conn.  544. 


(b)  Different  local  niles  prevail  in  difierent  States,  with  reference  to  the 
enjoining  of  judgments.   In  Texas,  an  injunction  to  stay  execution  should 
be  directed  to  the  District  Court  of  the  county  in  which  judgment  was 
11 
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§  11.  With  regard  to  the  terms  upon  which  a  judgment 
will  be  enjoined ;  it  is  held  that,  where  a  judgment  debtor 
comes  into  equity  for  protection,  on  the  ground  that  he  has 
satisfied  the  judgment,  the  door  is  fully  open  for  the  court  to 
modify  or  grant  his  prayer,  upon  such  conditions  as  justice 
demands.^ 

§  12.  An  injunction  to  a  judgment  at  law  will,  in  general, 
be  at  the  cost  of  the  complainant.' 

§  13.  Unless  in  aid  of  a  suit  at  law,  it  is  held  that  no 
injunction  should  be  granted,  where  the  applicant  for  it  does 
not  submit  to  a  judgment  at  law,  as  he  cannot  contend  at 
law  and  in  chancery  at  the  same  time.' 

§  14,  An  order  for  injunction  to  a  sale  under  execution  is 
not  effectual,  until  the  execution  of  the  bond  required  by 
the  order.* 

§  15.  In  North  Carolina,  under  the  statute  of  1800,  before 
a  judgment  will  be  enjoined,  the  amount  of  it  must  be  paid 
to  the  clerk  of  the  court.* 

§  16.  The  statute  of  New  Jersey  (Rev.  Laws,  704,  §  6), 

■  Mechanics',  &o.  v.  Lynn,  1  Pet.  '  Conwaj  v.  EUison,  14  Ark.  360. 

376.  *  PeU  V,  Lander,  8  B.  Mon.  554. 

'  Mosbj  V,  Haskins,  4  Hen.  &  M.  *  Pngh  v,  Maer,  4  Hawka,  362. 
427. 

rendered.  Hendrick  v.  Cannon,  2  Tex.  259.  In  Kentucky,  where  A. 
and  B.  obtained  judgments  against  each  other  in  different  counties; 
held,  the  Chancellor  of  the  county  in  which  the  defendant  lived  might 
enjoin  one  judgment,  and  set  it  off  against  the  other.  Mitchell  v.  Stew- 
art,  4  J.  J.  Marsh.  551.  But  a  judgment  in  the  Circuit  Court  of  one 
county  cannot  be  enjoined  by  the  Circuit  Court  of  another.  Lamaster 
V,  Lair,  1  Dana,  109.  In  Ohio,  an  injunction  cannot  be  issued  by  the 
Court  of  Common  Pleas,  to  restrain  an  execution  of  the  Supreme  Court, 
upon  a  decree  of  alimony.  The  remedy  is  by  application  to  the  Supreme 
Court  on  return  of  the  execution.    Sample  v.  Boss,  16  Ohio,  419. 
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which  directs  an  injanction  to  stay  proceedings  in  a  personal 
action  at  law,  after  verdict  and  judgment,  on  application  of 
the  defendant,  unless  the  money  be  first  paid  into  court,  ap- 
plies tu  bills  of  interpleader.'  The  statute  is  not  confined  to 
proceedings  in  the  suit  in  which  the  judgment  is  recovered.* 
So  it  applies,  where  an  injunction  is  prayed  by  the  defendant 
in  a  judgment,  to  restrain  proceedings  by  foreign  attachment 
to  enforce  the  judgment.' 

§  17.  In  Maryland,  an  injunction  may  be  granted  to  stay 
execution,  in  some  cases,  without  bond.^ 

§  18.  In  New  York,  on  a  bill  to  restrain  proceedings  at 
law  upon  a  judgment,  the  plaintiff  will  not  be  ordered  to 
pay  the  amount  of  the  judgment  into  court,  unless  there  is 
danger  of  his  insolvency.*  And  where  a  creditor's  bill 
charged  that  the  defendant,  pending  a  suit  at  law  by  the 
plaintiff,  confessed  judgment  to  another  person,  for  a  debt 
not  due,  and  which  was  fully  secured;  an  injunction  to  stay 
proceedings  upon  the  judgment  was  granted,  without  a  de- 
posit of  security  by  the  plaintiff.* 

§  19.  A  purchaser,  who  shows  no  sufficient  reason  for  not 
making  his  defence  at  law,  and  seeks  equity  for  relief,  must 
be  governed  by  the  general  rule  on  this  subject,  to  submit 
to  take  a  title  at  the  hearing,  and  complete  his  purchase.^ 

§  20.  In  a  suit  to  enjoin  the  collection  of  a  judgment,  the 
complainant  gave  a  bond  for  the  exact  amount  of  the  judg- 
ment, conditioned  to  pay  when  ordered  by  the  Superior 
Court.     Held,  the  sureties  were  bound  only  for  that  sum.* 

§  21.  To  obtain  an  injunction  against  a  judgment,  on  the 

*  Morris,  &o.  r.  Bartlett,  2  Green  ^  Rodgers  v.  Rodgers,  1  Paige,  426. 
Ch.  9.  "  Burns  v.  Morse,  6  Paige,  108. 

'  Kinnej  v,  Ogden,  2  Green  Ch.  ^  McLaarin  v.  Parker,  24  Miss. 

168.  509. 

*  lb.  B  Diokerson  v.  Cook,  3  Duer,  324. 

*  Cape,  &c.,  3  Bland,  606. 
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ground  that  the  complaiDant  cannot  safely  pay  it,  there 
being  several  claimants,  he  should  file  a  bill  of  interpleader, 
and  pay  the  debt  into  court  for  the  party  showing  himself 
entitled  thereto.* 

§  22.  In  some  cases  there  may  be  successive  injunctions 
to  the  same  judgment.  Thus,  after  the  dissolution  of  one 
injunction,  another  was  granted  to  the  same  judgment,  and 
made  perpetual,  it  appearing  that  the  contract  in  question, 
though  not  tainted  with  fraud,  was  founded  in  a  mistake  of 
both  parties  in  relation  to  tbe  existence  of  a  fact  of  which 
both  parties  were  ignorant,  and  which  was  not  known  to  the 
complainant  until  after  the  first  injunction  was  dissolved.' 

§  28.  The  question  of  time  often  becomes  material  in  cases 
of  this  nature. 

§  24.  Delay  in  an  application  for  relief  against  a  judgment 
furnishes  a  presumption  against  the  equity  of  the  proposed 
defence.^ 

§  25.  Thus,  after  a  verdict  for  the  plaintifiF  on  a  bond, 
equity  will  not  order  an  account  of  transactions  which  are 
old  and  stale,  although  occurring,  in  part,  subsequently  to 
the  making  of  the  bond,  for  the  purpose  of  obtaining  a  dis- 
count.^ So  equity  will  not  disturb  a  judgment  by  default, 
upwards  of  twenty  years  old,  and  an  execution  title  to  real 
estate  vested  under  it,  for  want  of  notice  of  a  writ  attaching 
the  defendant's  real  estate,  when  he  was  openly  at  large 
within  the  State ;  the  facts  having  come  to  his  knowledge 
about  seventeen  years  before  the  filing  of  his  bill  for  relief; 
the  sole  excuse  for  the  delay  to  proceed  being,  that  the  com- 
plainant had  no  evidence  of  the  facts  upon  which  he  relied 
for  relief,  until  the  passage  of  a  recent  statute  enabling  par- 
ties to  be  witnesses  for  themselves  in  civil  cases;  and  the 

'  Fowler  v,  Lee,  10  Gill  &  J.  358.        »  Bartlett  v.  Glendy,  3  Mis.  345. 
'  Armstrong  v.  llickman,  6  Munf.        *  Randolph  t*.  Randolph,  1  Hen.  & 
287.  M.  ISl. 
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purchaser  under  the  execution  having,  in  the  mean  time, 
huilt  upon  and  improved  the  estate.^ 

§  26.  In  a  suit  to  stay  proceedings  at  law,  a  defendant 
obtained  time  to  answer,  and  then  pressed  on  the  action  and 
obtained  judgment.  After  a  very  considerable  delay,  he 
again  applied  for  further  time  to  answer;  but  it  was  held, 
that,  as  he  came  for  an  indulgence,  it  could  only  be  granted 
upon  the  terms  of  staying  execution  in  the  action.* 

§  27.  In  North  Carolina,  the  statute,  providing  that  an 
injunction  upon  a  judgment  at  law  shall  not  issue  more  than 
four  months  after  the  rendition  of  judgment,  does  not  apply, 
where  the  ground  of  the  application  did  not  exist  when  the 
judgment  was  rendered.' 

§  28.  As  has  been  already  suggested,  a  judgment,  errone- 
ous simply  because  the  defendant  or  his  attorney  neglected 
to  make  a  defence  which  he  could  have  made,  in  the  absence 
of  surprise,  accident,  mistake  or  fraud,  will  not  be  enjoined. 
And  it  is  even  held  sufficient  ground  of  refusal  that  the  bill 
itself  shows  a  good  defence.*  (See  §§  29,  81.)  So  where  the 
defendant  might  have  had  all  the  relief  he  was  entitled  to, 
upon  an  application  in  the  original  action,  which  he  neglected 

>  BHggB  V.  Smith,  5  R.  I.  213.  360 ;  Little  v.  Price,  1  Md.  Ch.  Deo. 

*  ZalaeU  v.  Vinent,  21  Eng.  Law  182 ;  Wniiams  v.  Jones,  10  S.  &  M. 
and  Bq.  681.  108;  Semple  v.  MoOatagan,  10  S.  & 

'  Kerns  v.  Chambere,  3  Ired.  Ch.  M.  98  ;  Brandon  r.  Green,  7  Humph. 

576.  130 ;  Fanlkner  v.  Campbell,  1  Mor- 

*  Jordan  v.  Thomas,  34  Miss.  72;  ris,  148  ;  Miller  o.  MoGnire,  1  Mor- 
Todd  V.  Fish,  14  La.  An.  13 ;  Gibson  ris,  150  ;  Paynter  v,  Evans,  7  B. 
V.  Moore,  22  Tex.  611 ;  Krieohbanm  Mon.  420 ;  12  Tex.  4 ;  Bhipp  v.  Whee- 
V.  Bridges,  1  Clarke,  14;  Champion  less,  33  Miss.  646;  Donneil  v.  Par- 
0.  Miller,  2  Jones  Eq.  194 ;  Vaughn  rott,  13  La.  An.  251 ;  Walker  v.  Rob- 


V.  Fuller,  23  Geo.  366 ;  2  Fairf.  218 
Rogers  v,  Kingsbury,  22  Geo.  60 
Carter  v.  Bennett,  6  Florida,  214 
Jones  V.  Eilgore,  2  Rich.  Eq.  63 
Pearce  v.  Chastain,  3  Kelly,  226 
Brandon  v.  Green,  7  Humph.  130 
Meek  v.  Howard,  10  8.  k  M.  502 
Methodist,  &o.  v.  Mayor,  &o.,  6  Gill 
391;   Conway  v.   Ellison,   14  Ark 


bins,  14  How.  584 ;  Bellamy  p.  Wood- 
son, 4  Geo.  175  ;  Dunoan  v.  Lyon,  3 
John.  Ch.  351 ;  Trevor  v.  MoKay,  15 
Geo.  550 ;  Skinner  v.  Doming,  2  Cart. 
558 ;  Bruner  v.  Planters'  Bank,  23 
Miss.  406 ;  Soroggins  v,  Howorth, 
23  Miss.  514;  Basye  v.  Beard,  12  B. 
Mon.  581 ;  Prewitt  v.  Perry,  6  Tex. 
260. 
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to  make,  he  cannot  have  an  injunction.'  Thus  if  he  could  have 
had  the  judgment  opened;  even  though  the  claim  was  uncon- 
scientious.*   So  where  a  party  moved  for  a  new  trial  on  the 
ground  of  surprise,  and  for  Qther  causes  examinable  at  law,  the 
motion  being  denied  and  no  exceptions  taken ;  the  Court  of 
Chancery  has  no  jurisdiction  to  grant  relief.*    Thus  it  is  no 
sufficient  excuse  for  not  making  a  defence  at  law,  so  as  to  give 
chancery  jurisdiction,  that  a  creek,  which  had  to  be  crossed  to 
get  to  the  court-house,  was  so  swollen  by  rains,  on  the  first 
day  of  the  court,  that  it  could  not  be  crossed,  and  so  continued 
for  three  days ;  it  not  being  shown  on  what  day  the  court  ad- 
journed, or  when  the  judgment  was  rendered,  and  no  effort 
having  been  made  to  get  to  the  court-house  after  the  flood  sub* 
sided."*    So  equity  will  not  relieve  against  a  judgment  at  law, 
because  the  attorney  who  conducted  the  defence,  through  igno- 
rance or  design,  managed  the  case  unskilfully.  Nor  because  the 
complainant  was  deprived  of  the  benefit  of  a  defence,  pleaded 
by  him  in  the  suit  at  law,  in  consequence  of  another  plea 
subsequently  filed  by  his  counsel.*    So  a  garnishee,  who  had 
discharged  the  judgment,  being  sued  on  the  original  debt,  for 
the  use  of  another,  employed,  as  counsel  to  defend  the  suit, 
the  same  attorneys  who  had  obtained  the  judgment  against 
him  as  garnishee,  but  did  not  inform  them  of  his  defence,  in 
consequence  of  which  a  second  judgment  was  rendered 
against  him  for  the  same  debt.     Held,  this  was  gross  negli- 
gence, and  chancery  could  not  relieve  him.*    So  A.,  a  gar- 
nishee, appeared  and  answered,  and  was  charged.    He  was 
afterwards  garnished  again  on  the  same  account,  and  paid 
the  amount  due  to  the  plaintifis  in  the  second  suit.    Bill  in 
equity  to  enjoin  a  suit  on  the  former  judgment,  on  the  ground 
that  A.  did  not  know  of  the  first  suit,  when  he  paid  the  other 
judgment,  and  that  he  supposed  the  proceedings  would  have 
been  returned  to  the  District  Court  for  final  action.    It  ap- 

>  Borland  v.    ThorDton,   12  Cal.  Lean,  211 ;  Champion  v.  Miller,  2 

440.  Jones,  £q.  194. 

2  Ibid.  *  Engliah  v.  Savage,  14  Ala.  342. 

3  Hendrickson  v,  Hinkley,  5  Mo-        *  Burton  v.  Hynaon,  14  Ark.  32. 

«  Sanders  v.  FisUer,  11  Ala.  812. 
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peared  that  the  agent  of  A.,  in  his  absence,  was  informed  of  the 
judgment  by  the  justice.  Held,  A.  was  guilty  of  negligence 
in  not  attending  to  the  suit,  and  the  injunction  was  refused.^ 
And  an  injunction  will  not  be  granted,  where  a  defendant 
has  not  used  due  diligence  in  applying  to  chancery  for  a  dis- 
covery to  assist  his  defence  at  law.*  Or  where  he  neglected 
to  prosecute  a  certiorari  in  season.'  Or  where  he  has  a  per- 
fect remedy  by  a  cross-action,  for  breach  of  warranty  of  the 
article,  for  the  price  of  which  the  original  suit  was  brought; 
or  has  any  other  adequate  remedy.''  He  must  show  that  he 
has  a  good  defence,  of  which  he  had  no  knowledge  until 
after  judgment,  or  that  he  was  prevented  from  using  it  by 
fraud  or  accident,  or  the  act  of  the  adverse  party,  unmixed 
with  negligence  or  fault  on  his  part.*  So  any  defence,  which 
might  be  interposed  at  law  to  defeat  a  recovery  upon  a 
contract,  or  a  portion  of  it,  must  be  so  interposed,  or  it  Is 
concluded  by  the  judgment.* 

§  29.  The  same  general  principle  is  adopted  in  reference  to 
the  pleadings.  (See  §  28.)  Thus,  though  the  bill  states,  that  the 
complainant  was  ignorant  of  facts  which  would  constitute  a 
perfect  defence  to  an  action  at  law  against  him,  until  after 
judgment;  yet  equity  will  not  restrain  the  collection  of  the 
judgment,  unless  it  be  further  stated,  that  the  complainant 
had,  before  the  rendition  of  the  judgment,  used  due  diligence 
to  ascertain  the  facts  necessary  to  his  defence.^  So  it  is  not 
sufficient  for  the  complainant  to  allege,  that  he  was  ignorant 
of  the  facts  on  which  he  relies  for  defence  until  long  after 
the  rendition  of  the  judgment." 

§  30.  But  it  is  held,  that  the  same  certainty  of  proof  is  not 
required  to  establish  an  excuse  for  not  making  a  defence  at 

>  HoasUm  v,  Woloott,  7  Clarke,        *  Robbins  v.  Moant,  3  KeUj,  74 ; 

173.  Brandon  v.  Oreen,  7  Hamph.  130  ; 

s  Titcomb  v.  Potter,  2  Fairf.  218.  Meek  v,  Howard,  10  S.  &  M.  502. 

*  HnsgroTe  r.  Chambers,  12  Tex.        *  Day  v.  Cummings,  19  Vt.  496. 
32.  T  Slack  V.  Wood,  9  Qratt.  40 ;  Ta- 

*  Ponder  v.   Cox,  26  Geo.   485  ;  llaferro  v.  Branch  Bank,  23  Ala.  755. 
FiUhagh  v.  Orton,  12  Tex.  4.  >  23  Ala.  755. 
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law,  which  would  be  required  to  establish  the  existence  of 
that  defence.^  And  the  general  rule  above  stated  does  not 
apply,  if  the  defendant  in  an  action  at  law,  who  seeks  relief 
in  equity,  had  a  good  defence,  but  his  neglect  to  make  it  was 
the  result  of  fraud  or  accident,  or  the  action  of  the  plaintiff".* 
As  where  he  was  not  served  with  process,  had  no  notice  of 
the  suit,  and  neither  appeared,  nor  authorized  any  one  to 
appear  for  him.^ 

§  80  a.  It  is  another  technical  form  of  expressing  the  same 
rule  already  stated,  that  a  bill  of  injunction  will  lie  to  restrain 
proceedings  on  a  decree  obtained  by  surprise*  If  a  defendant 
in  a  judgment  did  not,  when  it  was  rendered,  know  of  certain 
facts  which  would  have  been  a  valid  defence,  he  is  entitled  to 
relief  against  the  judgment.'  So  it  is  ground  for  relief  against 
a  judgment  on  a  note,  that  a  written  contract,  without  which 
the  maker  could  not  make  his  defence  at  law,  had  been  lost.* 
Or  that  a  party  failed,  because  of  sickness,  to  file  his  de- 
fence.^ So  if  the  defendant,  in  an  action  on  a  promise,  is 
surprised  at  the  trial,  and  there  are  a  verdict  and  judgment 
against  him,  he  may  have  relief  in  equity,  though  he  made 
no  effort  to  obtain  a  new  trial  in  the  common  law  court*  So, 
A.  and  B.  being  partners,  A.  made  a  loan  and  took  a  note  in 
the  name  of  the  firm,  which  was  afterwards  put  in  suit  by 
B.,  who  had  no  knowledge  of  usury  in  the  note;  and  it 
appeared  by  the  declaration  that  A.  had  parted  with  all  his 
interest  in  the  note.  A.,  on  being  called  by  the  defendant 
at  the  trial  to  prove  the  usury,  declined  to  testify,  on  the 
ground  that  he  was  still  interested  in  the  note.  Held,  a  sur- 
prise, which  entitled  the  defendant  to  relief  against  the  ver- 
dict.* So  where  one  defendant  required  the  testimony  of 
another,  he  may  be  relieved  in  chancery  after  a  judgment  at 
law  against  him.*®  So  an  injunction  will  be  granted,  to  restrain 

*  Rioe  V.  Railroad,  &o.,  7  Hiunpli.  '  Meem  v.  Racker,  10  Gratt.  506. 
39.  *  Vathir  v.  Zane,  6  Gratt.  246. 

«  Watt  V.  Cobb,  32  Ala.  630  ;  Far-  '  Clifton  v.  Livor,  24  Goo.  91. 

mers',  &o.  v.  Rase,  27  Geo.  391.  *  White  r.  Washington,  5  Gratt. 

3  Stubbs  V.  Leavitt,  30  Ala.  352.  645. 

*  Gallaway  o.  Alexander,  8  Leigh,  ^  Poet  v.  Boardman,  1  Clark,  523. 
114.  ^  Jordan  v.  Loftin,  12  Ala.  547. 


CH.  v.]  JUDGMENTS  AND  EXECUTIONS.  169 

a  landlord  from  enforcing  a  judgment  for  possession  for  non- 
payment of  rent,  if  the  judgment  has  been  obtained  by  sur- 
prise, upon  payment  into  court  of  the  rent  claimed  as  due.' 
So  where  a  sheriff  made  a  false  return  of  service,  and  judg- 
ment was  rendered  without  notice  or  appearance,  chancery 
will  enjoin  the  judgment.*  So  where  a  general  return  of 
"executed"  is  made,  and  the  service  was  by  copy,  left  at 
the  residence  of  the  defendant,  in  his  absence,  of  which  he 
did  not  receive  notice  in  time  to  defend  at  law;  equity  will 
grant  a  new  trial.^ 

§  31.  But  an  injunction  will  not  be  granted  against  a  judg- 
ment, for  a  fact  or  cause  which  existed,  and  Was  known  to  the 
party,  before  trial.*  (See  §  28.)  And  where  an  injunction  to 
stay  a  judgment  was  granted  more  than  six  months  after  it  was 
rendered ;  and  the  facts,  stated  as  the  ground  for  an  injunction, 
appeared  to  have  existed  and  been  known  to  the  party  when 
the  judgment  was  rendered :  held,  the  injunction  ought  to 
be  dissolved.'  So  a  party  seeking  relief  in  equity  against  a 
judgment  at  law,  on  the  ground  that  he  was  ignorant  of  his 
defence  until  after  the  rendition  of  the  judgment,  must  show 
the  exercise  of  ordinary  diligence  to  discover  it,  or  that  he 
was  prevented  from  employing  such  diligence  by  fraud, 
accident,  or  the  act  of  the  opposite  party,  unmixed  with  fault 
or  negligence  on  his  own  part.*  So  where  the  plaintiff  in  an 
action  at  law  fails,  for  want  of  evidence,  as  to  the  identity  of 
the  slaves  sued  for,  this  is  matter  to  be  considered  on  a  motion 
for  a  new  trial,  but  is  no  ground  for  relief  in  equity.^  Nor 
that  the  complainant  was  sick  at  the  time  of  the  court ;  that 
the  witnesses  had  been  directed  to  be  summoned  by  his  coun- 
sel, but  the  subpoena  was  issued  so  late  that  the  sheriff  could 
not  execute  it,  and  the  complainant,  by  reason  of  his  sickness, 
could  not  be  present  to  file  an  affidavit  for  a  continuance;  nor 

1  Forrester  v.  Wilson,  1  Dner,  624.  *  Doss  v.  Miller,  6  Tex.  338. 

>  Ridgewaj  v.  T&e  Bank,  &o.,  11  *  Perrine  v.  Carlisle,  19  Ala.  686. 

Humph.  623.  ^  Piokens  v,  Yarboroagh,  30  Ala. 

'  Lapiece^l^.  Hughes,  24  Miss.  69.  408. 
*  Prewitt  p.  Perry,  6  Tex.  260. 
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that  the  contract  on  which  the  judgment  was  founded  was 
usurious;  nor  that  the  complainant  was  an  infant  when  the 
contract  was  made.^  Nor  the  death  of  the  original  counsel 
employed  in  the  defence,  and  the  want  of  familiarity,  on  the 
part  of  the  counsel  who  succeeds  him,  with  the  grounds  of 
defence.*  So  the  refusal  of  the  judge  to  continue  a  cause  upon 
motion,  supported  by  affidavit,  presents  no  sufficient  reason, 
upon  an  application  to  the  same  court,  for  enjoining  the  judg- 
ment, but  the  party  should  apply,  if  at  all,  to  the  appellate 
court.'  So  chancery  will  not  relieve  from  a  judgment  ren- 
dered against  one  as  trustee,  on  the  ground  that  through  for- 
getfulness  he  failed  to  attend  court  and  make  his  disclosure, 
even  though  he  would  have  been  discharged  upon  making 
such  disclosure,  no  fraud  being  imputable  to  the  other  party. 
Even  if,  in  case  of  fraud,  equity  would  relieve,  except  by  bill 
of  discovery,  while  the  party  could  have  an  audita  querela.^ 
So  a  bill  to  set  aside  a  judgment,  on  the  ground  that  service 
of  process  was  not  made  upon  the  defendant,  and  that  an 
appearance  and  plea  were  entered  without  his  authority,  was 
held  to  have  been  properly  dismissed ;  where  the  appearance 
and  plea  were  entered  at  the  direction  of  a  co-defendant, 
there  was  a  trial  on  the  merits,  no  fraud  was  shown,  and  the 
bill  did  not  allege  that  the  attorneys  appearing  were  irre- 
sponsible, nor  show  any  defence  to  the  suit  at  law.*  So 
where  process  of  attachment  was  in  fact  served,  the  execution 
will  not  be  enjoined,  on  the  ground  of  surprise  in  obtaining 
the  judgment  of  condemnation.*  So  equity  will  not  relieve 
against  a  judgment,  on  the  ground  that  a  witness  for  the 
defendant  did  not  testify  on  the  trial  to  material  facts  within 
his  knowledge,  and  as  to  which  he  was  not  examined,  when, 
by  proper  diligence,  the  defendant  could  have  ascertained 
what  the  witness  knew  in  reference  to  the  matters  in  contro- 
versy.^ And  it  is  doubted  whether  equity  will  interfere  in  a 
case  at  law,  upon  the  allegation  that  the  verdict  was  obtained 

1  Robb  V.  Halsey,  11  S.  &  M.  140.  •  Harris  v.  Gwin,  10  S.  &  M.  663. 

'  Powell  V.  Stewart,  17  Ala.  719.  *  Peters  v.  League,  13  Md.  58. 

»  Western  v.  Woods,  1  Tex.  1.  '  Powell  v,  Stewart,  17  Ala.  719. 
«  Warner  v.  Conant,  24  Vt.  351. 
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by  the  testimony  of  a  witness,  which  was  known  to  be  false 
by  the  party  using  it,  and  which  the  opposite  par^y  had  no 
means  of  contradicting  at  the  trial,  or  in  time  to  support  a 
rule  for  a  new  trial,  and  without  any  allegation  that  the  false 
witness  had  been  presented  for  perjury,  or  has  absconded  so 
as  not  to  be  answerable  to  the  process  of  the  law.^  So  equity 
will  not  interfere  against  a  judgment  at  law  because  a  wit- 
ness, introduced  to  prove  a  cash  payment,  stated  that  the 
payment  was  made  in  jury  certificates.  Nor  because  a  wit- 
ness, offered  voluntarily,  was  intoxicated.* 

§  82.  Where,  through  accident^  or  mistake  (as  well  as  fraud), 
a  judgment  has  been  entered  for  an  amount,  or  in  terms, 
not  as  intended,  equity  will,  on  clear  proof,  give  relief.' 
But  not  where  the  party  was  prevented  from  making  his 
defence  at  law,  by  a  mistake  of  law,  although  a  mutual  mis- 
take of  both,  parties.**  Nor  on  the  ground  that  his  counsel 
mistook  the  facts  of  his  defence,  if  he  was  present  at  the  trial.^ 
Nor  that  the  party  has  mistaken  his  rights,  and  so  failed  to 
make  a  defence,  which  it  was  competent  for  him  to  make  at 
law.^  So  where  a  judgment  was  obtained  by  default,  in  con- 
sequence of  a  letter's  not  being  received  in  season,  which  was 
sent  by  mail  by  the  party  to  his  attorney ;  this  was  held  not 
to  be  such  an  accident  as  would  warrant  the  interference  of 
a  court  of  equity,  since  common  prudence  would  have 
guarded  against  it  by  sending  an  agent.^ 

§  88.  Fraud  is  another  ground  of  injunction.'(a)    And 

1  Dyohe  r.  Paiton,  8  Tred.  Eq.  295.        '  Dickenon  v.  Board,  &o.,  6  Ind. 

*  Governor  o.  Barrow,  13  Ala.  540.     128. 

*  Kati  V.  Moore,  13  Md.  566.  ^  Essex  v.  Berry,  2  Verm.  161. 

^  Richmond,  &c.  v.  Sliippen,  2  P.  ^  See  Mann  v.  Matlock,  17  Ark. 
&  H.  (Va.)  327.  512 ;  Wingate  v.  Haywood,  40  N.  H. 

*  Jamison  v.  May,  8  Eng.  600.  437. 

(a)  It  is  said,  in  a  proceeding  to  set  aside  a  jadgment  for  fravd^  the 
proTince  of  equity  is  to  test  the  conscience  of  parties,  not  the  legality  of 
the  jadgment,  or  to  correct  the  errors  of  a  court  of  law.  Clapp  v,  Ely, 
2  8tockt.  178.    The  plaintiff  in  a  former  judgment  may  sometimes  be 
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this,  although  the  party  might  find  a  remedy  in  a  court  of 
law ;  or  though  he  had  notice  of  the  judgment  in  time  to 
appeal,  and  made  an  abortive  attempt  to  do  so.^  A  former 
recovery,  pleaded  in  bar  to  a  bill  for  relief  against  a  judg- 
ment at  law,  alleged  to  have  been  obtained  by  fraud,  will 
not  avail  the  defendant.*  Thus  equity  will  enjoin  a  judg- 
ment, on  the  ground  that  there  was  a  good  defence,  of  which 
the  defendant  did  not  know  at  the  time  the  judgment  was 
rendered,  and  that  he  was  entitled  to  pay  the  debt  in  depre- 
ciated notes,  of  which  privilege  it  had  been  sought  to  deprive 
him  by  fraud  and  collusion.'  And  where,  after  a  judgment 
for  A.,  a  nominal  party,  a  fraud  is  discovered,  by  which  a 
bill  for  the  enforcement  of  the  judgment  by  A.  for  B.  is  suc- 
cessfully resisted;  this  is  binding  on  A.  and  B.,  and  a  suit  for 
cancelling  the  judgment  and  for  perpetual  injunction  will  be 
sustained.  The  last  suit  may  be  brought  by  the  defendant 
in  the  original  cause,  or  his  assignees  as  representing  his 
property,  that  the  cloud  upon  the  property  may  be  dispelled.* 
So  where  a  party,  having  a  good  defence  to  an  action,  is 
prevented,  by  the  gross  fraud  of  the  plaintiff  in  the  suit, 
and  others,  from  setting  up  that  defence,  and  a  judgment  is 
obtained  against  him,  without  any  negligence  or  fault  on  his 
part;  it  is  a  proper  case  for  relief  in  equity  against  the  judg- 
ment; and  the  persons  guilty  of  the  fraud,  although  not 
parties  to  the  suit  at  law,  are  proper  parties  to  the  bill  in 
equity.'  So  where  an  owner  of  personal  property,  incum- 
bered by  liens  for  more  than  its  value,  sold  it,  under  a  repre- 
sentation that  it  was  unincumbered,  and  then  obtained  a 
judgment  for  the  purchase-money,  the  collection  of  the  judg- 
ment was  enjoined  till  the  incumbrances  were  removed.*(a) 

■  Nelson  v.  Rockwell,  14  m.  375.         *  Monroe  v.  Delavan,  26  Barb.  16. 
'  Easton  v.  Collier,  3  Mis.  379.  *  Hnggins  v.  King,  3  Barb.  616. 

'  Davis  V,  Tileaton,  6  How.  114.  •  Poe  v.  Decker,  5  Ind.  ir»0. 

relieved  by  injanction  from  the  fraud  of  a  third  party.  Thas,  in  case  of 
a  salt  brought  by  an  attorney  who  is  poor  and  irresponsible,  without 
authority,  if  the  defendant  recovers  a  judgment  for  costs,  such  judgment 
will  be  perpetually  enjoined.    Smyth  v.  Balch,  40  N.  H.  363. 

(a)  It  seems,  a  decree  of  the  House  of  Lords,  obtained  by  the  frandn- 
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§  34.  A  bill,  to  enjoin  a  judgment  at  law  for  fraud  in  the 
contract  on  which  it  is  founded,  must  show  that  the  defence 
was  not  made  at  law,  and  that  the  omission  to  make  it  oc- 
curred without  any  neglect  of  the  complainant.'  Thus  a 
temporary  injunction  will  not  be  granted,  against  a  judgment 
rendered  on  a  promissory  note  by  default,  the  complainant 
alleging  that  the  plaintiff  and  the  defendants  were  relatives, 
and  that  the  note  had  been  due  for  a  long  time,  and  that  this 
was  done  to  defraud  the  other  creditors;  no  defence  having 
been  made,  because  no  valid  defence  existed,  and  the  note 
being  for  a  valid  and  valuable  consideration.'  So  A.  and  B., 
brothers,  not  being  indebted  to  each  other,  and  for  a  nomi- 
nal consideration,  mutually  agreed  that  A.  should  convey 
certain  personal  property  to  B.  B.,  by  another  agreement, 
stipulated  to  reconvey  the  property  to  A.,  or  to  him  in  trust 
for  his  wife  and  children.  A.  then  agreed  to  confess  a  judg- 
ment to  B.,  who  further  agreed  to  sue  out  execution,  levy  it 
upon  the  whole  estate  of  A.,  make  purchases  to  the  amount 
of  the  judgment,  and  then  convey  it  to  A.,  or  to  hfm  in  trust 
for  his  wife  and  children.  This  judgment  was  confessed, 
and  B.  died.  It  was  then  revived  by  his  administrators.  It 
appeared  in  fact,  and  by  the  answers  to  a  bill  filed  by  A.  to 
vacate  the  agreements  and  judgment,  and  procure  a  recon- 
veyance of  the  properly  to  himself,  that  their  object,  known 
to  both  parties,  was  to  hinder,  delay,  and  defraud  the  credi- 

>  Parker  o.  Morton,  6  Blaokf.  1.  *  Sohier  v,  Merril,  3  W.  &  M.  179. 

lent  coUnsion  of  both  parties,  in  order  to  defeat  the  objects  of  public 
justice,  or  the  rights  of  one  of  the  nominal  parties,  being  an  infant,  may 
be  questioned  even  in  an  inferior  court,  and  an  original  suit  for  relief 
there  instituted.  Per  Lord  Cranworth,  L.  C,  Shedden  v.  Patrick,  28 
Eng.  Law  and  Eq.  56.  It  seems,  such  decree  may  even  be  treated  as  a 
nullity  in  the  inferior  court,  and  the  question  will  simply  be,  was  it  a 
real  judgment  or  not?  Per  Lord  Brougham,  ib.  It  seems,  though  such 
decree  might  perhaps  be  treated  by  the  inferior  court  indirectly  as  a 
Dollity,  if  the  case  shows  manifest  gross  direct  fraud,  yet  the  relief 
should  be  sought  for  in  the  House  in  the  first  instauce.  Per  Lord  St. 
Leonards,  ib. 
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tors  of  A.    Held,  the  complainant  was  not  entitled  to  relief 
in  equity.^ 

§  35.  In  reference  to  the  question  of  consideraticn^  it  is 
held  to  be  against  conscience  to  collect  the  amount  due  on  a 
note,  when  nothing  has  been  received  for  it.* 

§  36.  Equity  will  restrain  an  innocent  hofnd  fide  assignee, 
for  value,  of  a  security  given  for  money  lost  in  gaming,  from 
enforcing  his  claim,  even  upon  a  judgment  already  obtained.* 
So  on  a  bill  filed  to  enjoin  a  judgment,  because  the  debt  was 
for  money  won  at  cards,  the  evidence  leaving  it  doubtful 
whether  this  was  the  consideration,  or,  if  it  was,  whether  the 
judgment  creditor,  an  assignee  of  the  debt,  had  not  taken  it 
under  a  false  representation  or  concealment  of  the  debtor  as 
to  the  consideration;  held,  the  bill  should  not  be  dismissed, 
but  that  the  injunction  should  be  continued,  and  an  issue 
had  to  determine  the  facts.^ 

§  37.  But  relief  will  not  be  granted  against  a  judgment 
upon  a  note,  given  solely  for  the  purpose  of  testing,  by  a 
collusive  action,  whether  the  maker  had  any  title  in  property 
held  in  trust  for  his  wife.' 

§  38.  In  reference  to  formal  errors  as  a  ground  for  equi- 
table interference;  the  fact,  that  an  error  in  the  docketing  of 
a  judgment  was  the  error  of  the  clerk,  and  not  the  fault  of 
the  judgment  creditor  or  his  attorney,  will  not  authorize  the 
Court  of  Chancery  to  interfere,  to  deprive  another  judgment 
creditor  of  his  legal  priority  thereby  obtained.*  Judgments 
of  a  court  of  record  cannot  be  falsified  by  proof  aliunde. 
Thus  where  a  judgment  was  entered  by  the  clerk  as  upon  a 
verdict,  the  error  cannot  be  corrected  by  a  court  of  chancery, 

1  Freeman  v,  Sedwlok,  6  Gill,  28.         *  Nelson  o.  Armstrong,  5  Gnttt. 
'  Riohardson  v,  Williams,  3  Jones    354. 
Eq.  116.  •  Wells  v.  Smith,  13  Gray,  207. 

*  Goagh  V.  Pratt,  9  Md.  626.  '  Bachan  v.  Samner,  2  Barb.  Ch. 
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upon  parol  proof  that  the  judgment,  by  agreement,  should 
have  been  entered  nil  dicit  for  a  less  sum.'  So  A.  com- 
menced a  suit  against  B.  on  a  valid  debt,  and  attached  a 
large  amount  of  property ;  the  writ  being  issued  by  a  clerk 
who  had  usually  issued  such  writs,  but,  as  was  afterwards 
decided,  without  authority.  B.  brought  an  action  of  trespass 
against  A.  and  obtained  judgment.  A.  filed  a  bill  to  enjoin 
the  judgment.    Held,  he  was  not  entitled  to  relief.' 

§  89.  A  defendant  in  chancery,  who  resists  the  complain- 
ant's injunction,  on  the  ground  of  a  judgment  against  the 
complainant  at  law,  most  exhibit  the  record,  that  the  court 
may  see  that  the  form  of  action  prosecuted  admitted  the  de- 
fence.' 

§  40.  Equity  will  not  perpetually  enjoin  a  judgment,  upon 
the  ground  that  the  officer's  return  as  to  the  service  was 
false.^a)  So  a  bill  for  an  injunction  did  not  allege  fraud 
on  the  part  of  the  plaintiff  in  the  judgment,  but  merely  that 
the  deputy  sheriff  served  the  summons  out  of  his  bailiwick, 
and,  being  informed  of  the  defendant's  residence  out  of  his 
bailiwick,  failed  to  make  the  return  of  non  est  as  he  had 
promised  to  do.  The  bill  also  admitted  indebtedness  for  a 
part  of  the  amount,  but  did  not  state  how  much,  nor  offer 
to  pay  it.  Held,  no  sufficient  ground  of  injunction.'  So  (in 
California)  a  judgment  by  default  will  not  be  enjoined,  on  the 
ground  that  the  sherifi''s  return  on  the  summons  does  not 
show  the  place  in  which  service  was  made,  where  it  is  proved 
on  the  hearing,  that  the  defendant  was  served  in  a  certain 
county  in  the  State  more  than  forty  days  before  the  entry 

1  Bank  of  TenneBsee  v.  Patterson,  '  Wiliams  v,  Caplinger,  6  Humph. 

8  Humph.  363.  257. 

*  Stetoon   v.  Gk>ld8miih,  31  Ala.  *  Walkerv.  Robbin8,14How.  584. 

649.  >  Gardner  v.  Jenkins,  14  Md.  58. 


(a)  Ab  to  the  evidence  on  which  it  was  held  that  service  must  be 
considered  good,  and  such  as  to  preclude  relief  from  the  judgment,  see 
Windwart  v.  Allen,  13  Md.  196. 
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of  his  default.'  But  equity  will  enjoin  the  judgment  in  a 
suit  where  the  plaintiff  is  a  sheriff  and  serves  his  own  writ.* 
So,  where  no  process  was  executed  upon  a  defendant  in  an 
action  at  law,  and  he  did  not  appear  or  make  defence,  and 
judgment  went  against  him,  of  which  he  had  no  notice  until 
long  after  its  rendition;  held,  he  was  entitled  to  an  injunc- 
tion against  the  judgment,  whether  he  could  have  made  a 
valid  defence  or  not.'  And  a  judgment  obtained  by  means 
of  a  false  return,  and  without  any  notice  to  the  defendant, 
may  be  relieved  against.  Thus  where  it  was  uncertain 
whether  the  notice  was  served  at  all,  and,  if  it  was,  it  ap- 
peared to  have  been  served  in  such  a  manner,  by  reading  it 
to  the  defendant,  who  was  a  laboring  man  and  unacquainted 
with  such  matters,  and  at  the  same  time  handing  to  him  the 
declaration  in  another  suit,  as  would  naturally  mislead  him ; 
and  it  appeared  that  he  had  a  good  defence  to  the  action :  an 
injunction  against  the  judgment  was  ordered.'* 

§  41.  That  a  debt  was  divided,  and  suit  brought  on  each 
portion  in  a  justice's  court,  which  would  have  no  jurisdiction 
over  one  suit  for  the  whole  amount;  is  no  reason  for  enjoin- 
ing the  judgment  in  one  suit,  unless  it  also  appears  that  by 
means  of  the  division  the  defendant  was  deprived  of  some 
right  or  remedy,  and  that  he  had  not  consented  to  the  divi- 
sion.* 

§  42.  Questions  often  arise,  in  reference  to  the  precise 
mode  in  which  the  judgment  sought  to  be  enjoined  was  ren- 
dered. 

§  42  a.  Equity  will  relieve  against  a  judgment  obtained 
on  default,  by  the  fraud  of  the  plaintiff.'  So,  where  there  is 
no  service  and  a  default,  the  judgment  will  be  relieved 
against  in  equity,  if  the  merits  require  it.^    So  where,  by 

*  Pico  V.  Sanol,  6  Cal.  294.  *  Owens  v.  Kanntead,  22  111.  161. 

«  Knott  i;.  Jarboe,  1  Met.   (Ky.)  »  Pryor  v,  Emerson,  22  Tex.  162, 

504.  *  Porter  v,  Hoffet,  1  Morris,  108. 

>  Bell  V.  Williams,  1  Head,  229.  ^  Lucas  v.  Waller,  1  Morris,  303. 
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the  neglect  of  an  attorney  of  good  reputation,  a  party  has 
been  defaulted ;  if  he,  immediately  upon  discoyering  the 
default,  apply  for  redress,  he  is  not  guilty  of  laches,  and  (cer- 
tainly where  the  attorney  is  insolvent)  he  will  be  relieved 
from  the  default.^  But  where  a  defendant,  whose  counsel 
was  elected  to  the  bench,  heard  the  court  announce  at  the 
next  term,  that  no  case  in  which  he  had  been  employed 
would  be  heard,  and  went  away  and  was  defaulted ;  held, 
in  the  absence  of  any  substantial  defence,  he  was  not  entitled 
to  an  injunction.'  So  a  party,  against  whom  a  judgment  at 
law  is  rendered  by  default,  cannot  obtain  relief  against  it  in 
equity,  upon  the  ground  that  his  attorney  failed  to  appear 
for  him,  and  appeared  for  the  opposite  party ;  when  he  had 
only  requested  the  attorney  to  attend  to  any  and  all  business 
for  him,  and  had  not  mentioned  any  particular  case.'  Nor 
where  a  defendant  misnamed  in  the  process  is  in  court  when 
judgment  is  rendered  against  him  by  default,  and  fails  to 
defend  by  advice  of  his  counsel.'*  Nor  where  one,  not  duly 
served  with  process,  suflFers  judgment  by  default,  and,  on  the 
execution  of  a  writ  of  inquiry  at  a  subsequent  term,  appears, 
defends,  submits  evidence  to  the  jury,  makes  various  motions, 
files  a  bill  of  e:^ceptions,  and  appeals,  but  makes  no  proper 
attempt  to  have  the  judgment  by  default  set  aside.  His 
remedy  was  perfect  at  law.' 

§  43.  A  judgment  may  also  have  been  rendered  by  can- 
fession. 

§  44.  In  order  to  induce  a  court  of  equity  to  declare  a 
judgment  confessed  for  a  certain  amount  to  be  merely  col- 
lateral security  for  whatever  sum  might  be  found  due,  they 
must  be  satisfied  beyond  a  reasonable  doubt  that  such  was 
the  agreement ;  but  they  will  then  enjoin  the  judgment,  on 

*  Hoebsoh  o.  Baker,  7  Wis.  542.         ^  Graham  v,  Roberts,  1  Head,  56. 

*  Cardin  v.  Jones,  23  Geo.  175.  *  Ibid. 
"  Watts  v.  Gajle,  20  Ala.  817. 
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the  ground  that  to  enforce  it  would  be  a  fraud^  So  A.  held 
a  note  against  B.,  and  signed  the  following  indorsement: 
"If  B.  does  not  bring  a  suit  against  C,  I  am  not  to  demand 
the  within."  B.  confessed  judgment  at  law,  reserving  equity, 
and  in  his  bill  charged,  that  the  note  was  given  for  services 
to  be  rendered  in  prosecuting  a  caveat^  and  prayed  discovery. 
A.  answered  that  he  did  not  remember  for  what  suit  the 
note  was  given.  A  perpetual  injunction  was  decreed.'  So, 
in  August,  1844,  B.  recovered  a  judgment  against  A.,  who 
was  then  seized  of  certain  lands.  On  the  6th  of  January, 
1845,  A.  conveyed  an  undivided  half  of  the  lands  to  C.  On 
the  14th  of  January,  1845,  A.  confessed  a  judgment  to  D., 
upon  which  execution  was  immediately  issued,  and  levied 
on  all  the  rights  of  A.  On  the  19th  of  August,  1845,  exe- 
cution was  issued  on  B.'s  judgment,  and  levied  on  all  the 
lands.  An  injunction  was  allowed,  restraining  the  sheriff 
from  selling,  under  the  judgment  confessed  to  D.,  the  undi- 
vided half  which  had  been  conveyed  to  G.  prior  to  the  entry 
of  his  judgment.  The  bill  further  charged,  that  the  judg- 
ment to  D.  was  coUusively  confessed,  and  taken  for  the  pur- 
pose of  defeating  the  prior  judgment,  and  of  protecting  A.'8 
property  from  his  creditors ;  and  prayed  that  B.'s  judgment 
might  be  declared  the  prior  lien  on  all  the  lands.  A  demur- 
rer to  the  bill  was  overruled.^  So  a  itdre  facias  on  a  dormant 
judgment,  obtained  during  the  sickness  of  the  defendant  and 
in  the  absence  of  his  attorney,  by  an  unauthorized  confession 
of  ji!idgment  by  an  inexperienced  attorney,  upon  a  note  out- 
lawed by  the  statute  of  limitations^  which  had  been  duly 
pleaded,  is  properly  restrained  by  injunction  until  the  com- 
plainant can  establish  the  facts  alleged  in  his  bill,  in  which 
case  either  the  judgment  should  be  decreed  satisfied,  or  the 
suit  to  revive  it  perpetually  enjoined.* 

§  45.  But  it  will  require  a  very  strong  case  to  justify  an 

■  Heigliler  v.  Savage,  &c.,  12  Md.        '  Oaklejr  v.  Toang,  2  Halat.  Ch. 
383.  453. 

>  Daveiss  v,  WKee,  1  Bibb,  331.  *  Cheek  v.  Tajlor,  22  Geo.  127. 
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injaDcttOD  upon  a  judgment  rendered  by  confession  on  a  debt 
due  for  more  than  thirty  years,  from  which  no  appeal  has 
been  taken.^  So  where  judgments  were  rendered  on  confes- 
sion before  a  justice  of  the  peace,  no  warrants  having  been 
issued  or  served  on  the  defendants;  on  a  bill  for  injunction 
to  restrain  executions,  it  was  held,  that  relief  should  be 
sought  at  law,  by  appeal,  and  not  in  equity.' 

§  48.  Where  contractors  on  a  railroad  agreed  with  the 
company  to  refer  all  disputes  and  differences  to  the  engineer 
of  the  company,  whose  decision  should  be  conclusive  and 
without  appeal ;  and  the  engineer  was  a  stockholder  to  the 
amount  of  ten  thousand  dollars,  which  was  unknown  to  the 
contractors  at  the  time  of  making  the  agreement;  held, 
on  a  bill  filed  by  the  contractors,  equity  might  set  aside  the 
award,  and  order  an  account  for  their  damages  by  breach  of 
the  contract.^  So  where  a  defendant  agreed  that  the  justice 
should  render  a  conditional  judgment  against  him,  and  the 
justice  entered  an  absolute  judgment,  by  confession ;  held, 
chancery  had  jurisdiction  to  relieve  against  the  judgment.^ 

§  47.  Equity  will  not  grant  relief  against  a  decree  of  the 
Probate  Court,  because  it  was  rendered  without  notice  to  the 
parties,  when  the  rendition  of  the  decree  was  suspended  by 
consent,  until  the  opinion  of  the  Supreme  Court  in  another 
case  between  the  same  parties  "could  be  had,"  and  the  de- 
cree was  not  rendered  until  after  such  opinion  had  been  ob- 
tained.' 

§  48.  Where  an  illegal  contract  has  been  partially  per- 
formed, and  the  party  who  has  received  the  benefit  of  such 
performance  gives  a  judgment  for  the  value,  equity  will  not 
relieve  him  from  the  judgment,  although  the  amount  could 

'  GntTelj  9.  SoQtherl&nd,  29  Geo.  '  Milnor  v.  Georgia,  &o.,  4  Geo. 

335.  386. 

*  Brambangh  v,  Sohueblj,  2  Md.  *  Gwinn  v,  Newton,  1  Humph.  710. 

320.  ^  Stein  v.  Barden,  30  Ala.  270. 
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not  have  been  recovered  at  law,  od  account  of  the  ille- 
gality." 

§  49.  An  equitable  jurisdiction  is  exercised  over  judg- 
ments  entered  by  confession,  upon  bonds  and  warrants  of 
aUomey,  by  courts  of  law.*  But  where  a  debtor  who  is 
under  arrest  gives  to  the  creditor,  as* the  consideration  for 
his  discharge,  a  warrant  of  attorney  for  the  whole  amount  of 
the  debt,  together  with  the  sums  due  on  other  accounts;  his 
being  under  arrest  will  not  be  a  ground  for  relief,  if  the 
arrangement  has  been  entered  into  by  him  deliberately,  ad* 
visedly,  and  with  full  knowledge  of  the  circumstances.  So, 
although  one  of  the  debts  is  barred  by  the  statute  of  limita- 
tions.* 

§  60.  A  bill  for  relief  against  a  judgment  at  law,  rendered 
by  default,  alleging  that  the  writ  was  not  served  upon  the 
complainant,  that  an  attorney  entered  Ms  appearance  for  him 
without  his  knowledge,  and  that  judgment  was  rendered 
without  the  knowledge  of  the  attorney,  and  showing  a  good 
defence  at  law,  the  allegations  being  wholly  unsupported  by 
proof,  was  dismissed,  and  the  injunction  dissolved.^  So  where 
a  regular  attorney  of  the  court  appears  and  answers  for  the 
defendant  in  a  suit  at  law,  a  judgment  recovered  by  the 
plaintiff  will  not  be  vacated  nor  execution  enjoined,  though 
the  attorney  appeared  without  authority,  unless  it  is  shown 
that  the  attorney  is  not  of  sufficient  ability  to  answer  for  the 
damages  caused  by  his  unauthorized  appearance,  or  there 
has  been  collusion  between  him  and  the  plaintiff  in  the  suit 
at  law.' 

§  51.  Equity  will  not  relieve  against  a  judgment,  where 
the  plaintiff  has  given  a  forthcoming  bond  which  was  forfeited, 

*  Yonng  V,  Be&rdslejr,  11  Paige,  *  Pratherv.  Prather,  11  Gill  &  J. 

93.  110.    See  Cajrce  v.  PoweU,  20  Tex. 

>  Lake  v.  Cooke,  15  IH.  3.53.  767. 

>  Richards  o.  Curlewis,  31  Eng.  '  Bunton  v.  Lyford,  37  N.  H.  512. 
Law  and  Eq.  419. 
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although  the  judgment  on  the  bond  was  erroneous,  the  party 
having  a  remedy  for  the  error  at  law/ 

§52.  Equity  will  not  re-examine  and  readjust  settlements 
made  by  rompromisc  judgments  in  courts  of  law  having  juris- 
diction of  the  subject-matter,  unless  in  case  of  fraud,  accident, 
or  mistake.' 

§  53.  A  bill  will  not  lie  to  enjoin  a  judgment  upon  an 
award,  upon  the  ground  that  the  arbitrators  received  hearsay 
evidence,  and  committed  other  irregularities  at  the  hearing.^ 

§  54.  After  a  verdict  in  an  inferior  court,  which  has  no 
power  to  grant  a  new  trial,  chancery  will  grant  relief  on  the 
ground  o(  newly  discovered  evidence,  where  the  sum  in  contro- 
versy is  sufficiently  large  to  bear  the  expense.*  And  where 
a  bill  in  equity  alleged,  that  an  important  fact  had  been  dis- 
covered since  a  former  decree,  without  the  negligence  of  the 
complainant,  that  by  this  fact  the  decree  would  be  changed, 
and  prayed  for  general  relief  and  for  an  injunction  against 
part  of  the  former  decree;  held,  the  bill  should  be  considered 
as  one  of  review,  though  the  record  of  the  former  case  was 
not  made  part  of  it ;  and  that  on  the  prayer  relief  would  be 
granted,  as  in  a  bill  of  review.' 

§  55.  A  part  of  certain  property  conveyed  by  a  deed  in 
trust  was  sold  on  execution  against  the  grantor,  the  sheriff 
taking  a  bond  of  indemnity  from  the  judgment  creditor. 
Suit  was  afterwards  brought  upon  the  bond,  in  the  name  of 
the  sheriff,  for  the  benefit  of  the  trustee  in  the  bond.  The 
defence  was  set  up,  of  fraud  in  the  deed,  but  a  verdict  was 
recovered  and  judgment  rendered  for  the  plaintiff.  The  de- 
fendant then  files  a  bill  in  equity,  on  the  ground  of  newly- 

•  Robb  V.  Halves,  11  S.  &  M.  140,        *  Floyd  v.  Jayne,  6  John.  Ch.  479. 

*  Hahn  v.  Hart,  12  B.  Hon.  426.  *  B&sye  v.  Beard,  12  B.  Mon.  581. 
'  Hant  V,  Coachman,  6  Rich.  Eq. 

286. 
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discovered  evidence,  proving  the  fraud  as  to  some  of  the 
debts  secured,  but  not  disputing  the  others,  and  prays  for 
an  injunction  to  the  judgment,  a  new  trial,  and  general  relief. 
Held,  not  a  ground  of  new  trial,  which  would  not  probably 
afford  the  proper  relief,  but  that  the  court  would  retain  the 
cause,  and  allow  the  plaintiff  to  impeach  the  deed,  notwith* 
standing  the  defence  at  law ;  that  he  was  entitled  to  an  ao* 
count  of  the  trust  subject,  and  to  have  it  properly  disposed 
of  among  the  parties  in  interest ;  and  that,  as  the  deed  pur- 
ported to  indemnify  one  of  the  parties,  as  to  whom  the  deed 
was  alleged  to  be  fraudulent,  as  surety  of  the  grantor  for 
certain  debts  due  to  specified  creditors,  these  creditors,  as 
well  as  those  directly  secured,  and  whose  debts  were  not 
questioned,  were  necessary  parties.' 

§  56.  In  a  bill  to  enjoin  a  judgment  on  the  ground  of 
newly-discovered  evidence,  such  evidence  should  be  set 
forth."*  It  must  not  be  cumulative,*  And  it  has  been  some- 
times held  that  equity  will  not  interfere,  except  in  a  case 
of  fraud,  in  behalf  of  either  party,  upon  the  ground  of  testi- 
mony being  discovered  since  the  trial,  which  was  unknown 
to  the  party  at  the  time  of  the  trial,  and  which  would 
have  materially  varied  the  result.^  Such  relief  will  not  be 
granted  for  newly-discovered  evidence  of  payment,  where 
the  plaintiff  neglected  to  plead  the  payment,  and  to  produce 
witnesses  of  admissions,  by  the  defendant,  of  the  payment; 
though  the  full  extent  of  their  testimony  was  not  known  to 
the  plaintiff,  who,  it  appeared,  had  made  no  inquiry.' 

§  67.  Where  the  execution  of  a  judgment  has  been  en* 
joined,  and  the  defendant  admits,  upon  being  interrogated,  a 
partial  payment^  the  injunction  should  be  perpetuated  for 
this  amount,  and  dissolved  for  the  remainder.*    So  where 

I  BiUnps  V.  Sears,  5  Oratt.  31.  '  Flojd  v,  Jayne,  6  John.  Ch. 

•  Miner  v.  MoGaire,  1  Morris,  150.  479. 

*  Pemberton  v.  Kirk,  4  Ired.  £q.  '  Perry  v.  Kearney,  14  La.  An. 
178.  400;  Tapp  v.  Beverley,  1  Leigh,  80. 

«  PoweU  V.  Watson,  6  Ired.  Eq.  94. 
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part  of  the  jadgment  appears  from  the  petition  to  be  jast,  an 
injanction  as  to  the  whole  should  bo  reversed.^  So  where,  in 
redacing  to  writing  a  contract  for  the  sale  of  land  and  the 
crops  thereon,  valued  at  $100  in  the  contract,  the  undertak* 
ing  of  the  seller  to  put  the  purchaser  in  possession  of 
the  crops  was  omitted  by  mistake,  and  he  did  not  thus 
put  him  in  possession,  but  recovered  judgment  for  the 
whole  amount  of  the  purchase-money;  held,  the  jadgment 
should  be  enjoined  for  (lOO.'  So  where  foreigners  were 
sued,  in  an  action  which  gave  them  no  notice  of  the  particu- 
lar claim,  and  new  counts  were  filed  at  the  trial,  covering  a 
claim  not  before  embraced  in  the  declaration,  and  a  verdict 
was  given  for  the  plaintifi^  which  could  not  have  been  ob- 
tained upon  facts,  which  the  defendants  would  have  supplied 
on  having  notice ;  held,  a  case  of  surprise,  and  that  an  in- 
junction  should  issue  as  to  so  much  of  the  verdict  as  was 
clearly  wrong,  and  which  would  not  have  been  given  but  for 
the  sarprise.'  So  where  the  parties  to  a  suit  submit  to  arbi- 
tration, and  an  award  is  made  that  the  defendant  pay  a  certain 
sum,  with  costs,  which  he  does,  for  the  debt,  by  note  with 
security,  but  fails  to  pay  the  costs,  and  the  plaintiff  recovers 
judgment  for  the  whole  debt,  the  defendant  not  appearing 
and  pleading;  equity  will  relieve  on  the  ground  of  surprise.^ 
So  A^  having  a  judgment  against  B.,  agreed  to  receive  from 
the  trustee  of  B.  the  amount  of  the  judgment,  without  interest, 
in  satisfaction,  and  a  part  was  accordingly  paid.  A.  after- 
ward took  out  execution  for  the  whole  amount.  Held,  on  a 
bill  by  the  trustee,  that  he  might  have  the  interest  enjoined, 
or  his  obligation  to  pay  the  judgment  cancelled.'  So  in  an 
action  at  law  on  accounts,  the  defendants  applied  for  an 
injunction  to  the  judgment.  Held,  that  a  mistake  and 
miscalculation  on  the  part  of  the  jury,  which,  if  discovered 
in  time,  would  have  furnished  good  grounds  for  a  new 
trial,  entitled  the  appellant  to  relief  in  equity,  when  ascer- 

^  CriflsweU  v,  Bledsoe,  22  Tez.        *  Bellv.Canninghain,lSamn.89. 
656.  *  Sneed  v.  Town,  4  Eng.  535. 

'  Booth  V.  Kesler,  6  Oratt.  350.  *  Thomas  o.  Brashear,  4  Monr.  65. 
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tained  by  after-discovered  testimony.'  Held,  also,  that  the 
relief  should  be  by  reference  to  a  commissioner  to  ascertain 
the  real  amount  due.*  So  where  a  j  udgment  debtor  delivered 
to  the  creditor  a  bill  of  exchange,  to  be  credited  on  the  judg- 
ment when  collected;  on  a  bill  to  enjoin  the  judgment,  held, 
the  creditor  must  credit  the  bill  upon  the  judgment,  or 
deliver  it  back  to  the  debtor.*  So  where  a  justice's  judg- 
ment was  enjoined  upon  proof  that  it  was  had  without  ser- 
vice; upon  admission  of  the  debt,  the  court,  having  acquired 
jurisdiction,  continued  the  injunction  as  to  the  justice's  costs, 
but  gave  judgment  to  the  respondent  for  the  debt.^  But 
where  one  ground  of  injunction  against  a  judgment  was,  that 
the  plaintiff  in  the  suit  enjoined  had  received  payment  of  a 
large  part  of  the  debt,  in  consideration  of  which  he  had 
agreed  to  dismiss  the  suit  at  his  own  cost,  and  that  he  had 
not  done  so,  but  had  taken  judgment  for  the  whole  amount; 
held,  it  did  not  appear  that  he  was  seeking  to  enforce  pay- 
ment without  giving  the  proper  credits,  and,  if  he  was,  the 
complainant  could  not  enjoin  the  whole  judgment  because  of 
the  payment  of  a  part.' 

§  58.  When  the  amount  of  the  fi.fa,  exceeds  that  of  the 
judgment,  the  right  to  enjoin  is  limited  to  the  excess.^ 

§  69.  Equity  will  grant  relief  against  a  judgment  obtained 
by  fraud,  to  the  extent  of  the  injury,  and,  if  it  applies  only 
to  part  of  the  land,  relief  will  be  granted  to  that  extent.^ 

§  60.  Where,  on  relieving  against  a  judgment,  there  is  no 
means  of  ascertaining  how  far  it  is  correct,  but  only  that 
it  is  unconscionable  to  some  extent,  it  will  be  set  aside  in 

1  Rust  V.  Ware,  6  Gratt.  50.  ^  Barrow  o.  Robiohaaz,  14  La.  An. 

s  Ibid.  207. 

>  Newman  v.  Meek,  1  S.  &  M.  Ch.  ^  Danlap  v.  Stetson,  4  Mas.  349. 

331.  '  MoRae  v.  Woods,  2  Wasli.  Va. 

4  WiHis  V.  Gordon,  22  Tex.  241.  80. 

^  Alexander  v.   Bavlor,  20  Tex. 
560. 
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§  61.  Equity  has,  under  ordinary  circumstances,  no  power 
to  reduce  an  assessment  of  damages  by  a  jury  in  an  action 
of  covenant,  or  to  enjoin  the  collection  of  any  part  thereof.^ 

§  62.  A  bill,  to  enjoin  a  judgment  on  account  of  usury, 
must  tender  the  amount  equitably  due.'  And  an  injunc- 
tion, on  the  ground  that  the  defendant  is  entitled  to  a  credit 
for  part  of  the  judgment,  should  be  with  a  proviso,  that  the 
plaintiff  may  proceed  by  execution  to  collect  the  balance.' 

§  63.  Payment  may  be  set  up  as  the  ground  for  an  injunc- 
tion. As  where  a  payment  is  made  in  confidence  that  it  will 
be  credited,  and  the  credit  is  not  given,  but  judgment  taken 
for  the  whole  amount.*  So,  where  prior  judgments  have 
been  paid,  and  yet  the  holder  threatens  to  levy  on  land,  the 
holderof  a  junior  judgment  may  have  this  cloud  on  the  title 
removed  by  injunction.*  Judge  Story  says:  "One  of  the 
plainest  cases,  which  can  be  put,  of  the  propriety  of  granting 
an  injunction  to  a  judgment  at  law,  is,  where  it  has  been  in 
fact  satisfied,  and  yet  the  judgment  creditor  attempts  to  set 
it  up,  and  enforce  it,  either  against  the  judgment  debtor  or 
against  some  person  claiming  under  him  who  is  thereby 
injured  in  property  or  rights.  In  such  cases  a  court  of  law 
would  often  be  exceedingly  embarrassed  in  giving  the  proper 
redress  if  it  could  give  it  at  all.  But  courts  of  equity  deal 
with  it  at  once,  and  apply  the  most  complete  remedial  relief.® 
Suppose  a  party  is  sued  at  law  for  a  debt  of  long  standing; 
and  a  judgment  is  obtained  against  him  for  the  amount 
although  he  has  actually  paid  it,  but  he  is  unable,  after  due 
search,  to  find  a  receipt  or  release  which  would  establish  the 
fiict;  and  then,  afler  judgment,  the  paper  is  unexpectedly 
found,  either  in  his  own  possession  or  in  that  of  a  third 
person.  At  law  there  would  be  no  redress  under  such  cir- 
cumstances.   The  judgment  would  be  conclusive.    But  a 

>  Reed  9.  Clarke,  4  Monr.  18.  ^  Dickenflon  v,  M*Dennott,  13  Tex. 

•  Shelton  V.  0\\\  11  Ohio,  417.  248. 

'  Hodges  p.  Planters',  &c.,  7  GiUA        ^  Shaw  r.  Dwight,  16  Barb.  536. 
J.  306.  «  2  Story's  £q.  194,  seot.  b76. 


186  THE  LAW  OF  INJUNCTIONS.  [CH.  V. 

court  of  equity  would  in  such  a  case  afford  relief  by  a  per- 
petual injunction  of  the  judgment."'  Thus,  afler  a  mandate 
from  the  Supreme  Court  of  the  United  States,  ordering  the 
Circuit  Court  to  enter  judgment  for  the  plaintiff,  the  defend- 
ant moved  the  Circuit  Court  for  leave  to  file  a  plea  puis 
darrein  continuance  that  he  had  paid  the  whole  amount  in 
question  under  process  from  the  State  courts,  but  the  court 
refused,  on  the  ground  that  they  could  do  nothing  but  carry 
out  the  mandate  of  the  Supreme  Court.  Held,  such  defend- 
ant was  entitled  to  an  injunction  to  stay  proceedings  at  law 
under  the  judgment  of  the  Circuit  Court.'  So  (in  Maryland) 
when  a  decree  of  the  Court  of  Appeals  has  been  satisfied, 
either  by  a  payment  in  money,  or  money's  equivalent,  but 
the  party  is  proceeding  to  enforce  it  by  execution;  equity 
may  and  is  bound  to  prevent  it  by  injunction.' 

§  64.  But  it  is  no  ground  for  relief  from  a  judgment,  that 
a  payment  on  a  bond  was  not  indorsed  on  the  bond.  Such 
defence  might  have  been  made  at  law.*  Nor  that  the  party 
did  not  prove,  on  the  trial,  payments  which  he  alleges  he 
had  made,  unless  he  shows  some  fraud  or  circumvention,  to 
prevent  his  making  the  proof.'  So,  it  is  held,  the  defendant 
in  a  judgment  has  a  full  and  complete  remedy  at  law,  by 
supersedeas^  to  obtain  credit  for  a  part  payment  of  the  judg- 
ment, and  consequently  such  payment  constitutes  no  ground 
for  equitable  relief.*  So  equity  will  not  interfere  with  a 
judgment,  recovered  after  a  settlement  between  the  parties, 
prior  to  the  commencement  of  suit.  The  remedy  is  by 
appeal  or  error.'  So,  in  Texas,  the  statute  (Hart.  Digest, 
Art.  1599)  manifestly  has  no  application  to  an  injunction 
to  stay  execution,  for  causes  which  have  arisen  subsequent 
to  rendition  of  the  judgment.  As  that  the  debtor  had  placed 
claims  in  the  hands  of  the  creditor's  attorney,  to  be  collected 

I  2  Storj*B  Eq.  196,  sect.  879.  *  Harnsbarger  r.  Kinnej,  13  Gratt 

'  Humphreys  r.  Leggett,  9  How.  511. 

297.  *  Deader  o.  Erwin,  7  Ired.  Eq.  250. 

«  M'Clellan  v.  Crook,  4  Md.  Ch.  "  Perrine  v.  Carlisle,  19  Ala.  686. 

Decis.  398.  ^  Dann  o.  Fish,  8  Black.  407. 


4 


CH.  v.]  JUDQMSNT3  AND  EXECUTIONS.  187 

and  applied  on  the  execution,  and  that  large  sums  had  been 
collected  on  these  claims.   These  facts  do  not  show  payment.^ 

§  65.  Where  the  defendant  in  a  judgment  pays  the  amount 
to  the  plaintiff,  after  notice  of  an  assignment  of  the  judgment, 
equity  will  not  relieve  him  from  an  execution  thereon  for 
the  benefit  of  the  assignee.'  But  where  an  agent  prosecuted 
a  suit  in  favor  of  his  principal  to  judgment,  and  indorsed 
upon  the  execution  that  a  part  of  it  was  for  his  own  benefit; 
and,  before  the  execution  was  placed  in  the  hands  of  the 
sheriff,  the  defendant  paid  the  whole  amount  to  the  principal, 
and  took  his  receipt  in  full  discharge:  held,  equity  would 
enjoin  all  further  proceedings  on  the  execution.' 

§  66.  On  a  bill,  filed  by  sureties  in  a  bond  given  for  the 
purchase-money  of  land,  to  have  a  judgment  thereon  against 
them  entered  satisfied,  or  perpetually  enjoined;  in  granting 
the  prayer  of  the  bill,  the  court  must  vacate  the  sale  of  the 
land;  and,  to  do  this,  the  purchaser  or  his  heirs  must  be 
parties  to  the  bill.^ 

§  66  a.  Where  the  plaintiff  has  enjoined  the  execution  of 
a  judgment,  alleging  that  it  had  been  paid,  and  praying  that 
it  should  be  decreed  to  have  been  satisfied;  it  is  error  to 
render  a  final  judgment,  on  overruling  the  defendant's  mo- 
tion to  dissolve  the  injunction.  The  conservatory  process 
of  injunction,  in  such  a  case,  is  separate  from  the  principal 
demand,  which  should  be  put  at  issue  regularly,  before  final 
judgment.' 

§  67.  Where  the  petitioner  avers  that  an  execution  had 
been  issued  ^'for  the  amountof  the  judgment  and  costs,"  and 
that  certain  payments  had  been  made  thereon,  but  not,  dis- 

I  Williams  v.  Bradbnrj,  9  Tez.        *  Baohanan  v,  Toiranoe,  11  Gill  k 
487.  J.  342. 

■  Holland  v.  Dale,  Minor,  265.  ^  Kdoz  v.  Coroner,  13  La.  An.  88. 

'  Crawford  v.  Tharmond,  3  Leigh, 
85. 
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tinctly,  that  thej  had  not  been  credited,  a  general  demurrer 
cannot  be  sustained/ 

§  68.  Where  creditors,  after  the  debt  has  been  paid  to 
them,  seek  to  enforce  a  judgment  against  a  receiptor  of  the 
property  attached,  equity,  to  prevent  circuity  of  action,  will 
enjoin  the  suit.  The  judgment  against  the  receiptor,  being 
merely  collateral  to  the  debt,  is  in  the  nature  of  a  penalty ; 
and  if  payments  were  made  prior  to  that  judgment,  and  not 
allowed  for  in  making  it  up,  equity  will  restrict  the  creditor 
to  the  collection  of  the  balance.  Where  it  is  obvious  that 
the  creditors,  after  having  obtained  judgment  against  the 
receiptor  for  the  full  amount  of  the  debt,  making  no  allow- 
ance for  payments,  received  from  the  receiptor  the  balance 
actually  due  to  them  upon  the  debt,  and,  by  words  and 
actions,  gave  him  to  understand  that  they  considered  the 
judgment  against  him  paid,  with  a  mere  view  of  keeping 
him  along  until  his  remedy  by  petition  for  a  new  trial 
should  be  gone  by  lapse  of  time,  and  then  pursuing  him  for 
the  balance  appearing  due  upon  the  j-udgment  against  him; 
there  can  be  little  doubt  that  equity  may  enjoin  the  judg- 
ment, upon  the  mere  ground  of  fraud.' 

§  69.  Equity  will  relieve  against  the  suing  out  or  levy  of 
execution  upon  a  judgment  enjoined,  which  has  been  dis- 
charged by  proceedings  in  bankruptcy.*  (See  Bankruptcy) 
But  where  a  defendant  filed  a  bill  in  equity  to  set  aside  a 
judgment,  alleging  that  the  plaintiff,  after  a  default  at  the 
first  term,  fraudulently  permitted  the  case  to  be  continued 
to  the  second,  third,  and  fourth  terms,  and  at  the  fifth  term 
took  his  judgment,  the  defendant  having  filed  no  plea  or 
answer,  notwithstanding  he  had  obtained  a  discharge  in 
bankruptcy,  subsequent  to  the  first  term,  supposing  judg- 
ment had  been  rendered  at  that  term;  held,  on  demurrer  to 
the  bill,  that  the  demurrer  only  admitted  the  facts  alleged, 

I  WiUiams  v.  Bradbury,  9  Tez.  *  Pdatross  v.  McLaaghlin,  6  Gratt. 
487.  64. 

<  Paddook  v.  Palmer,  19  Vt.  581. 
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and  not  the  fraud;  and  that  those  facts  did  not  constitute  a 
fraud  in  the  procurement  of  the  judgment,  so  as  to  authorize 
a  court  of  equity  to  set  it  aside.^ 

§  69  a.  Analogous  to  payment,  as  a  defence,  is  that  of 
setoff, 

§  70.  The  allegations  in  a  bill  in  equity,  for  an  injunction 
against  a  judgment,  that  the  defendant  is  indebted  to  the 
complainant,  that  he  is  insolvent,  and  that  the  demand 
sought  to  be  enforced  at  law  is  satisfied,  are  sufficient  to 
give  the  court  jurisdiction.*  So  A.  obtained  two  judgments 
against  the  administrators  of  B.,  which  were  unsatisfied. 
Commissioners  were  appointed  to  sell  the  real  estate  of  B. 
on  credit,  and  to  pay  over  the  proceeds  to  the  administrators. 
A.  purchased  at  the  sale,  giving  his  notes  in  payment.  Held, 
that  A.  might  enjoin  a  judgment  on  the  notes,  and  set  off  the 
judgments  held  by  him  against  it,  if  it  did  not  appear  by 
the  answer  that  there  were  any  demands  against  the  estate 
entitled  to  precedence^  and  that  it  was  not  necessary  for  A. 
to  aver  that  fact  in  his  bill.^ 

§  71.  Where  G.,  and  L.  his  wife,  who  was  executrix  of  a 
will  by  which  she  was  required  to  educate  and  support  the 
wife  of  M.  during  her  minority,  boarded  M.'s  wife  under  an 
agreement  not  to  charge  her  for  such  board,  and  afterwards 
obtained  judgment  in  attachment  for  such  board,  and  at  the 
time  of  the  attachment  had  funds  in  their  hands  belonging 
to  M.  in  the  right  of  his  wife,  more  than  enough  to  satisfy 
the  judgment;  it  was  held  that  M.  was  entitled  to  be  relieved 
against  the  judgment;  and  that,  independent  of  the  agree- 
ment, if  G.  and  his  wife  had  funds  enough  in  their  hands  to 
pay  the  board  of  M.'s  wife,  which  could  properly  be  applied 
to  such  payment,  the  court  would  compel  such  an  appropria- 
tion  in  satisfaction  of  the  judgment.* 

^  Bellamy  v.  Woodson,  4  Geo.  175.        *  Dickinson  v,  Chism,  2  Bfonr.  144. 
'  Bettifion  v.  Jennings,  3  Eng.  287.        *  Moore  v.  Gamble,  1  Stockt.  246. 
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§  72.  But  a  party  going  into  equity  to  enjoin  a  judgment 
on  the  ground  of  offsets,  must  show  as  strong  a  claim  to  be 
paid  the  offsets  as  if  he  were  suing  on  them  in  law  or  equity.^ 
And  a  defendant  in  an  action  at  law,  having  a  set-off  available 
either  at  law  or  in  equity,  but  neglecting  to  plead  it,  cannot 
afterwards  make  it  a  ground  of  relief  in  equity  from  the 
judgment  against  him  in  such  action,  without  showing  suffi- 
cient excuse  for  his  neglect.  That  he  was  advised  the  law 
court  had  no  jurisdiction  of  the  set-off,  is  no  such  excuse.' 
So  where  an  answer  admitted,  that  the  jury  did  not  allow  a 
credit  to  which  the  complainant  was  entitled,  but  it  appeared 
upon  calculation,  upon  the  data  on  which  the  verdict  was 
made,  that  the  credit  was  allowed,  a  decree  enjoining  the 
amount  was  reversed.'  So  an  injunction  was  refused,  where 
a  party  was  guilty  of  negligence  in  omitting  to  file  a  set-off, 
though  he  alleged  sickness  in  his  family  and  the  absence  of 
his  counsel;  there  having  been  no  motion  for  a  continuance, 
nor  affidavit  of  grounds  therefor.^  And  where,  in  an  action 
at  law,  the  defendant  was  prevented  by  unavoidable  accident 
from  setting  up  independent  offsets  liable  to  be  enforced  at 
law,  he  cannot  enjoin  the  judgment  and  set  up  his  offsets 
against  it,  but  must  pursue  his  remedy  at  law.  And  if  his 
offsets  are  only  recoverable  in  equity,  he  cannot  enjoin  the 
judgment  and  avail  himself  of  his  claims  against  it'  So 
where  a  bill  was  filed  to  have  an  execution  enjoined,  on  the 
ground  that  the  plaintiff  in  execution  was  insolvent,  and,  at 
the  time  he  recovered  his  judgment,  was  indebted  to  the  de- 
fendant in  execution,  and  the  complainant  sought  to  have 
this  indebtedness  set  off  against  the  execution;  held,  the  bill 
must  be  dismissed  for  want  of  equity.^  So  A.  obtained  a 
judgment  against  B.  for  $1,200,  and  subsequently  B.  pur- 
chased and  took  a  written  assignment  of  two  judgments 
against  A.  for  $1,881,  and  filed  his  bill  to  have  them  set  off 

I  V^alker  v,  Ayres,  1  Clarke,  449.        *  Griffith  v.  Thompson,  4  Gratt. 
'  Pearoe  v,  Wiuier.&o.,  32  Ala.  68.     147. 

*  Fogue  V.  ShotweUi  2  Dana,  281.        «  Hudson  v.  Kline,  9  Oratt.  379. 

«  Rirea  v.  Rires,  7  Eioh.  £q.  353. 
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as  a  satisfaction  of  A.'s  judgment.  Held,  according  to  the 
Georgia  judiciary  act  of  1799,  it  should  affirmatively  appear 
that  there  were  no  other  judgment  liens  upon  the  defendant's 
property,  before  equity  would  interfere  and  decree  satisfao- 
tion  of  a  particular  judgment  therefrom;  and  that  the  com- 
plainant had  an  ample  and  adequate  remedy  at  law,  to  obtain 
satisfaction  of  his  judgments  out  of  the  property  of  the 
defendant.^  So  A.  recovered  a  judgment  against  B.,  in  a 
justice's  court,  on  a  store  account  for  $76.  B.,  alleging  that 
A.  was  indebted  to  him  in  the  sum  of  $180  on  a  promissory 
note,  which  he  could  not  have  pleaded  in  offset,  in  a  justice's 
court,  applied  for  an  injunction  to  restrain  him  from  levying 
his  execution  until  he  could  recover  a  judgment  on  the  note, 
when  it  could  be  set  off.  Held,  the  petition  did  not  state 
sufficient  cause  for  an  injunction,  but  insolvency  or  special 
circumstances  of  hardship  should  appear.  Also,  that  the 
petitioner  should  have  brought  suit  on  the  note,  and  in  his 
petition  have  prayed  an  injunction.  One  suit  then  would 
have  sufficed.' 

§  78.  So  equity  cannot  restrain  the  execution  of  a  judg- 
ment  recovered  by  a  non-resident  plaintiff,  merely  because 
the  defendant  has  a  cross  action  at  law  growing  out  of  the 
same  transaction,  but  which  he  cannot  prosecute  in  the  courts 
of  the  State  as  long  as  the  plaintiff  keeps  out  of  it.^ 

§  74.  Where  a  judgment  at  law  is  enjoined,  and  an  account 
directed  to  be  taken,  the  commissioner  ought  not  to  give  the 
plaintiff  at  law  credit  for  claims  not  exhibited  to  the  jury, 
nor  mentioned  in  the  answer,  and  which  are  prior  in  date  to 
the  commencement  of  the  suit  at  law.^ 

§  75.  It  has  already  been  stated,  that  a  trial  at  law  and  a 
judgment  founded  thereon  cannot  be  revised  by  a  court  of 

*  WeUborn  r.  Bonner,  9  Geo.  82.  *  BeaU  r.  Brown,  7  Md.  393. 

'  Bradj  r.  Hancock,  17  Tex.  361.        *  Lipscomb  v.  Winston,  1  Hen.  k 

M.  463. 
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equity,  unless  there  are  special  equitable  reasons  for  such 
interference.  The  general  rule  is  applied,  oi  res  judicata  and 
estojypel.  It  is  said,  "  There  are  cases  cognizable  at  law,  and 
also  in  equity,  and  of  which  cognizance  cannot  be  effec- 
tually taken  at  law,  and  therefore  equity  does  sometimes 
interfere;  so,  where  a  verdict  has  been  obtained  by  fraud, 
or  where  a  party  has  possessed  himself,  improperly,  of  some- 
thing, by  means  of  which  he  has  an  unconscientious  advan- 
tage at  law,  which  equity  will  either  put  out  of  the  way  or 
restrain  him  from  using :  but  without  circumstances  of  that 
kind,  I  do  not  know  that  equity  ever  does  interfere  to  grant 
a  trial  of  a  matter  which  has  already  been  discussed  iu  a 
court  of  law,  a  matter  capable  of  being  discussed  there,  and 
one  which  the  court  of  law  had  full  jurisdiction."*  And,  in 
-conformity  with  these  views,  an  injunction  will  not  be  main- 
tained in  arrest  of  an  execution,  on  grounds  that  might  have 
been  pleaded  in  defence  before  judgment.'  Where  a  defence 
has  been  made  to  a  suit  at  law,  the  defendant  has  elected  his 
tribunal;  and,  from  that  time,  he  must  make  his  entire 
defence  in  that  court,  if  such  as  may  be  heard  by  it.'  Thus,  in 
case  of  a  bill  for  an  injunction  against  a  judgment  and  a  new 
trial,  alleging  the  same  facts  pleaded  in  answer  to  the  suit  at 
lav/;  held,  the  judgment  was  conclusive,  and  the  bill  was 
dismissed.^  So  when  a  cause,  exclusively  of  legal  jurisdic- 
tion, has  been  tried  at  law,  and  a  judgment  rendered  against 
the  defendant,  and  there  was  no  fraud  or  concealment  by  the 
plaintiff  at  law,  chancery  has  no  jurisdiction  to  interfere.' 
So,  as  we  have  already  seen  in  another  connection,  the  exe- 
cution of  a  judgment  cannot  be  enjoined  on  grounds  which 
might  have  been  urged  as  a  defence  to  the  original  action.' 
So  where  a  party  first  submits  to  try  at  law,  with  a  know- 
ledge of  the  facts  upon  which  he  rests  in  support  of  his  title, 
and  a  verdict  is  rendered  against  him ;  he  cannot  come  into 

*  Per  Lord  Redesdale,  Bateman  v,        *  Forsythe  v,  MoCreight,  10  Rich. 
Willoe,  1  Soh.  &  Let  201.  Eq.  308 ;  Yongae  v,  BiHups,  23  Hiss. 

'  MoRae  v.  Parvi<<,  12  La.  An.  85.     407. 

*  Diokson  v.  RicUardson,  1(>  Ark.        *  White  v.  Cahal,  2  Swan,  550. 
114.  '  Minor  v.  Stone,  1  La.  An.  283. 
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equity  and  file  his  bill  for  discovery  and  relief,  and  enjoin 
the  operation  of  the  verdict,  until  he  can  have  another  trial 
in  equity  in  attempting  to  perfect  his  title.^ 

§  76.  Of  four  obligors,  joint  and  several,  A.  and  B.  were 
sued  separately  at  law.  They  defended  the  actions  on  the 
ground  of  fraud  and  misrepresentation,  but  judgments  were 
recovered  against  them.  The  four  then  paid  up  the  amount ; 
and  G.  and  D.  assigned  their  interest  to  A.  and  B.,  who  then 
filed  their  bill  against  the  obligee,  seeking  relief  on  the  same 
ground  on  which  the  actions  at  law  had  been  defended,  and 
at  the  trial  used  G.  as  a  witness.  Held,  they  were  not  entitled 
to  relief.'  So  equity  will  not  restrain  the  execution  of  a 
judgment  upon  a  contract,  the  consideration  of  which  was 
illegal,  when  the  plaintifi^  knew  of  the  illegality,  and  might 
have  set  it  up  in  defence ;  and,  after  the  recovery,  executed 
a  bond  for  the  payment  of  the  judgment,  which  operated  as 
a  second  judgment  against  him.^  So  where  a  defendant  sets 
up  a  former  recovery  in  defence,  and  succeeds,  he  is  estopped 
afterwards,  in  an  action  against  him  upon  the  former  judgment, 
to  deny  its  validity ;  and,  on  a  bill  by  him  to  enjoin  the 
judgment  rendered  upon  the  former  judgment,  he  cannot 
deny  the  validity  of  the  judgments  in  his  favor.  And  it 
makes  no  difference,  that  the  plaintiffs  replied  nul  iiel  record^ 
as  the  reply  was  appropriate,  and  necessary  to  elicit  the 
opinion  of  the  court  on  the  effect  of  the  record.  Nor  that 
the  former  recovery  was  had  in  a  different  State  from  that  in 
which  the  subsequent  suit  is  brought.^ 

§  77.  So  mutual  accounts^  if  not  complicated,  do  not  furnish 
ground  for  overhauling  a  judgment  at  law,  more  especially 
when  they  have  been  submitted  to,  and  passed  upon  by 
the  court.'       So  a  defendant,  who  has  demurred  to  the 

>  Dosaldson  v.  EendaU,  2  Geo.  '  Sample  v.  Barnes,  14  How.  70. 

Deois.  227.  *  Luoas  v.  Bank,  &o.,  2  Stew.  280. 

'  Campbell  v.  Briggs,  4  Rich.  £q.  ^  PoweU  v.  Stewart,  17  Ala.  719. 
370. 
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declaration,  will  be  regarded  as  having  elected  to  defend  at 
law,  and  will  be  (frecluded  from  coming  into  equity  for  relief, 
in  reference  to  any  matter  of  defence  of  which  he  might  have 
availed  himself  in  a  court  of  law.^  So,  if  a  defendant  at 
law  makes  an  equitable  defence,  if  it  be  such  as  courts  of  law 
take  cognizance  of,  he  cannot  come  into  chancery  for  relief, 
unless  unavoidable  accident,  ignorance  of  facts,  surprise,  or 
fraud,  have  prevented  him  from  making  his  defence  at  law.' 
And  a  defence  cannot  be  set  up  in  equity  which  has  been 
fully  and  fairly  tried  at  law,  although  it  may  be  the  opinion 
of  the  court  that  the  defence  ought  to  have  been  sustained 
at  law.  Thus  the  allegation,  that  the  judgment  was  obtained 
by  fraud,  was  denied  by  the  answer,  and  not  established  by 
proof.  The  bill  contained  no  allegation  that  the  complainant 
was  defeated  at  law  by  accident  or  surprise,  nor  that  the 
proof  he  offered,  upon  the  question  there  decided,  came  to 
his  knowledge  after  the  trial.  Held,  a  court  of  law  would 
have  refused  a  new  trial,  and  there  was  certainly  no  ground 
for  claiming  the  interposition  of  a  court  of  equity,' 

§  78.  But  a  matter  which  could  not  have  been  determined 
at  law,  in  which  the  interposition  of  equity  is  asked,  is  not 
within  the  estoppel  of  the  legal  decision.^ 

§  79.  After  judgment  at  law  upon  a  security  given  for  a 
gaming  debt,  the  defendant  may  have  relief  in  equity, 
although  he  did  not  resist  the  suit  at  law  on  that  ground.' 

§  80.  The  doctrine  of  estoppel,  growing  out  of  concealment 
or  implied  fraud,  may  be  applied  to  invalidate  the  judgment 
against  which  relief  is  sought.  Thus  the  complainant  in  his 
bill  stated,  that  in  January,  1842,  A.  and  B.  in  consideration 
of  $10,000  conveyed  to  him  a  farm ;  that  at  the  delivery  of 

I  Arriogton   v.    V^ashington,    14  *  Briesoli  v,  McCanlej,  7  GiU,  189. 

Ark.  218.  *  White  v.  Crew,  16  Geo.  416. 

<  Barton  v.  Hjnson,  14  Ark.  32 ;  *  Goagh  v.  Pratt,  9  Md.  526. 
7  Gin,  189. 
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the  deed  he  was  ignorant  that  C,  the  defendant,  had  a  judg- 
ment in  his  favor  against  A.  and  B.,  or  that  he  had  a  jadg- 
ment  bond  against  them ;  that  the  object  of  A.  and  B.  in 
selling  the  farm  was  to  raise  money  to  pay  their  creditors,  of 
whom  C.  was  one,  and  that  the  money  was  thus  duly  applied ; 
that,  during  the  negotiation,  C.  was  acquainted  with  the  whole 
matter,  advised  the  sale,  and  knew  that  the  plaintiff  was 
baying,  supposing  there  was  no  judgment  in  C.'s  favor;  but 
that  C,  after  the  agreement,  and  on  the  19th  of  January,  1842, 
had  a  judgment  entered  upon  a  judgment  bond  against  A. 
and  B.;  that  A.  and  B.  had  ample  real  estate  remaining 
after  sale  to  satisfy  the  judgment,  but  that  G.  released  the 
same  or  large  portions  thereof  from  the  lien  of  the  judgment ; 
that  G.  before  the  sale  held  two  judgments  against  A.  and  B., 
which  had  been  assigned  to  him,  and  that,  on  the  7th  of 
December,  1842,  they  transferred  to  him  a  draft  for  $6,000, 
drawn  and  accepted  as  collateral  security  for  the  payment 
of  such  judgments,  amounting  to  about  $5,000,  G.  agreeing 
under  his  hand  and  seal  to  apply  what  he  should  receive  on 
the  second  draft,  first  to  his  two  last-mentioned  judgments, 
and  to  account  for  the  surplus ;  that  G.  received  on  the  draft 
$5,287.52,  and  did  not  so  apply  the  same,  but  raised  the 
amount  of  the  judgment  by  sales  on  execution,  and  now  insists 
on  appropriating  the  money  to  the  judgment  entered  since  the 
deed  to  the  complainant;  and  which  G.  holds  against  A.  and  B , 
leaving  older  judgments  unpaid,  and  thereby  charging  the 
complainant's  farm  with  the  amount  thereof;  and  that  G.  has 
caused  an  execution,  issued  on  his  said  judgment  of  January 
19, 1842,  to  be  levied  on  the  complainant's  farm.    The  bill 
prayed  relief,  and  an  injunction  restraining  sale  on  the  last- 
mentioned  execution;  is^nd  the  injunction  was  allowed.^    So 
A.,  while  z^feme  sok,  became  the  owner  of  a  bond  and  warrant 
of  attorney,  upon  which  judgment  had  been  entered  up,  which 
the  plaintifi^  B.,  had  given  to  secure  £1,200,  and  she  repeatedly 

I  Van  Mater  v.  Holmes,  2  Halst.  Ch.  576. 
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promised  not  to  enforce  them,  upon  which  promise  B.  con- 
tracted irrevocable  engagements.  A.,  after  her  marriage, 
jointly  with  her  husband,  took  proceedings  at  law  to  enforce 
these  securities.  Upon  a  bill  filed  by  him,  the  court  granted 
a  perpetual  injunction,  and  directed  satisfaction  to  be  en- 
tered upon  the  judgment,  with  costs.* 

§  81.  With  reference  to  the  pleadings  in  cases  of  this 
nature;  chancery  will  not  restrain  a  judgment  upon  a  bill 
in  which  all  the  material  facts  are  charged  upon  information 
and  belief  only,  without  any  allegation  as  to  whence  the 
information  was  derived,  or  any  affidavit  connected  with  the 
bill.'  Nor  will  equity  enjoin  a  judgment  at  law  and  grant  a 
new  trial,  unless  the  complainant's  bill  sets  forth  distinctly 
his  causes  of  grievance.'  The  plaintiff  must  state  the  cause 
of  his  not  defending  at  law,  where  he  had  a  legal  defence,* 
more  especially  in  a  case  which  is,  in  general,  exclusively 
cognizable  at  law.'  And  a  court  of  chancery  will  not 
grant  relief  so  readily  against  a  judgment  in  attachment  to 
an  absconding,  as  to  an  absent  or  non-resident  debtor;  a  bill 
should  therefore  state  in  which  of  these  characters  the 
attachment  was  taken  out  against  the  defendant.®  So  in  a 
bill  for  relief  against  a  judgment,  on  the  ground  that  the 
defendant  was  prevented  from  defending  at  law  by  fraud  or 
accident,  the  matter  of  fraud  or  accident  must  be  set  forth 
with  certainty  and  precision,  and  it  must  also  be  alleged, 
that  the  fraud  or  accident  is  unmixed  with  any  negligence 
on  the  part  of  the  complainant.^  And  allegations,  that  a 
judgment  was  obtained  through  fraud  and  other  ill  practices, 
are  too  general  to  authorize  the  arrest  of  its  execution.^ 

1  Money  v.  Jordan,  11  Eng.  Law  *  Yancy  v.  Fenwick,  4  Hen.  k  M. 

and  Eq.  182.  423. 

<  Williams  v.  Lockwood,  1  Clark,  ^  Dillj  v,  Barnard,  8  Gill  k  J.  170. 

172.  ^  Moore  v.  Gamble,  1  Stookt.  246. 

*  Gamble  v.  Campbell,  6  Florida,  ^  French  v.  Garner,  7  Port.  649. 

347.  '  Brooka  v.  Williams,  13  La.  An. 

374. 
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§  82.  An  injuDction  cannot  stand  based  on  a  written 
agreement  alleged  to  be  lost,  where  the  bill  does  not  allege 
that  the  party  in  whose  custody  it  was  placed  has  been  asked 
to  produce  it,  nor  that  its  contents  can  be  proved,  and  where 
it  appears  that  the  party  who  executed  it  is  dead,  and  its 
existence  and  all  transactions  concerning  it  are  fully  denied 
by  the  answer.^ 

§  88.  If  a  bill  of  injunction,  to  stay  proceedings  on  a 
judgment,  charge  the  plaintiff  at  law  with  having  failed  to 
do  an  act  on  which  the  equity  of  his  claim  depends,  and  in 
his  answer  he  take  no  notice  of  that  allegation ;  the  court, 
on  the  hearing,  will  consider  this  an  admission  that  he  has 
not  done  the  act  in  question,  and  will  decree  against  him 
without  any  exception  to  the  answer,  or  any  interlocutory 
order,  taking  the  bill  for  confessed  in  part' 

§  84.  On  a  bill  for  injunction  against  a  judgment  on  a 
bond  given  in  payment  for  a  mare,  alleging  the  warranty  to 
be  false,  and  an  agreement  for  delay,  the  answer  contained 
a  positive  denial,  and  was  disproved  by  but  one  witness. 
Held,  that  the  complainant's  remedy  was  properly  at  law, 
and  that  the  bill  must  be  dismissed.' 

§  85.  Where  a  bill  for  relief  from  a  judgment  at  law 
alleged,  as  a  reason  for  not  making  a  defence,  that  the  plaintiff 
was  deceived  by  his  attorney  as  to  the  time  of  trial ;  held, 
this  fact  must  be  proved,  although  not  answered,  or  denied 
by  the  answer.* 

§  86.  All  the  parties  to  a  decree,  the  execution  of  which  is  y 
sought  to  be  enjoined,  must  be  made  parties  to  the  injunc- 
tion bill.'    The  plaintiff  in  the  judgment  enjoined  is  a  neces- 

I  Kent  o.  De  Baan,  1  Beasl.  220.  «  Cowan  v.  Price,  1  Bibb,  173. 

'  Page  r.  Winston,  2  Manf.  298.  *  Hendriok  v.  Robinson,  7  Dana, 

s  Hardwick  v.  Forbes,  1  Bibb,  212.    165. 
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sary  party.'(a)  So,  to  a  bill  by  a  purchaser  of  land  from  ^ 
judgment  debtor,  to  enjoin  the  judgment  creditor  from  sub- 
jecting the  land  to  his  judgment,  the  debtor  is  a  necessary 
party.*  So,  to  a  bill  for  relief,  from  a  judgment  on  a  note 
against  the  maker,  in  favor  of  an  assignee  of  the  note,  the 
payee  is  a  necessary  party .^  So  the  assignee  of  a  judgment 
is  a  necessary  party  to  a  bill,  to  perpetually  stay  proceedings 
thereon  for  equities  existing  between  the  parties  previous  to 
the  assignment.^  But  a  surety  need  not  be  made  party  to  a 
bill  by  the  principal,  for  an  injunction  against  a  judgment.' 
Nor  a  sheriff,  to  a  bill  brought  to  enjoin  the  execution  of 
legal  process.^  The  clerk  and  sheriff  are  not  proper  par* 
ties  to  a  bill  for  an  injunction  to  stay  execution.' 

§  87.  The  distinction  is  made,  that  no  person  can  enjoin  a 
judgment  at  law,  to  which  he  is  not  a  party ;  but,  if  he  is 
aggrieved  by  the  proceedings  thereon,  he  should  pray  for 
an  injunction  to  the  execution.'  Thus  A.  bought  railroad 
ties  of  B.,  and  sold  them  to  C,  who  mixed  them  with  other 
ties  used  on  the  track.  B.  gave  notice  to  C.  that  the  ties  were 
his,  and  then  C.  refused  to  pay  A.  for  them,  A.  brought  a 
suit  against  C,  and  recovered  judgment  for  the  value  of  the 
ties.  B.  then  brought  a  suit  in  chancery,  and  alleged  fraud 
in  A.,  and  the  court  enjoined  G.  from  paying  the  judgment 
in  favor  of  A.,  and  ordered  the  sheriff  to  collect  it  for  the 

>  Daniel    v.  Hannegan,  5  J.  J.  '  Bentle/  v.  Gregory,  7  Monr.  368. 

Marsh.  48.  •  Olin  v.  Hangerford,   10   Ohio, 

s  Soott  V.  Bennett,  1  Gilm,  646.  268. 

'  EUton  V.  Blanchard,  2  Soam.  ^  Ednej  v.  King,  4  Ired.  Eq.  465. 

420.  B  Jordan  v.   Wimams,  3   Rand. 

*  Mamford  v,  Sprague,  H  Paige,  501. 
438. 

(a)  A.  offers  for  probate  a  paper  as  the  will  of  B.,  in  which  he  is  made 
executor  and  a  legatee.  Verdict  against  the  will.  A  bill  in  equity  is  filed 
by  C,  to  set  aside  this  verdict,  and  to  be  allowed  to  prove,  as  the  will  of 
B.,  all  that  part  of  the  paper  in  which  A.  has  no  interest,  alleging  that 
the  verdict  was  fraudulent  and  void.  A.  was  not  made  a  party.  Held, 
there  was  no  equity  in  the  bill.    Barksdale  v.  Brown,  16  Geo.  95. 
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benefit  of  B.  Held,  that  it  is  not  a  proper  exercise  of  chan- 
cery powers,  to  interfere  with  the  collection  of  a  judgment, 
fairly  obtained  as  between  the  parties  to  it.^ 

§  88.  It  is  held  that,  where  property  of  one  is  levied  on 
to  satisfy  the  debt  of  another,  a  bill  of  injunction  may  be 
maintained  by  him  to  restrain  the  sale,  notwithstanding  he 
has  also  remedies  at  law,  and  although  the  sheriff,  by  reason 
of  bis  doubts  as  to  the  title  to  the  property,  takes  an  indem- 
nifying bond.'  But  it  is  also  held,  that  a  sale  of  personal 
property  will  not  be  enjoined  at  the  suit  of  a  third  person,  / 
claiming  the  property,  but  he  will  be  left  to  his  legal  remedy.' 
Thus  where  slaves  are  levied  on,  and  are  claimed  by  a  third 
person,  under  a  prior  sale  from  the  debtor,  equity  will  not 
restrain  the  sale,  unless  the  slaves  seem  to  possess  some  pecu- 
liar value,  which  cannot  be  recompensed  in  damages.^  So  (in 
Louisiana)  the  vendor  cannot  enjoin  the  seizure  and  sale  of  the 
property  of  his  vendee,  when  it  is  seized  under  execution  as 
the  property  of  a  third  person,  on  the  ground  that  his  obliga- 
tion in  warranty  may  attach.  In  such  a  suit  the  question  of 
title  to  property  is  involved,  and  it  therefore  partakes  of  the 
nature  of  a  petitory  action,  which  can  only  be  maintained 
by  the  party  in  whom  the  legal  title  is  vested.' 

§  89.  An  execution  in  ejectment  will  not  be  restrained  at 
the  instance  of  a  stranger  holding  a  paramount  title ;  for  if 
his  title  is  good,  the  judgment  does  not  affect  him.  It  makes 
no  difference,  that  after  judgment  the  defendant  attorned  to 
that  title  and  received  possession  under  it.* 

§  90.  Where,  in  a  suit  between  A.  and  B.,  judgment  was 
rendered  that  A.  recover  against  B.  a  certain  sum,  and  that 
certain  land  be  sold  to  satisfy  the  judgment;  another  claimant 

I  Sooti  V.  Whitlow,  20  lU.  310.  «  Allen  v.  FreeUnd,  3  Rand.  170. 

>  V^ilBon  9.  Butler,  3  Mnnf.  659.  *  Kelly  v.  Wiaeman,  14  La.  An. 

•  Poage  V.  Bell,  3  Rand.  586.   See  661. 

Bowjer  p.  Crelgh,  3  Rand.  25.  •  Harper  v.  EiU,  35  Miss.  63. 
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of  the  land,  in  order  to  obtain  an  injunction  against  the  sale, 
DGiust  show  by  what  title  he  claims,  or  that  B.  had  no  title; 
must  state  facts  showing  that  the  judgment  was  obtained  bj 
fraud  and  collusion  between  A.  and  B. ;  and  must  allege  that 
he  is  in  possession,  or  that  he  will  suffer  loss  or  damage  by  the 
sale,  and  that  he  was  ignorant  of  the  pendency  of  the  suit.^ 

§  91.  A  perpetual  injunction  may  be  granted  to  stay  pro- 
ceedings on  a  judgment  at  law,  obtained  in  a  suit  brought  in 
the  name  of  a  person  not  interested,  for  the  purpose  of  pre- 
venting a  defence,  which  the  defendant  had  against  the  real 
l)laintiff.» 

§  92.  A  judgment  debtor  who  has  been  garnished  may 
compel  the  creditor  and  the  garnishee  to  interplead,  and  may 
have  the  execution  enjoined  until  the  interpleader  is  deter- 
mined.* 

§  98.  A  defendant  in  replevin,  who  has  given  a  forth- 
coming bond  and  holds  the  property,  may  have  an  injunc- 
tion against  a  sale  of  the  property  on  an  execution  against 
the  plaintif]^  without  alleging  that  the  property  is  his/ 

§  94.  One  of  two  co-obligors  filed  his  bill  for  relief  from  a 
judgment,  on  the  ground  that  the  bond  was  usurious.  Held, 
the  other  ought  to  have  been  made  a  party,  or  good  reason 
suggested  why  he  was  not.' 

§  95.  A.  and  B.  confessed  a  judgment  in  favor  of  0.  for 
the  amount  of  a  usurious  note.  A.,  who  was  only  suretyi 
afterwards  filed  his  bill  in  his  own  name  alone  against  C,  to 
be  relieved  from  the  judgment  on  the  ground  of  usury.  Held, 
B.  had  a  common  interest  with  A.  in  the  subject  matter  of 

>  Henderson  o.  MorriU,  12  Tex.  1.        *  Cooper  v.  Newell,  36  Miss.  316. 

>  Oreenleaf  v.  Maher,  2  Wash.  C.        '  Maoe/  v.  Brooks,  4  Bibb,  238. 
44,  393.  Bee  Kendrick  v.  Bioe,  16  Tex.  254. 

*  Henderson  v.  Oarrett,  35  Miss. 
554. 
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the  bill,  and  should  have  been  made  a  co-complainant  with 
him,  unless  some  sufficient  excuse  for  not  doing  so  was  stated; 
and  if  there  were  a  sufficient  excuse,  he  should  have  been 
made  a  party  defendant ;  and  no  reason  being  stated  in  the 
bill  for  the  non-joinder  of  B.,  the  bill  was  dismissed  with 
costs.^ 

§  96.  When  several  complainants  join  in  a  bill,  asking 
relief  against  a  judgment  at  law,  against  which  some  of  them 
show  no  ground  for  equitable  relief,  the  bill  is  demurrable.' 

§  97.  When  an  injunction  to  a  judgment  is  made  perpetual 
at  the  instance  of  one  defendant,  who  has  been  required  to 
give  a  forthcoming  bond,  and  it  appears  that  there  is  no 
equity  in  favor  of  the  other  defendant,  on  whom  the  execu- 
tion was  not  served ;  the  court  should  so  extend  the  decree, 
as  to  eojoin  such  defendant  from  availing  himself  of  the 
return  of  the  execution  and  forthcoming  bond,  to  prevent 
proceedings  against  him  on  the  original  judgment.^ 

§  98.  Equity  will  not  interfere  at  the  suit  of  one  of  the 
defendants  in  a  judgment  at  law,  to  compel  the  plaintiff  to 
collect  his  judgment  out  of  another  defendant,  who,  by  agree- 
ment with  his  co-defendant,  had  bound  himself  to  pay  it.^ 

4 

§  99.  A  bill,  to  restrain  a  judgment  against  a  co-tenant  in 
common,  should  expressly  charge  the  insolvency  of  the 
defendant.' 

§  100.  An  injunction  upon  a  judgment  on  a  bill  of  ex- 
change against  the  acceptor  does  not  enjoin  suits  against  the 
other  parties  to  the  bill.' 


0 


■  Bonghtonv.AUen,  11  Paige,  321.  *  MoLendon  v.  Hooks,  15   Geo. 

'  Tacker  v.  Holley,  20  Ala.  426.  633. 

*  Poindezter  o.  Wadd/,  6  Munf.  *  Bohannon  v.  Combs,  12  B.  Hon. 
418.  563. 

*  Skinner  o.  Bame/,  19  Ala.  698. 
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§  101.  Where  there  has  been  a  dismissal  of  a  bill  for  an 
iDJunction  against  a  judgment  and  an  appeal^  it  is  irregular 
to  apply  in  the  appellate  court,  pending  the  appeal,  for  a  new 
injunction  to  stay  proceedings  on  the  same  judgment.^ 

§  102.  When  application  is  made  for  relief  against  a  judg* 
ment,  upon  facts  in  relation  to  which  the  proof  is  contradic- 
tory, it  is  in  the  discretion  of  the  Court  of  Equity  to  decide  the 
facts,  or  to  send  an  issue  to  a  jury.'  And  where  an  injunction 
to  a  judgment  was  granted,  on  the  ground  of  improper  prac- 
tices by  the  plaintiff  with  the  jury,  an  issue  was  directed  to 
ascertain  the  justice  of  the  plaintiff's  demand.' 

§  108.  On  a  bill  to  enjoin  a  judgment,  with  a  prayer  for 
an  account,  where  the  defendant  goes  into  the  account,  it  is 
too  late,  after  the  testimony  is  closed,  for  the  complainant  to 
object  that  the  court  has  not  jurisdiction  of  the  subject  matter 
of  the  account.* 

§  104.  Where  a  creditor  has  obtained  a  decree  against  the 
estate  of  his  deceased  debtor,  authorizing  a  levy  upon  the 
estate  in  whoseever  hands  it  might  be,  he  will  not  be  enjoined 
from  proceeding  against  a  part  of  the  estate  in  the  hands  of 
specific  legatees,  on  the  ground  that  the  testator  set  apart  a 
portion  of  his  estate  for  payment  of  his  creditors.^ 

§  105.  Where  a  sheriff  levied  €kfi.fa.  upon  the  lands  of  a 
deceased  debtor,  founded  on  a  judgment  recovered  during 
the  life  of  the  debtor,  without  a  sci.fa.;  the  court  refused  to 
relieve,  on  the  ground  that  there  was  a  remedy  at  law.^ 

§  106.  A  judgment  suspended  by  an  injunction  may  be 
revived  on  the  death  of  either  party;  and  the  injunction 

>  Graves  v.  Graves,  2  Hen.  &  M.  22.  *  Head  v.  Gervais,  Walker,  431. 

s  Key  V.  Knott,  9  Gill  &  J.  342.  •  MazweU  v.  MazweU,  Charl.  R. 

•  Hamphriea  v.  Blevlns,  1  Overton,  M.  462. 

86.  *  Perkins  v.  BaUinger,  1  Ha/.  367. 
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operates  on  the  judgment  or  scire  facias^  prohibiting  the  issue 
of  execution  thereon.' 

§  107.  One  of  the  most  frequent  occasions  for  enjoining  a 
judgment  arises  in  connection  with  title  to  lands.  Thus  an 
order  of  seizure  and  sale,  to  enforce  payment  of  the  pur- 
chase-money, may  be  enjoined,  on  the  ground  of  a  deficiency 
in  the  quantity  of  the  land  sold,  which  would  entitle  the 
vendee  to  a  diminution  of  the  price.*  So  a  vendee,  with 
covenants  of  warranty,  against  whom  a  judgment  is  recovered 
on  the  notes  given  for  the  purchase- money,  and  who  is  after* 
wards  evicted  through  title  paramount,  may  enjoin  the 
judgment  when  his  vendor  is  insolvent,  and  the  defence 
could  not  have  been  made  at  law.^  More  especially  upon 
alleging  the  vendor's  fraudulent  representations  of  title.^ 
And  a  statutory  remedy,  by  motion^  to  supersede  an  execu- 
tion, does  not  deprive  the  Chancery  Court  of  its  original 
jurisdiction  to  remove  a  cloud  upon  the  title  to  land.  There- 
fore a  vendee,  whose  land  has  been  sold  under  execution 
(issued  on  a  judgment  recovered  against  his  vendor  before 
his  purchase),  and  bought  in  by  himself,  may  come  into 
equity  to  enjoin  the  collection  of  his  bid,  and  all  further 
proceedings  under  the  judgment,  upon  an  allegation  thai  the 
judgment  bad  been  paid  and  satisfied  before  the  issue  of  the 
execution.*  So  A.  and  B.,  brothers,  and  owners  of  adjacent 
tracts,  agreed  upon  a  marked  line,  transferring  twelve  acres 
to  B.,  and  afterwards  sold  the  land,  with  reference  to  this 
line,  to  C,  who  had  previously  occupied  the  twelve  acres. 
C.  made  improvements,  and  sold  to  D.,  who  also  made  im- 
provements, of  all  which  A.  had  notice.  E^  a  purchaser 
with  notice  from  A.,  who  conveyed  without  legal  title,  files 
a  bill  against  the  heirs  of  A.'s  vendor,  obtains  a  conveyance, 
including  the  twelve  acres,  and  sells  to  F.,  who  brings  a  writ 

"  Richardson  v.  Prince  George,  11        •  Wray  v,  Famiss,  27  Ala.  471. 
Orntt.  190.  *  MTalton  v.  Bonham,  24  Ala.  513. 

'  Davia  v,  Hillandon,  14  La.  An.        *  Brewer  o.  The  Branch,  &o.,  24 

868.  Ala.  439. 
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of  right  against  D.  for  the  twelve  acres,  and  recovers  judg- 
ment. Held,  D.  was  entitled  to  an  injunction  against  this 
judgment.^  So  an  elder  patentee  in  possession  brought  his 
bill  against  the  junior  patentee,  for  an  injunction  to  the  ex* 
ecution  of  a  writ  othab./ac.  against  his  tenants,  upon  whom 
there  had  been  no  service  of  notice,  and  for  a  release  of  the 
claim.  Held,  that  the  bill  might  be  sustained  under  the 
statute  authorizing  the  holder  of  the  elder  grant  to  try  the 
merits  of  the  junior  patent,  though  there  could  be  no  injunc- 
tion to  such  an  execution.'  But  an  injunction  was  refused 
in  the  following  case:  A.,  who  was  the  equitable  owner, 
under  articles  of  agreement,  of  a  tract  of  land,  on  which  a 
balance  of  purchase- money  was  due  to  B.,  his  vendor,  con- 
tracted to  sell  it  to  C,  and  to  give  him  a  clear  and  unincum- 
bered title.  For  the  purpose  of  carrying  out  his  agreement, 
A.  procured  from  B.  a  deed  of  the  land,  and  gave  his  bond 
and  warrant  for  the  balance  of  purchase-money,  and  B.,  with 
knowledge  of  the  contract  between  A.  and  C,  took  from  A. 
an  assignment  of  a  contract  between  C.  and  a  third  person, 
as  collateral  security  for  the  payment  of  B's.  bond.  Held, 
that  these  facts  gave  C.  no  equity,  as  against  B.,  to  restrain 
him  from  levying  on  the  lands,  by  virtue  of  the  judgment 
entered  on  the  bond.*  And  equity  will  not  relieve  against 
a  judgment  for.  the  purchase-money  of  land,  on  the  ground 
that  the  vendor  had  not  title,  where,  at  the  time  of  sale,  the 
vendor  gave  notice  that  there  were  doubts  as  to  the  validity 
of  the  title,  ^ut  gave  his  warranty  deed  of  the  land,  he  being 
of  undoubted  ability  to  answer  the  warranty.^ 

§  108.  Equity  has  jurisdiction  to  enjoin  a  sale  of  land  on 
execution,  on  the  application  of  the  owner  of  an  equitable 
lien  prior  to  the  lien  of  the  judgment;  and  having  thus  ob- 
tained jurisdiction,  the  court  will  adjust  the  rights  of  all  the 
parties.' 


■  Stafford  v.  Carter,  4  Gratt,  63. 
'  Jonds  o.  Chiles,  3  Monr.  340. 
*  Dent  V.  Ross,  36  Penn.  337. 


*  Merritt  v.  Hunt,  4  Ired.  Eq.  406. 

•  Parker  v.  KeUj,  10  S.  h  M.  184. 
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§  109.  The  withdrawal  of  a  claim  to  real  estate  does  not 
a£fect  the  right  of  the  claimant  subsequently  to  file  a  bill, 
praying  for  a  perpetual  injunction  against  the  levy  of  execu- 
tions on  such  estate.^ 

§  110.  Equity  cannot  restrain  a  plaintiff,  who  has  obtained 
judgment,  on  a  writ  of  forcible  entry  and  detainer,  from 
having  restitution  of  the  possession,  notwithstanding  he  is 
insolvent,  and  the  complainant  holds  the  undisputed  legal 
title.' 

§  111.  Similar  questions  arise  in  connection  with  the  obli- 
gation of  suretyship.  Thus  equity  will,  in  favor  of  a  surety, 
enjoin  a  judgment,  suffered  by  him  on  the  promise  of  the 
creditor,  that  it  shall  only  be  used  to  enforce  a  settlement 
with  the  principal,  and  will  give  him  relief  if  the  judgment 
is  too  large.*  So  where,  in  consequence  of  representations 
made  to  him  by  the  holder  of  a  note,  the  surety  upon  it 
ceases  to  maintain  a  valid  ground  of  defence,  proceedings 
under  a  judgment  so  obtained  will  be  enjoined.*  But  in  the 
following  case  equity  refused  to  interpose :  The  State  Bank 
held  a  promissory  note  against  A.,  upon  which  B.  was  surety. 
A.  died  insolvent,  and,  at  the  time  of  his  death,  the  State, 
who  owned  the  State  Bank,  was  indebted  to  A.  as  a  member 
of  the  Senate,  and  otherwise.  The  General  Assembly  ap- 
pointed an  agent  to  receive  the  money  due  to  A.,  and,  after 
defraying  his  expenses,  to  pay  over  the  balance  to  A.'8  ad- 
ministrator. The  surety  notified  the  auditor  to  retain  in  his 
hands  a  sufficient  sum  to  pay  the  note,  which  he  did  not  do. 
A  judgment  was  recovered  against  the  surety  in  an  action 
on  the  note,  and  thereupon  he  filed  his  bill  in  equity,  pray- 
ing that  the  judgment  might  be  perpetually  enjoined.  Held, 
that  the  bill  could  not  be  sustained ;  that  the  assets  of  the 
bank  were  a  fund  for  the  payment  of  its  creditors,  and,  how- 
ever it  might  be  in  respect  to  the  power  of  the  Legislature  to 

•  Cox  V.  Mayor,  &c.,  17  Geo.  249.        •  Cage  r.  Caasidy,  23  How.  109. 
'  Hamilton  v.  Adams,  15  Ala.  596.        *  Dew  v.  Hamilton,  23  Geo.  414. 


206  THE  LAW  OP  INJUNCTIONS.  [CH.  T. 

authorize  the  agent  to  receive  the  money  and  to  apply  it  to 
the  debts  of  the  deceased  before  they  were  judicially  deter- 
mined, it  had  no  right  to  retain  any  part  of  the  money  due 
to  A.,  and  apply  it  to  the  note,  although  the  State  was  the 
real  owner  of  the  note.' 

§  112.  The  same  remedy  is  applied  in  cases  of  trust. 
Thus  a  bill  was  filed  for  an  injunction,  alleging  that  A.  made 
a  deed  of  property  in  trust  for  himself  and  wife,  remainder 
in  trust  for  their  children;  that  he  was  possessed,  at  the 
time  of  making  such  deed,  of  property  far  greater  than  the 
amount  of  his  liabilities;  that  the  defendant  took  a  note 
from  A.,  executed  after  the  enrolment  of  the  deed  (of  the 
existence  of  which  deed  the  defendant  was  well  aware),  and 
has  since  taken  out  execution  on  a  judgment  on  such  note, 
and  caused  a  levy  to  be  made  on  the  property  conveyed  in 
trust,  alleging  that  such  conveyance  was  void  as  to  creditors, 
intending  thereby  to  injure  the  sale  of  such  property  on  the 
execution,  to  the  irreparable  injury  of  the  complainants,  the 
wife  and  child  of  the  grantor.  Held,  the  bill  disclosed  suffi- 
cient ground  for  injunction.  Held,  further,  that,  on  appeal 
from  the  order  granting  such  injunction,  the  case  must  be 
decided  on  the  bill  alone,  without  reference  to  the  answer.' 

§  113.  Various  points  of  miscellaneous  practice  arise  in 
connection  with  the  injunction  of  judgments. 

§  114.  An  injunction  to  stay  execution  of  a  judgment  at 
law  is  a  release  of  errors  in  the  judgment,  by  the  Tennessee 
Statute  of  1801,  c.  6 ;  and  so,  though  the  complainant  after- 
wards dismiss  his  bill.^ 

§  115.  Where  a  statute  provides,  that  a  party  filing  a 
bill,  and  obtaining  an  injunction  to  stay  proceedings  upon  a 
judgment,  shall  release  all  errors  in  the  judgment,  and  that 

■  Pike  V.  The  State,  &c.,  14  Ark.        '  McCann  v.  Taylor,  10  Md.  418. 
403.  '  Henlj  v.  Robertaon,  4  Yerg.  172. 
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no  injunction  shall  be  granted  without  such  release ;  a  party 
obtaining  such  injunction  is  estopped  to  deny  his  release  of 
errors,  the  effect  of  such  denial  being  to  work  a  fraud  on 
the  opposite  party .^  In  Kentucky,  it  is  irregular  to  grant 
an  injunction  to  stay  proceedings  on  a  judgment  at  law 
without  a  release  of  errors,  and  such  injunction  may  be  dis- 
charged on  motion ;  but  it  is  no  cause  for  reversing  a  decree 
making  an  injunction  perpetual.'  But  it  is  held  that  an  in- 
junction, to  stay  proceedings  on  a  judgment  in  violation  of 
law,  does  not  operate  as  a  release  of  errors.^  And  where  a 
bill  is  filed  to  enjoin  a  judgment  without  release  of  errors, 
the  Chancellor  can  do  no  more  than  dissolve  the  injunction 
on  that  account;  he  cannot  dismiss  the  bill  for  that  reason/ 

§  116.  Where,  on  a  bill  to  stay  proceedings  on  a  judg- 
ment, it  appears  from  the  report  of  the  commissioner,  that 
the  complainant  is  entitled  to  a  credit  which  the  defendant 
had  not  given  him,  the  bill  ought  not  to  be  dismissed  because 
the  complainant  had  neglected  to  carry  into  effect  a  previous 
order  of  the  court,  referring,  by  consent,  the  account  to  a 
different  commissioner;  but,  the  last  order  being  made  on 
the  defendant's  motion,  and  the  report  being  excepted  to  for 
want  of  notice  to  the  complainant,  a  new  account  ought  to 
be  ojdered.' 

§  117.  In  Texas,  an  application  for  an  injunction,  to  stay 
proceedings  on  a  judgment,  must  be  made  to  the  court  in 
which  the  judgment  was  rendered,  unless  made  by  one  who 
was  not  a  party  to  the  judgment,  and  whose  residence  is  in 
a  different  county.^ 

§  118.  In  Missouri,  the  County  Court  having  jurisdiction 
to  enter  a  judgment  sought  to  be  enjoined,  there  is  no  au- 
thority to  enter  into  an  examination  of  its  merits.    An  in- 

'  MoFarland  v,  Rogers,!  Wia.  452.  *  Bnrge  t;.  Baros,  1  Morris,  287. 

See  Dickerson  o.  Board,  &o.,  6  Ind.  *  Panldingt;.  Watson,  21  Ala.  279. 

128.  *  Roberts  v.  Jordans,  4  Mnnf.  488. 

'  Bradlej  v.  Lamb,  Hardin,  527.  *  Winnie  v.  Grayson,  3  Tex.  429. 
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janctioD  is  a  release  of  errors  at  law,  and  the  proceedings  on 
it  are  not  appellate  in  their  nature.^ 

§  119.  Though  the  petition  prays  for  an  injunction,  yet  if 
the  matter  was  neither  passed  upon  by  the  court  below,  nor 
in  any  way  brought  to  its  notice,  the  Supreme  Court  will  not 
interfere.* 

§  120.  Mere  mistakes,  in  a  bill  of  exceptions  in  chancery, 
are  no  ground  for  enjoining  from  the  prosecution  of  a  writ 
of  error.' 

§  121.  In  a  suit  brought  to  enjoin  the  collection  of  a  jus- 
tice's judgment,  after  demurrer,  for  want  of  verification  of 
the  complaint  and  of  bond  filed,  overruled,  trial  by  the  court, 
and  motion  for  new  trial,  overruled ;  it  is  not  error  to  allow 
the  affidavit  to  be  made  and  the  bond  to  be  filed,  where  no 
steps  have  been  taken  by  the  defendant  to  obtain  a  stay  of 
proceedings  or  to  have  the  complaint  set  aside.* 

§  122.  The  precept  of  injunction  is  often  applied  directly 
to  execiUions  upon  judgments  at  law;  and  in  what  has  been 
said  with  reference  to  judgments,  it  has  not  been  found 
practicable  to  omit  some  cases  which  would  seem  equally 
applicable  to  executions/  Thus  if  a  valid  judgment  at  law 
be  iniquitously  used,  equity  will  annul  what  has  been 
improperly  done  under  it.®  So  chancery  will  grant  an  in- 
junction to  prevent  a  party's  making  use  of  a  legal  writ  of 
execution  for  the  purpose  of  vexation  and  injustice.'  Or 
restrain  the  sale  of  property  illegally  taken  in  execution.' 
So  the  sheriff  may  be  enjoined  from  paying  over  money  re- 
ceived from  the  sale  of  an  estate  under  executions  issued  by 

*  Price  0.  Johnson  County,  15  Mis.     Shiflf  v.  Carpretli,  14  La.  An.  SOl ; 
433.  Sowle  v.  Pollard,  14  La.  An.  287; 

s  Barada  v,  Carondelet,  16  Mis.  Gleises  v.  MoHatton,  14  La.  An.  560. 

323.  *  Bissell  v.  Bozman,  2  Der.  Ch. 

>  Ford  V.  Weir,  24  Miss.  563.  160. 

*  Denny  v.  Moore,  13  Ind.  418.  ^  Colt  v.  Comwell,  2  Root,  109. 
^  Bee  Strong  o.  Daniel,  5  Ind.  348  ;  *  Kenyon  v.  Clarke,  2  R.  I.  67. 
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individual  creditors,  where  it  appears  that  the  complainants 
had  a  specific  lien  on  the  estate,  and  a  preference  over  indi- 
vidual creditors,  and  that  the  claim  was  pending  and  unde- 
termined.^ And  it  seems  an  injunction  will  be  granted  to 
stay  a  sale  on  execution,  though  the  plaintiff  would  have  a 
perfect  defence  at  law  against  the  purchaser  at  such  sale.* 
So,  in  New  Hampshire,  the  Superior  Court,  or  a  judge  thereof 
in  vacation,  may  grant  an  injunction  to  stay  the  collection 
of  an  execution,  either  before  or  after  the  issuing  of  a  writ 
of  error.'  So  an  execution  issued  on  a  judgment,  the  record 
of  which  has  been  destroyed,  there  being  no  renewal  by  sub- 
stitution, will  be  restrained  by  injunction.*  So  an  order  of 
seizure  and  sale,  to  enforce  payment  of  the  purchase-money, 
may  be  enjoined  for  deficiency  in  the  quantity  of  the  land  sold, 
which  would  entitle  the  vendee  to  a  diminution  of  the  price.' 
So  equity  will  enjoin  the  delivery  of  a  deed,  where  different 
lots  of  land  have  been  sold  on  execution  en  masse  at  a  great 
sacrifice,  though  previously  offered  separately.^  So,  where 
an  insolvent  plaintiff  was  endeavoring,  by  execution  regular 
on  its  face,  to  enforce  a  judgment  recovered  in  due  form  in  a 
justice'scourt,  which  judgment  had  been  paid  and  satisfied,  and, 
from  the  want  of  a  transcript  of  the  record,  the  county  court 
had  no  jurisdiction  of  a  motion  for  relief,  or  power  to  issue  a 
judge's  order,  and  the  defendant,  if  compelled  to  pay,  would 
have  no  adequate  remedy,  and  no  action  against  the  officer ; 
held,  equity  might  on  an  action  in  the  nature  of  a  bill  in  equity 
enjoin  further  proceedings,  set  aside  the  execution,  and  decree 
the  judgment  satisfied.^  So  A.,  having  the  legal  title  to  land  in 
trust  for  B.,  conveyed  to  G.  in  trust  for  D. ;  but  these  trusts  did 
not  appear  in  either  A.'s  or  C.'s  deed.  When  A.  conveyed  to 
C,  E.  had  a  judgment  against  C.  and  D.,  and  there  were  other 
judgments  against  D.  C.  and  D.,  by  writing,  reciting  the 
sale  to  C.  and  'the  levy  of  C.'s  execution  on  the  land,  pro- 

^  Read  v.  Dews,  Charl.  R.  M.  355.  *  Davis  v,  Millaudon,  14  La.  An. 

s  Petitt  V.  Shepherd,  5  Paige,  493.  808. 

*  Grant  v.  Lathrop,  3  Post.  67.  ^  Ballance  v.  Loomis,  22  m.  82. 

«  Cyras  o.  Hicks,  20  Tex.  483.  ^  Mallor/  v.  Norton,  21  Barb.  424. 
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mised  to  pay  A.  $5000  if  they  did  not  return  the  land  to 
them  free  from  incumbrance ;  and  it  was  agreed  between  B. 
and  B.,  that  one  F.  should  sign  this  writing,  but  be  did  not. 
The  land  being  about  to  be  sold  on  E.'s  execution,  A.  and  B. 
filed  their  bill  to  enjoin  the  sale,  and  for  a  cancelment  of  A.'s 
deed  to  C.  It  appeared  by  the  answer  and  evidence,  that 
the  conveyance  by  A.  to  C.  was  for  the  purpose  of  having  E. 
levy  on  the  land,  and  enable  0.  and  D,  to  take  the  benefit  of 
the  valuation  law  in  order  to  gain  time.  D.  testified  that 
the  conveyance  was  made  to  C.  because  there  were  other 
judgments  against  D.  Held,  it  was  not  sufficiently  proved, 
that  the  conveyance  to  C.  was  made  in  order  to  delay  E.,  and 
the  deed  to  C.  should  be  cancelled,  the  title  re  vested  in  A., 
and  K  perpetually  enjoined  from  levying  on  the  land.'  So 
A.  purchased  slaves  of  B.  An  execution  against  B.  had 
been  returned  fully  satisfied ;  but  shortly  after  the  purchase 
the  return  was  set  aside,  and,  without  notice  to  A.,  another 
execution  issued  and  levied  on  the  property.  The  court 
granted  a  perpetual  injunction  against  proceeding  further 
with  the  levy.'  So  A.,  as  sheriff,  and  B.,  his  successor,  under 
subsequent  levies  of  other  executions,  sold  the  land  of  the 
defendant,  of  which  C.  became  the  purchaser,  at  the  sale  made 
by  A.,  and'D.  at  that  made  by  B.  D.  paid  no  money  on  his 
bid,  but  received  a  deed  from  B.,  and  D.  commenced  an  action 
against  C.  to  recover  possession.  C.  and  D.  compromised  the 
suit,  by  D/s  executing  to  C.  a  quitclaim  to  the  land,  and  by 
C.'s  confessing  a  judgment  to  D.  for  the  amount  of  his  bid  at 
the  sale  made  by  B.,  with  the  understanding  that  this  judg- 
ment was  not  to  be  enforced,  unless  B.  should  be  compelled 
to  pay  the  amount  of  the  bid  to  some  creditor  whose  execu- 
tion was  in  the  hands  of  B.  at  the  time  of  the  sale,  and 
should  call  on  D.  for  reimbursement  C.  then  procured  an 
assignment  to  himself  of  the  only  operative  judgment  and 
execution  which  could  claim  the  money  arising  from  sales, 
and  D.  afterwards  settled  with  B.  the  amount  of  the  bid,  by 

1  Taylor  v.  Strong,  10  S.  &  M.  63.    >  S«vier  r.  McWhorter,  27  Miss.  442. 
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ddivering  Dp  to  him  evidences  of  debt  which  he  held  against 
hiDQf  and  caused  execution  to  be  issued  on  the  judgment 
confessed  by  C*,  and  levied  on  his  property.  Held,  equity 
had  jurisdiction  of  a  bill  filed  by  C.  to  restrain  D.  from  en- 
forcing the  judgment,  and  the  answer  of  D.,  which  merely 
denied  that  the  judgment  was  confessed  '^upon  the  distinct 
agreement''  alleged,  was  insufficient  to  authori:^  a  dissolu- 
tion of  the  injunction.'  So  a  bill  in  equity  will  lie  to  enjoin 
a  sale  on  an  execution,  obtained  by  the  creditor  of  A.,  a  son  of 
the  owner  of  the  estate,  and  levied  upon  what  was  claimed 
to  be  his  interest  in  the  estate  of  his  father,  who  had  died 
intestate,  leaving  real  estate,  but  who  before  his  decease  had 
made  an  advancement  to  A.,  exceeding  what  would  have 
been  his  portion  of  his  father's  estate.* 

§  123.  But  equity  does  not,  as  of  course,  take  executions 
upon  judgments  at  law  into  its  own  hands,  as  such  power 
would  be  oppressive  both  to  the  debtor  and  the  court.'  And 
the  presumption  is,  that  the  court  which  renders  a  judgment 
is  competent  to  enforce  it  by  its  own  process,  and  it  is  only 
in  special  cases  that  chancery  interferes.^  So  a  debtor  can- 
not resort  to  equity  to  enjoin  an  execution  against  him,  if 
he  has  had  an  opportunity  to  apply  to  the  court  from  which 
it  issued  for  redress.'  And  it  is  held,  that  it  would  take  a 
very  strong  case  of  fraud,  mistake,  surprise,  or  accident,  to 
induce  equity  to  interfere  with  the  completion  of  a  sale 
upon  an  execution  at  law.^  Thus  the  claimant  of  personal 
property,  taken  on  several  executions  against  the  same  per- 
son, cannot  maintain  a  bill  to  enjoin  the  proceedings ;  his 
proper  remedy  is  at  law.^  So  an  injunction  will  not  be 
granted,  to  stay  a  sale  under  an  execution,  on  the  ground 
of  usury,  that  being  a  good  defence  at  law.'    Nor  upon  the 

'  Moore  v.  Barclay,  16  Ala.  168.  ^  SkfUmao  r.  Holcorob,  1   Beasl. 

'  Dyer  v.  Armstrong,  5  lud.  437.  131. 

*  ftiaoon,  &o.  r.  Parker,  9  (ieo.  ^  iiendert«on  v.  Bates,  3  Blaokf. 
377.  460. 

•  Ibid.  ^  Lauaing   v.   Kddy,  1  John.   Ch. 
'  Bevkley  v.  Palmer,  11  Gratt,  625.    49. 
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allegation  that  the  judgment  has  been  satisfied,  the  remedy 
at  law,  in  such  case,  being  prompt  and  adequate.^  So  a  bill 
for  an  injunction  was  brought  against  the  sheriff,  to  stop 
the  sale  of  slaves  on  execution,  alleging  a  bond  fde  purchase 
on  the  part  of  the  complainant,  previous  to  the  execution. 
The  bill  was  dismissed,  on  the  ground  that  the  remedy 
was  at  law.'  So  an  agreement,  by  a  third  person,  with  the 
defendant  in  the  execution,  to  pay  it  off,  is  no  ground 
for  an  injunction  against  the  enforcement  of  the  execution.' 
So  equity  has  no  jurisdiction  to  enjoin  the  sale  of.  property 
seized  on  execution,  on  the  application  of  a  third  party, 
claiming  it  as  his  own,  though  he  is  a  trustee  of  the  pro- 
perty.^ And  where  a  statutory  writ  of  possession  has  been 
awarded  by  a  court  of  law,  to  enjoin  the  issuing  of  such  writ 
in  favor  of  a  purchaser  of  lands,  at  a  sale  under  an  execution 
against  a  party  in  possession,  where  there  is  no  allegation  or 
pretence  that  waste  may  be  committed,  or  irreparable  mis- 
chief  done,  is  held  to  be  a  clear  abuse  of  the  writ  of  injunc- 
tion.' So,  where  the  object  of  a  bill  will  be  answered  by 
restraining  the  proceeds  of  a  sheriff's  sale  in  his  hands,  the 
sale  of  the  property  ought  not  to  be  enjoined.^  Nor  merely 
on  the  ground  that  the  validity  of  the  execution  or  the 
justice  of  the  judgment  is  denied  by  the  party  who  applies 
for  the  injunction.^  So,  where  the  plaintiff  sought  to  re- 
strain the  defendants  from  taking  and  selling  on  execution 
specific  articles  of  property,  on  the  ground  that  they  con- 
sisted of  family  relics,  family  pictures,  and  gifts  from  de- 
ceased friends,  of  great  interest  and  value  to  the  plainti&; 
and  the  only  articles  within  that  description,  which  had  been 
levied  upon,  were  four  ottomans,  four  vases,  a  solar  lamp,  and 
a  china  tea-set,  given,  in  the  lifetime  of  the  testator,  to  his  wife 
(now  his  widow),  by  friends  and  relatives,  as  £Eimily  presents ; 

1  Lansing  v.  Eddy,  1  John.  Ch.  49.  '  Blakenej  v,  Fergnson,  14  Ark. 

'  Kendrick  o.  Aniold,  4  Bibb,  235.  641. 

>  Triplett  v.  Turner,  2  J.  J.  Marsh,  *  Receivers,  &o.,  3  Green  Ch.  222. 

475.  ^  WiUiams  t;.  Wright,  9  Humph. 

*  Watklns  v.  Logan,  3  Mour.  20.  493. 
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and  she  was  not  a  party  to  the  suit ;  and  the  plaintiffs  did 
not  offer  to  pay  the  value  of  the  articles  which  they  sought 
to  protect:  held,  the  court  Would  not  interfere.  In  such  case 
it  would  not  strengthen  the  plaintiff's  claim,  that  the  execu- 
tion debtor  had  more  than  sufficient  to  pay  all  her  debts,  other 
than  the  property  in  question.  And  where  the  plaintiffs  in 
such  bill  alleged,  that  the  defendants  threatened  and  were 
about  to  levy  their  execution  upon  the  real  estate  of  the 
deceased ;  and  that  such  levy  would  not  only  be  illegal,  but 
would  greatly  embarrass  the  settlement  of  the  estate ;  and  it 
appeared,  that  the  time  limited  for  the  settlement  of  the  estate 
had  long  since  expired,  without  any  manifestation  of  a  desire, 
by  the  plaintiffs,  to  complete  the  settlemqut:  it  was  held,  1. 
That  the  interference  of  the  .court,  in  the  manner  claimed, 
would  enable  the  plaintiffs,  by  their  delay,  effectually  to  shield 
the  property  of  the  debtor  from  the  claims  of  her  creditors ; 
2.  The  levy  of  an  execution  upon  her  life-estate  in  the  realty 
would  not  affect  proceedings  in  relation  to  the  settlement  of 
the  estate  concerning  the  personalty.^ 

§  124.  Where,  pending  an  issue  to  try  the  right  to  perso- 
nal property  taken  on  execution,  other  executions  are  issued 
on  the  same  judgments,  and  levied  on  the  same  property,  an 
injunction  will  be  granted  to  restrain  proceedings  on  the 
latter.*  So  an  injunction  will  issue,  at  the  instance  of  an 
execution  creditor,  to  restrain  the  debtor  and  a  prior  execu- 
tion creditor,  from  selling  or  removing  any  of  the  personal 
property  levied  on,  unless  by  sale  under  the  execution,  until 
the  second  execution  is  satisfied.'  So  A.  and  B.  had  seve- 
rally attached  certain  personal  property  of  C,  the  attachment 
of  A.  having  precedence,  and  both  had  obtained  judgment, 
the  property  being,  however,  insufficient  to  satisfy  either 
judgment.    On  a  petition  brought  by  B.  against  A.,  praying 

>  Johnson  v.  The  Connectioat,  &c.,  >  Edgar  v,  Clevenger,  1  Qreen 
21  Conn.  148.  Ch.  258. 

*  Hantiugton  v,  BeU,  2  Porter,  51. 
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-that  A.  be  enjoined  against  levying  his  execution  on  the 
property,  it  having  been  found  by  the  court  that  B.'s  judg- 
ment was  based  on  a  just  and  legal  claim,  but  that  A.'s 
judgment,  though  nominally  based  on  a  payment  of  money 
forC,  was  yet  founded  wholly  on  a  liability  of  A.  as  maker 
of  a  note  indorsed  by  C.  and  by  one  F.,  and  which  0.  had 
agreea  but  had  failed  to  pay ;  held,  the  judgment  of  A.  ought 
to  be  postponed,  and  the  injunction  was  granted.^  So, 
between  1882  and  1889,  judgments  were  rendered  against 
A.  and  his  sureties.  In  October,  1839,  the  defendants  A.,  B., 
and  C,  conveyed  their  property  in  trust,  to  sell  and  pay  judg- 
ment  and  other  creditors,  according  to  their  legal  priorities. 
In  1840  and  1841,  the  trustees  sold  parcel  of  the  estate  to  E., 
and  the  purchase-money  was  applied  by  him  in  discharge  of 
elder  judgments,  which  were  thereupon  assigned  to  the  pur- 
chaser. A  full  and  fair  value  was  paid  for  the  land.  In 
1888,  F.  and  G.  obtained  judgments  against  A.  and  others, 
and^  in  1844,  revived  them  by  scire  facias  against  A.  and  his 
terre-tenants,  of  whom  E.  was  one.  The  judgment  of  F.  and 
G.  was  junior  to  those  paid  off  by  E.  The  purchaser,  when 
the  scL  fa,  issued,  was  a  non-resident,  and  not  returned  anm- 
fnoned  under  that  writ.  The  judgment  being  revived,  F. 
and  G.  were  proceeding  to  a  sale  of  the  land,  under  the  lien 
of  their  judgments  of  1838.  It  appearing  that  the  amount 
of  the  judgments,  prior  to  1888,  was  more  than  the  value  of 
the  whole  estate;  it  was  held  that  an  injunction  obtained  by 
E.  should  be  continued  until  final  hearing,  unless  F.  and  G. 
would  bring  into  court  the  sum. paid  by  E.  in  discharge  of 
the  senior  judgments.  That  the  defendants,  F.  and  G.,  not 
having  assented  to,  nor  participated  in,  the  formation  of  the 
trust  created  by  A.,  B.,  and  C,  nor  having  ratified  it,  were 
not  bound  by  it.  That  the  complainant,  E.,  having  no 
defence  at  law,  could  not  have  successfully  pleaded  to  the 
scire  facias^  or  have  maintained  payment,  satisfaction,  or 

1  Norton  v.  Hickok»  25  Conn.  356. 
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release  of  the  judgment  of  F.  and  G.  at  law,  or  that  A.  was 
not  seized  at  the  rendition  of  the  judgment.  But,  that  in 
equity,,xis  no  combination,  fraud,  or  unfairness,  appeared  in 
the  purchase  of  the  land,  as  it  was  sold  for  its  full,  utmost 
value,  as  the  whole  purchase-money  had  been  applied  by  the 
purchaser  to  the  judgments  prior  in  date,  and  preferred 
liens  on  the  land,  as  there  then  remained  due  on  judgments 
a  large  amount  against  A.,  prior  in  point  of  date  to  the 
judgment  of  F.  and  G.,  and  as  the  payment  of  the  judg- 
ment of  F.  and  G.  out  of  this  land  was  hopeless;  the  pur- 
chaser was  entitled  to  relief  by  injunction,  as  against  such 
revived  judgment,  and  execution  thereon.^  But  on  a  bill 
to  enjoin  an  execution  against  particular  property,  the  alle- 
gation, that  a  prior  execution  iu  favor  of  another  plaintiff 
against  a  part  of  the  same  defendants  had  been  enjoined,  is  not 
ground  for  equitable  relief,  it  not  appearing  but  that  the 
ground  for  the  prior  injunction  had  reference  to  the  judgment 
or  process  itself,  and  not  to  the  property.'  And  two  execu- 
tions of  the  same  kind  may  be  issued  upon  the  same  judg* 
ment,  and,  as  courts  of  law  have  authority  to  prevent  abuse 
of  their  own  processes,  equity  will  not  interfere  for  that 
purpose.^ 

§  126.  To  sustain  a  bill  to  enjoin  the  sale  of  a  slave,  the 
title  of  the  complainant  must  appear  to  be  clear  and  uncon- 
trovertible.^ So  to  entitle  a  party,  who  has  purchased  slaves 
of  a  judgment  debtor  a  short  time  before  the  judgments,  to 
an  injunction  to  restrain  the  levy  of  execution  on  the  slaves, 
he  must  make  out  a  clear  and  undisputed  title,  or  a  pur- 
chase for  a  band  Jide  consideration,  above  suspicion  or 
doubt  in  relation  to  its  fairness.^  So  the  vendor  cannot  en- 
join the  seizure  and  sale  of  the  property  of  his  vendee,  when 

■  Barnes  v.  Dodge,  7  Gill,  109.  Hamph.  279  ;  Saunders  v.  Woo4a, 

>  Dnnn  v.  Bank,  &c.,  2  Ala.  152.  5  Yerg.  142. 

s  ElHoU  o.  Elmore,  16  Ohio,  27.  *  Warwick  v.  Michael,  11  mi  & 

*  Pope  V.  Bakin,  3  Hnmph.  413 ;  6  J.  153. 
Yerg.  24.     Wood  v.   Cruisman,  6 
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it  is  seized  under  execution  as  the  property  of  a  third  per- 
son, on  .the  ground  that  his  obligation  in  warranty  may 
attach.  In  such  a  suit,  the  question  of  title  to  property  is 
involved,  and  it  therefore  partakes  of  the  nature  of  a  petitory 
action,  which  can  only  be  maintained  by  the  party  in  whom 
the  legal  title  is  vested.'  So  where  personal  property  is 
improperly  levied  on,  the  party  claiming  it  cannot  enjoin 
the  creditor  from  proceeding  at  law,  on  the  ground  that 
another  person  has  interposed  a  claim  to  it  by  mistake. 
The  true  owner  has  an  adequate  remedy  at  law,  by  suit  or 
interposing  a  claim,  under  the  statute  (of  Alabama).'  So 
where  one  seeks  to  enjoin  an  execution,  on  the  ground  that 
the  property  seized  does  not  belong  to  the  judgment  debtor, 
\>\it  to  him,  no  other  issue  can  be  made  but  that  of  owner- 
ship. An  affidavit  that  the  sherifi'  had  "seized''  the  individual 
property  of  the  defendant,  without  any  description  of  the 
property,  or  statement  of  its  value,  is  too  vague  to  authorize 
an  injunction,  and  a  petition  not  sworn  to  cannot  supply  the 
defect.'  But  where  the  title  of  a  claimant  to  slaves  is  clear 
and  unquestionable,  chancery  will  enjoin  the  sale  of  them 
under  an  execution  against  a  stranger.^ 

§  126.  A.  obtained  a  judgment  against  B.,  levied  execu- 
tion on  lands  with  notice  of  a  superior  equitable  title  in  G. 
to  a  part,  and  purchased  at  the  sale.  Held,  that  he  took  as 
trustee  for  C,  that  he  might  be  enjoined  from  proceeding 
on  the  judgment  against  G.'s  share,  and  required  to  release 
such  share  to  him.' 

§  127.  Where  an  injunction  to  stay  the  sale  of  particular 
property  on  execution,  but  not  in  any  way  affecting  the 
judgment  or  the  collection  of  it  out  of  other  property,  is 

>  EeUy  V.  Wiseman,  14  La.  An.  *   Cai>ertowii    v.    Hnddleston,    7 

661.  Humph.  452. 

2  Marriot  v.  Givens.  8  Ala.  694.  *  Gatshall  t;.  Salsberry,  Wright, 

*  MoRae  v.  Brown,  12  La.  An.  181.  127. 
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dissolved,  no  decree  ought  to  be  rendered  against  the  com- 
plainant.' 

§  128.  Where  slaves,  in  possession  of  a  debtor  under  a 
parol  loan,  for  more  than  five  years,  were  levied  on  for  his 
debt ;  on  a  bill  to  enjoin  the  sale  by  the  owner,  an  issue  was 
granted  to  try  the  question  whether  the  claim  of  the  execu- 
tion creditor  was  fair  or  fictitious.' 

§  129.  Where  a  sheriflT,  with  iull  knowledge  of  the  facts, 
neglects  to  levy  an  execution  upon  the  property  of  the  prin- 
cipal, and  proceeds  first  upon  the  property  of  a  co-defendant 
who  is  only  a  surety,  it  seems  that  the  Court  of  Chancery, 
upon  a  bill  filed  for  that  purpose,  will  /elieve  the  surety,  if 
the  surety  cannot  obtain  satisfaction  for  the  injury  by  an 
action  upon  the  case  against  the  sherift? 

§  180.  Where  an  injunction  has  been  issued  to  prevent 
the  completion  of  a  levy  against  one  charged  as  trustee 
upon  default,  the  case  will  be  retained,  after  a  new  trial  has 
been  granted  the  trustee,  for  the  purpose  of  controlling 
the  injunction  and  of  determining  the  ultimate  question  of 
costs.* 

§  181.  An  injunction  will  not  be  granted  upon  an  execu- 
tion issued  against  the  complainants,  as  securities  on  a  twelve 
months'  bond,  given  under  the  17th  section  of  the  (Texas) 
execution  law  of  1840,  for  a  purchase  of  land  sold  under  yim 
faciasj  and  admitted  by  them  to  have  been  forfeited ;  on  the 
ground  that  the  execution  had  been  issued  without  the  au- 
thority of  any  court  of  justice,  and  without  the  sanction  of  the 
judicial  tribunals  of  the  land ;  nor  upon  an  allegation  that 

'  Hammond  v,  St.  John,  4  Yerg.  '  Boaghton  v.  Bank,  &o.,  2  Barb. 
107.  Ch.  458. 

*  Beale  v.  Digges,  6  Gratt.  582.  *  Nashua,  &o.  r.  Stimpson,  35  N. 

H.  286. 
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the  complainants  "  are  informed  and  believe  that  the  bond  on 
which  said  execution  was  issued  was  not  taken  in  conformity 
with  law,  and  is  not  such  a  one  as  execution  could  issue  on."^ 

§  132.  A  bill  to  stay  proceedings  upon  an  execution  is 
addressed  to  the  execution  creditor,  instead  of  the  officer, 
and  such  creditor  should  be  a  party  to  the  bill.^ 

§  183.  Where  a  sheriff,  who  had  levied  upon  perishable 
personal  property,  was  restrained  by  injunction  from  selling; 
the  injunction  was  so  modified,  as  to  permit  the  sheriff  to 
sell,  and  pay  the  proceeds  into  court,  to  abide  the  event  of 
the  suit.^ 

§  134.  A  bill  to  enjoin  an  execution,  on  the  ground  that 
a  previous  execution  on  the  same  judgment  had  been  levied 
on  the  property  of  another  defendant,  must  be  filed  in  the 
county  where  the  judgment  was  recovered.  Objection  to  the 
jurisdiction  may  be  taken  at  the  hearing.* 

§  135.  Where  there  is  no  equity  in  a  bill  to  ei\join  a  sale 
on  execution,  it  is  not  proper  to  decree  a  sale  under  the 
execution;  the  bill  should  be  dismissed  and  the  injunction 
dissolved.* 

§  186.  Where  a  sheriff^s  sale  would  not  pass  any  title  to 
the  purchaser,  such  sale  will  not  be  enjoined,  on  the  ground 
merely  that  it  would  cast  a  cloud  on  the  title.^ 

§  137.  In  a  suit  to  enjoin  an  execution  (in  Texas),  on  the 
ground  that  the  judgment  has  become  dormant,  the  defendant 
may  plead  the  judgment  in  recaaverdion? 

*  Bryan  u.  Knight,  1  Tex.  180.  *  Lovett   v.    Longmire,   14  Ark. 

*  Bean  v,  Blauton,  3  Ired.  Ch.  59.    339. 

*  Heath  v.  Hand,  1  Paige,  329.  *  Drake  v.  Jones,  27  Mis.  428. 

«  Becklejr  t;.   Palmer,  11  Qratt.        ^  Oldham  v.  Brhart,  18  Tex.  147. 
625. 
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§  138.  After  a  sheriff  had  sold  property  on  an  execution, 
and  received  the  money  therefor,  an  injunction  was  issued 
to  stay  further  proceedings  "  until  the  further  order  of  the 
court,"  Subsequently  the  County  Court  passed  an  order  to 
the  sheriff,  to  pay  the  money  over  to  the  owner  of  the  property. 
Held,  this  order  was  erroneous,  because  the  injunction  had 
not  been  made  perpetual,* 

>  DaU  V,  Traverse,  8  QiU,  41. 
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§  1.  The  injunction  of  suits  before  judgment  is  as  common 
and  familiar  a  bead  of  eqaity  jurisdiction  as  that  of  judgments.^ 

§  1  a.  It  is  held,that  the  great  purpose  of  a  court  of  equity, 
in  assuming  jurisdiction  to  restrain  proceedings  at  law,  is  to 
afford  a  more  plain,  adequate,  and  complete  remedy  for  the 
wrong  complained  of  than  the  party  can  have  at  law.\a) 
Thus  it  will  interpose,  to  correct  or  prevent  the  abuse  of  the 

>  See  Eagatz  v.  Dubuque,  4  Iowa,  >  Glenn  o.  Fowler,  8  QUI  &  J.  340. 
343. 

»  ■  ■  ■■ 

(a)  The  remedy  of  injunction  is  sometimes  applied  to  criminal  prose- 
cutions. Thus  the  agents  of  a  receiver  in  a  cause,  acting  under  leave 
of  the  court,  took  forcible  possession  of  a  house  occupied  by  a  servant 
of  one  of  the  defendants.  An  order  was  made,  restraining  that  defendant 
from  prosecuting  an  indictment  against  the  agents.  Turner  v.  Turner, 
2  Eng.  Law  and  Eq.  130.  In  New  York,  equity  may  restrain  a  creditor 
from  proceeding,  under  the  act  abolishing  imprisonment  for  debt,  and 
to  punish  fraudaleni  debtors,  against  the  person  and  equitable  interests 
of  his  debtor.    Frost  v.  Myrick,  1  Barb.  362. 
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process  of  commoD  law  courts.*  But  in  general  equity  will 
not  interfere  with  other  courts.'  And  equity  will  restrain  pro- 
ceedings at  law  when  necessary  to  the  attainment  of  justice, 
not  by  assuming  jurisdiction  over  the  courts  in  which  the 
proceedings  are  pending,  but  by  controlling  the  parties  to 
such  proceedings  by  injunction.*  In  an  approved  work 
upon  this  subject,  it  is  said :  "  It  frequently  happens  that  a 
person,  in  consequence  of  some  circumstances  of  which  judi* 
cial  notice  can  only  be  taken  in  a  court  of  equity,  has  an 
advantage  in  proceeding  in  a  court  of  ordinary  jurisdiction, 
which  must  make  that  court  an  instrument  of  injustice. 
There  are  also  many  cases  in  which  the  legal  defence  to  a 
claim  set  up  at  law  rests  either  exclusively  or  in  a  great 
degree  within  the  knowledge  of  the  party  advancing  the 
claim,  by  which  means  that  defence  can  only  be  obtained 
through  the  assistance  of  a  court  of  equity.  As  it  is  against 
conscience,  therefore,  that  the  party  should  in  the  one  case 
make  any  use  of  the  advantage  of  which  he  is  thus  inequit- 
ably possessed,  or  that  he  should  in  the  other  proceed  in 
the  assertion  of  his  claim,  without  communicating  the 
information,  it  has  become  one  of  the  most  ordinary  modes 
of  equitable  interposition  to  afford  relief  by  injunctions  to 
stay  proceedings  at  IcuuJ^^  So  it  is  said,  in  a  late  case, 
"Injunction  to  restrain  proceedings  at  law  is  one  of  the 
most  common  heads  of  equity  jurisprudence.  It  is  a  preven- 
tive remedy.  It  is  not  used  for  the  purpose  of  punishment, 
or  to  compel  persons  to  do  right,  but  simply  to  prevent  them 
from  doing  wrong.  Where  the  right  of  the  plaintiff  is  doubtful, 
or  where  he  has  an  adequate  remedy  at  law,  injunction  will 
not  be  granted ;  but  where  the  right  is  clear,  and  the  danger 
probable  that  the  right  will  be  defeated  without  this  special 
interposition  of  the  court,  it  will  in  general  be  granted."' 

1  Morris  v.  Thomas,  17  lU.  112.  *  1  Eden  (Amn.  Edn.)  14. 

<  Bank,  &c.   v.   Ratland,  &o.,  28        *  Per    Woodward,   J.,    Miller    o. 
Verm.  470.  Gorman,  38  Penn.  312-3. 

'  Barpee   v.  Smith,  Walker,  Ch. 
327. 
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§  2.  The  restrainiog  of  suits  at  law  is  a  power  inseparably 
incident  to  courts  of  equity,  but  will  not  be  exercised  by  a 
court  of  law,  invested  by  statute  with  specific  and  limited 
equity  jurisdiction.  Thus  the  court  in  Massachusetts  r6- 
mark  :  "  We  have  no  power  in  chancery,  except  by  statute ; 
and  the  general  authority  to  issue  injunctions  has  not  been 
given.  The  exercise  of  such  a  power  exists  only  when  the 
subject  matter  falls  within  the  jtirisdiction  granted  by  the 
legislature.  Injunctions  against  proceeding  at  law,  are  within 
the  general  jurisdiction  of  chancery,  which  we  are  notauthor- 
ized  to  assume."' 

§  8.  We  have  already  considered  the  remedy  of  injunction, 
as  applied  to  judgrrwits.  This  is  said  to  be  the  form  in  which 
equity  commonly  interferes  with  proceedings  at  law.  It  is 
held  to  be  the  ordinary  course  to  restrain  the  execution^  but 
allow  the  plaintiff  to  proceed  to  a  trial  and  judgment;  and 
that  it  is  only  upon  an  averment  in  the  bill,  that  the  plaintiff 
in  equity  believes  the  answer  will  afford  discovery  material  to 
his  defence  at  law,  that  an  injunction  to  stay  the  trial  ought 
to  be  granted.' 

§  4.  With  regard  to  the  circumstances  under  which  equity 
will  interfere  to  restrain  a  suit  at  law;  it  is  held  that  an  in- 
junction will  never  be  granted  to  stay  a  suit  before  judgment, 
merely  because  the  plaintiff  has  no  cause  of  action?  So  an 
injunction  to  stay  proceedings  at  law,  because  another  bill 
was  pending,  which  embraced  the  same  cause  of  action  as 
that  asserted  in  the  suit  at  law,  was  held  to  have  been  im- 
providently  issued,  and  to  be  properly  dissolved  on  motion. 
The  proper  course  would  have  been,  to  file  a  petition,  or 
make  a  motion,  for  the  injunction,  in  the  suit  already  pend- 
ing.*   So  equity  will  not  restrain  a  creditor  from  prosecuting 

»  Per  Parker,  C.  J.,  Stone  v.  Ho-  »  Clia<1oin  r.  Magee,  20  Tex.  476. 

bart,  8  Pick.  466.  *  WasUiugton  r.  Kmer/,  4  Joiics 

'  Williams  r.  Sadler,  4  Jones  Eq.  Eq.  29. 
37S. 
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his  legal  remedy  against  the  persotial  representatives  of  his 
debtor,  unless  there  is  a  decree  under  which  the  creditor  has 
a  right  to  go  in  and  prove  his  debt.* 

§  5.  Where  the  equity  of  a  bill  is  fully  met  and  distinctly 
denied,  proceedings  at  law  will  not  be  restrained,  unless 
under  special  circumstances.'  Nor  if  an  application  for  an 
injunction,  pendente  lile^  leaves  the  plaintiff's  case  in  great 
doubt.' 

§  6.  The  jurisdiction  of  a  court  of  equity,  to  enjoin  pro- 
ceedings of  a  special  nature  in  other  tribunals,  is  sometimes 
very  liberally  construed.  Thus  a  statute  provided,  that  no 
order  of  the  poor  law  commissioners  should  be  removed  by 
certiorari  into  any  court  of  record  except  the  King's  Bench, 
and  that  every  order  removed  into  that  court  should,  until 
declared  illegal,  continue  in  force  and  be  obeyed.  Held, 
equity  might  still  restrain  the  commissioner  and  the  guar- 
dians of  a  union  from  acting  upon  an  order,  pending  a  certio- 
rati.  That  the  effect  of  the  statute  was,  merely  that  the 
removal  of  an  order  by  certiorari  should  not  of  itself  be  con- 
clusive of  its  illegality,  leaving  to  an  individual  his  right  to 
an  action  of  trespass  or  any  other  legal  remedy.^ 

§  7.  But,  on  the  other  hand,  a  more  strict  construction 
has  been  given  to  the  power  of  a  court  of  equity  in  this 
respect.  Thus  chancery  has  no  jurisdiction,  to  restrain  qtiad 
criminal  proceedings  on  the  part  of  the  municipal  authori- 
ties of  a  city,  for  repeated  violation  of  an  alleged  invalid 
ordinance.'  And  in  a  suit  to  set  aside,  as  irregular,  proceed- 
ings in  progress  under  authority  of  law,  which  may  affect 
the  title  to  property;  the  coVnplainant  must  point  out  and 
establish  the  defects  in  the  proceedings;  otherwise,  the  court 

'  Hllicott  V,  The  United  SUtefl,  7  '  Fredericko  r.  Majer,  1  Bosw. 
Gill,  307.  237. 

'  Brett  V.  Sellers,  27  Geo.  185.  *  Frewin  t\  Levrfs,  9  Sim.  66. 

*  Burnett  v,  Craig,  30  Ala.  135. 


224  THE  LAW  OP  INJUNCTIONS.  [CH.  VI. 

will  leave  him  to  his  remedy  at  law.  Such  proceedings  will 
not  be  arrested,  nor  will  a  corporation  be  required  to  show 
their  regularity,  upon  a  mere  suggestion  or  general  allegation 
of  illegality  or  irregularity.*  And  where  the  defendant  in 
an  alternative  mandamus  exhibited  a  bill  in  equity,  alleging 
an  equitable  defence  to  the  demands  of  the  plaintiff,  and  pray- 
ing for  an  injunction,  and  that  the  bill  might  be  received  as 
a  return  to  the  writ;  the  injunction  was  refused,  and  a  return 
ordered.* 

§  8.  A  suit  to  recover  a  debt  will  not  be  enjoined,  merely 
because  the  plaintiff  in  such  suit  has  security  for  the  debt. 
Thus  a  debtor  sold  his  creditor  certain  goodS, 'which  were 
to  be -a  satisfaction  of  the  debt,  unless  they  were  taken  from 
him  by  superior  liens.  Held,  the  debtor  could  not  enjoin 
the  creditor  from  proceeding  to  judgment  on  his  claim,  with- 
out showing  that  there  were  no  superior  liens  outstanding, 
as  the  creditor  had  a  right  to  reduce  his  claim  to  judgment, 
though  he  could  not  collect  it  so  long  as  he  held  the  goods.' 
So  equity  will  not  enjoin  proceedings  at  law  on  a  mortgage, 
before  hearing  the  party  against  whom  the  injunction  is 
prayed.^  So,  although  equity  has  undoubted  authority  to 
compel  a  creditor  to  satisfy  his  debt  out  of  a  particular  fund, 
to  which  he  alone  can  resort ;  yet  it  will  never  do  so  to  the 
injury  of  such  creditor,  or  where  that  course  will  work  in- 
justice to  other  parties.  The  protection  of  the  creditors  in 
their  just  rights,  and  also  the  rights  of  others,  is  the  primary 
duty  of  the  court'  So,  on  a  motion  by  the  defendants  for  a 
new  trial,  in  an  action  upon  a  special  contract,  the  Supreme 
Court  of  Errors  decided,  that  the  Superior  Court  had  erred,  in 
instructing  the  jury  that  the  defendants  were  estopped,  by 
the  facts  proved  by  the  plaintiff,  from  alleging  that  they  had 
no  power  to  make  the  contract  declared  on,  and  advised  a 

^  WUliamB  v.  Detroit,  2  Mich.  560.        «  Todd  v,  Pratt,  1  Ear.  &  J.  465. 
'  Neasoi  &c.  v.  Commiasioners,  6        '  Morrison  v,  Kartz,  15  111.  193. 
Jones,  204.  See  Dewey  o.  Bulklej,  1  Qraj,  416  ; 

^  Camp  V,  Matheson,  29  Geo.  351.     Billiard  on  Mortgages  (3d  £d.,  Chap. 

XIII). 
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new  trial.  The  plaintiff  brings  his  bill  to  restrain  the  defend- 
ants from  fiirther  prosecuting  suoh  motion  for  a  new  trial, 
on  the  ground,  that  the  defendants  by  their  representations 
had  induced  the  plaintiff  to  enter  into  the  contract  and  alter 
his  condition,  and  therefore  that  the  defence  was  inequitable 
and  unconscientious.  Held,  1.  That  the  question  whether, 
upon  the  facts  proved  on  the  trial,  it  was  competent  for  the 
defendants,  and  consequently  would  be,  on  another  trial,  to 
set  up  that  defence,  was  not  involved  in  the  bill.  2.  That 
the  defendants  would  not  be  estopped  in  equity,  any  more 
than  at  law,  from  setting  up  the  defence.  8.  That,  inasmuch 
as  the  plaintiff  could  have  adequate  protection  at  law  on 
such  new  trial,  if  he  was  entitled  to  it  anywhere,  there  was 
no  occasion  for  him  to  come  into  equity  for  that  purpose, 
and  consequently  such  bill  was  not  maintainable.^ 

§  9.  In  reference  to  the  restraint  of  a  stiil  in  chancery,  it 
is  held  that  proceedings  in  the  Court  of  Chancery  will  not 
be  restrained  by  injunction  upon  an  original  bill,  whether 
filed  by  a  party,  privy  or  stranger  to  such  bill;  but  the 
proper  course  is  to  apply  by  petition  in  the  original  suit.' 
So  an  injunction  will  not  be  granted,  to  restrain  a  party 
from  instituting  proceedings  in  equity  for  an  account,  &c., 
where  the  oomplainant  has  an  equitable  defence  to  such 
proceedings,  which  he  can  set  up  in  his  answer.^  But  the 
court  by  which  a  receiver  is  appointed  will  restrain  him 
from  prosecuting  an  unjust  and  vexatious  suit  at  law,  although 
the  complainant  is  not  a  party  to  the  suit  in  which  the 
receiver  was  appointed.^  So,  where  a  bill  has  been  filed  and 
decree  made  for  an  account,  and  a  creditor  comes  in  before  the 
Master,  but  afterwards  brings  an  action;  such  action  will  be 
enjoined,  but  without  costs,  if  he  has  not  applied  in  the  first 
instance.'    And  a  plaintiff  is  bound  to  put  under  the  control 

>  Hood  V.  New  York,  ke,,  23  Conn.  *  Hall  o.  Fisher,  1  Barb.  Ch.  53. 

e09.  *  Matter  of  Merritt,  5  Paign,  125. 

s  Smith  V.  Amerioao,  &o.,  1  Clarke,  *  Hardoastle  v.  Chettle,  4  Bro.  Ch. 

307 ;  Lane  v.  Clark,  1  Clarke,  309.  119, 163. 
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of  the  court  bis  legal  rights  relating  to  the  subject-matter  of 
litigation.  Therefore,  where  a  party  brought  a  suit  for 
specific  performance,  and,  after  obtaining  a  decree,  an  action 
for  damages,  an  injunction  was  granted.'(a) 

§  10.  No  injunction  lies  against  a  suit,  if  the  bill  shows  a 
good  defence  to  such  suit ;  or  if  it  otherwise  appears  that 
there  was  such  a  defence.  As,  by  a  creditor,  who  has  received 
payment  from  his  insolvent  debtor,  to  enjoin  the  prosecu- 
tion of  a  suit  against  the  creditor  to  recover  the  amount  of 
such  payment;  the  bill  alleging  that  the  payment  was  not 
an  unlawful  preference.*  And  where  the  present  plaintiff 
has  a  good  defence  at  law,  the  mere  neglect  df  the  defendant 
in  chancery  to  object  to  the  jurisdiction  of  the  court  on  this 
ground  will  not  entitle  the  complainant  to  a  preliminary  in- 
junction, and  thus  make  it  the  duty  of  the  Court  of  Chancery 
to  assume  the  exclusive  jurisdiction  of  the  subject  matter  of 
the  suit.  But,  after  a  final  decree,  the  court  will  restrain, 
by  injunction,  any  proceedings  at  law  inconsistent  with  such 
decree,  and  a  clause  to  that  effect  will  be  inserted  in  the 
decree.'  More  especially,  if  a  defendant  has  a  legal  defence 
to  a  suit,  and  ample  means  of  proving  it,  chancery  will  not 
interfere  by  injunction.*  Nor  where  the  petitioner,  if,  as 
alleged,  he  is  defrauded  in  such  suit,  has  a  remedy  by  certio- 
ran,*  As  in  case  of  an  action  of  forcible  entry  and  detainer 
brought  before  a  justice  of  the  peace,  although  the  land  is 

1  Prothero  v,  Phelps,  35  Eng.  Law  Amerioan,  &o.,  11   Paige,  384 ;  20 

and  Eq.  518.  Tex.  661. 

'  Faller  v.  CadweU,  6  AUen,  603 ;  >  11  Paige,  384. 

Hood  V.  New  York,  &c.,  23  Conn.  *  Chambless  v.  Taber,  26  Geo.  167. 

609 ;  26  Geo.  167 ;  New  York,  &c.  v.  ^  Smith  v.  Rjan,  20  Tex.  661. 

(a)  The  expression  **  eqaitable  groands,"  in  St.  17  and  18  Yict.  c.  125, 
{  83,  means  grounds  depending  on  equitable  pnnctples,  not  merely  on 
the  practice  of  courts  of  equity/.  Held,  therefore,  in  the  above  case, 
that  a  plea  of  the  decree  in  eqnity  was  not  such  a  plea  as  the  statute 
contemplated,  and  that  its  being  overruled  by  a  court  of  law  did  not 
preclude  a  court  of  equity  from  granting  an  injunction.  35  Eng.  Law 
and  Eq.  518. 
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worth  more  than  $100.^  And,  in  cases  of  doubt,  an  injunc- 
tion pendente  lite  ought  not  to  be  granted,  unless  there  is 
reason  to  believe  that,  during  the  necessary  delay  before 
trial,  the  plaintiff  may  sustain  injury  which  the  court  will 
be  unable  fully  to  redress,  or  that  acts  may  be  committed 
which  will  prevent  the  full  relief  which  the  plaintiff  seeks 
by  his  action.'  Thus,  pending  a  suit  on  a  note,  though  the 
defendant  was  not  served  and  has  not  appeared,  he  cannot 
have  an  injunction  against  the  collection  of  the  note,  merely 
on  the  ground  that  he  has  a  good  defence.'  So  one  injured 
by  the  worthlessness  of  a  patent  assignment,  delivered  as 
good,  has  a  remedy  at  law  against  his  vendor,  and  therefore 
equity  will  not  enjoin  a  suit  on  the  notes  for  the  purchase- 
money,  in  the  absence  of  some  equitable  ground,  such  as 
insolvency.^  So  an  injunction  will  not  be  granted,  to  stay  a 
suit  at  law  for  breach  of  warranty  of  seisin,  upon  the  ground 
of  the  loss  of  an  unrecorded  deed,  it  not  appearing  that  such 
loss  will  endanger  the  complainant's  defence.'  So,  in  suits 
by  creditors,  a  receiver  was  appointed  of  certain  property  of 
the  debtor.  The  debtor  afterwards  made  an  assignment  for 
creditors,  and  the  assignee  claimed  the  property.  Held,  the 
dispute,  whether  the  receiver  or  the  assignee  should  have 
the  property,  was  a  pure  question  of  law,  not  free  from  diffi- 
culty, and  of  the  construction  of  the  statute,  and  a  judgment 
in  a  suit  brought  by  either  would  be  conclusive  in  a  suit  by 
the  other;  and  therefore  the  assignee  could  not  maintain 
a  bill  to  restrain  the  receiver  from  prosecuting  an  action 
against  him  for  the  property.  Though  all  the  parties  sub- 
mitted to  the  jurisdiction,  the  bill  was  not  retained.^ 

§  11.  Equity  will  not  by  injunction  enable  a  party  to  try 
in  equity  a  case  the  defendant  has  begun  to  try,  and  which 
can  and  should  most  properly  be  tried  at  law.' 

^  Smith  V.  B/an,  20  Tex.  661.  *  Black  r.  Stone,  33  Ala.  327. 

*  Spring  V.  StrauBSi  3  Bosw.  607.  '  Rogers  v.  Cross,  3  Chand.  34 

*  Smith  V.  Sparrow,  13  Cal.  596.        '  Newkirk  v.  Morris,  1  Beasl.  62. 
See  McGregor  v.  Axe,  10  Ind.  362 ;        ^  Reeves  v.  Cooper,  1  Beasl.  223, 
Maxwell  v.  MaUls,  12  Ind.  99.  498. 


228  THB  LAW  OF  INJUNCTIONS.  [CH.  VI. 

§  12.  Where  a  debt  is  jusUj  due,  proceedings  under  the 
(New  Jersey)  act  of  1855  are  not  to  be  restrained,  on  the 
ground  that  the  statute  is  unconstitutional  or  has  been  re- 
pealed, or  that  the  attachment  was  not  properly  executed  by 
the  sheriff,  or  that  the  property  is  not  liable  to  attachment ; 
as  the  complainant  cannot  ask  the  aid  of  equity  to  escape 
payment  of  his  just  debts,  and  the  questions  should  be  tried 
in  a  court  of  law.^ 

§  IS.  In  New  York,  a  defendant  who  has  an  equitable 
defence,  being  authorized  under  the  present  rules  of  practice 
to  interpose  it  by  answer,  is  bound  to  do  so,  and  cannot  bring 
a  separate  action,  merely  to  restrain  another  action  pending 
in  the  same  court'  Nor  can  one  court  enjoin  a  suit  in 
another  court  of  the  State,  having  equal  power  to  grant  the 
relief  sought  by  the  complaint. 

§  14.  The  limitations  to  the  rule,  that  an  injunction  will 
not  lie  to  restrain  a  suit  at  law,  where  the  plaintiff  in  equity 
has  a  good  legal  defence  to  such  suit,  are  well  illustrated  in 
a  late  case  in  Connecticut.  In  an  application  for  injunction 
against  a  suit  at  law,  founded  upon  an  alleged  discharge  or 
satisfaction  of  the  claim  sued  on,  the  court  remarked  as 
follows:  "Even  if  this  settlement  was  not  founded  on  a  good 
pecuniary  consideration,  as  it  certainly  is,  it  might  be  received 
as  a  family  settlement,  and  as  such  it  should  be  sustained  and 
upheld  in  a  court  of  equity,  and  viewed  in  that  character, 
if  one  part  of  it  is  good,  every  other  part  is  equally  so^ 
as  there  is  the  same  general  consideration  for  the  whole. 
But  it  is  said  that  if  we  hold  that  the  petitioner  is  released 
from  the  debt,  there  is  a  good  defence  of  the  action  at  law, 
and  for  that  reason  a  court  of  equity  should  not  interfere  by 
injunction.  This  may  possibly  be  so.  A  plea  could  per- 
haps be  so  framed  in  that  action,  as  to  present  this  discharge 
as  a  sufficient  answer  to  the  plaintiff's  declaration,  still  the 

1  Reeves  v.  Cooper,  1  Beasl.  223,        >  Winfield  v.  Bacon,  24  Barb.  154. 
498. 
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writing  is  not  a  technical  discharge,  and  we  think  that  the 
remedj  is  not  so  clear,  certain,  and  adequate,  as  that,  in  the 
exercise  of  a  sound  discretion,  we  ought  on  that  account  to 
dismiss  the  bill,  and  hand  the  case  over  for  further  investiga- 
tion elsewhere;  nor  would  such  a  course  be  of  the  least 
benefit  to  the  respondents.  The  effect  of  the  writing  is  a 
question  of  law  and  not  of  fact,  and  a  trial  by  jury  or  in  a 
court  of  law,  would  not  enable  the  administrators  to  escape 
the  legal  construction  which  the  court  in  any  case  will  give 
it.''» 

§  15.  Equity  will  restrain  by  injunction,  not  only  the  suit 
at  law  itself,  but  also  the  introduction  of  evidence  in  such 
suit,  which,  though  perhaps  legally  admissible,  is  manifestly 
contrary  to  right  and  justice.  Thus,  where  the  defendants 
took  land  of  the  complainant  under  a  charter,  and  the  ap- 
praisers, in  his  absence,  being .  misled  as  to  some  material 
facts,  appraised  the  damage  at  one  dollar  when  it  really 
amounted  to  five  thousand  dollars ;  held,  equity  would  enjoin 
the  use  of  the  appraisers'  record  by  the  defendants  in  an 
action  at  law  for  the  damages.  The  formal  regularity  of 
the  proceedings  was  held  no  objection  to  this  interposition, 
but  rather  an  additional  ground,  as  depriving  the  party  of 
any  remedy  at  law.  Held,  also,  that  a  new  appraisement 
should  be  made  under  the  direction  of  the  court,  and  the 
injunction  should  stand  until  the  damages  thus  awarded 
were  paid.*  So,  although  payment  discharges  a  bond  or 
judgment  at  law;  equity  may  enjoin  a  party  from  setting 
up  such  payment' 

§  16.  Equity  will  sometimes  aid  as  well  as  restrain  a  suit 
at  law  by  injunction.(a)    Thus  an  injunction  will  be  granted 

■  Per  Bllsworth,  J.,  Harlbnt  o.  *  M'Cormiok  9.  Irwin,  35  Penn. 
Phelps,  30  Conn.  60.  111. 

<  WeUs  V,  Bridgport,  &o., 31  Conn. 
316. 

(a)  In  Texas,  writs  of  injanctiGn,  ancillary  to  a  salt  pending,  arQ 
returnable  only  to  the  county  where  sach  snit  is  pending.  Allen  v* 
Menard,  5  Tex.  378. 
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to  restrain  the  assignor  of  an  equitable  claim  from  dismissing 
a  suit  for  such  claim,  brought  in  his  name  by  the  assignee.' 
So  where  suits  had  been  brought  before  a  magistrate  against 
the  drawers  of  prizes  in  a  lottery,  for  the  purpose  of  a  for- 
feiture to  the  State  under  the  statute,  held,  the  district 
courts  might  enjoin  the  owner  of  the  lottery  from  disposing 
of  such  prizes  until  the  suits  should  be  decided.*  So,  in  case 
of  necessity,  the  court  will  interfere  to  prevent  the  defendant 
from  afifecting  property  in  litigation  by  contracts,  convey- 
ances, or  other  acts ;  or  order  security  therefor.*  Thus  A. 
sued  B.  and  C,  in  trespass,  for  malicious  injury  to  his 
property.  He  then  filed  a  bill  in  equity,  alleging  the  facts 
of  the  trespass,  and  that  B.  and  G.  were  engaged  in  it,  and 
that  they  were  disposing  of  their  property  to  avoid  its  being 
taken  to  satisfy  his  judgment.  He  also  prayed  for  a  dis- 
covery. Held,  the  ancillary  jurisdiction  of  a  court  of  equity 
was  properly  invoked,  though  the  defendants  need  not  answer 
anything  tending  to  criminate  them.^  But  it  is  sometimes 
held,  that  the  court  has  no  jurisdiction  to  restrain  the  de- 
fendant in  a  suit  at  law  from  alienating  his^  property,  for 
the  purpose  of  defeating  the  impending  judgment.'  Nor  to 
compel  parties  to  hold  goods,  pending  a  trial  at  law,  to 
satisfy  a  possible  judgment.^(a) 

§  17.  An  injunction  will  not  be  granted  in  aid  of  an  illegal 

■  Deayer  v.  Eller,  7  Ired.  Eq.  24.  *  CottreU  v.  Moody,  12  B.  Mon. 

'  People  V,  Kent,  6  Cal.  89.  600. 

*  ShrewBbaiy,  &o.  v.  Same,  4  Eng.  *  MoraD  v,  Dawes,  Hopk.  365. 

L.  and  Eq.  171 ;  8  Rich.  349 ;  MUler  •  Phelps  v.  Foster,  18  m.  309. 
V.  Washburn,  3  Ired.  Ch.  161. 


(a)  It  is  doubted  whether  equity  will,  by  injunction,  restrain  the  de- 
fendant, in  an  action  of  trover,  from  disposing  of  the  property,  pending 
the  suit.  Robertson  v.  Bingley,  1  McC.  Ch.  333.  A  special  injunction, 
ordering  security  for  the  forthcoming  of  property  in  litigation,  is  within 
the  powers  of  the  Court  of  Equity,  and  in  South  Carolina  may  be 
granted  by  a  Master  or  Commissioner,  under  the  8th  section  of  the  act 
of  1840.    Aldrich  v,  Eirkland,  8  Rich.  349. 
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prooeeding  at  law."    Nor  to  protect  a  legal  right  which  may 
be  tried  at  law,  unless  under  special  circumstances.' 

§  18.  An  injunction  upon  a  bill  of  discovery  in  aid  of  an 
action  at  law  may  be  dissolved,  though  the  complainant  has 
excepted  to  the  answer  for  impertinence  merely,  where  the 
bill  has  been  fully  answered.^ 

§  19.  In  reference  to  the  parties  in  cases  of  this  nature ;  it 
is  held  that  the  government  cannot  be  sued,  except  by  its  own 
coDsent,  given  by  statute;  and,  consequently,  an  injunction 
to  stay  proceedings  at  law  cannot  be  allowed  against  the 
United  States.^ 

§  20.  The  State  of  Connecticut  having  commenced  several 
cgectments,  the  State  of  New  York  brought  a  bill,  alleging 
title  to  the  soil  and  jurisdiction  of  the  land  in  dispute,  and 
prayed  a  discovery,  relief,  and  an  injunction.  Held,  as  New 
York  was  not  a  party  to  the  suits  below,  nor  interested  in 
those  decisions,  an  injunction  should  not  be  granted.  And 
as  the  State  of  Connecticut  did  not  appear,  and  a  subpoena 
had  not  been  served  sixty  days  before  the  return  day,  as 
required  in  suits  in  equity,  the  complainant  should  not  be 
at  liberty  to  proceed  ex  parte  on  the  first  day  of  the  ensuing 
term,  if  the  State  did  not  appear,  but  an  alias  subpoena 
should  be  awarded.' 

§  21.  Separate  purchasers  of  different  parcels  of  the  same 
lot  of  land  cannot  join  in  a  bill  against  the  former  owner, 
to  enjoin  the  prosecution  of  separate  ejectment  suits  com- 
menced by  him  against  them.* 

I  22.  Where  a  creditor  held  several  securities  for  a  debt, 
the  court  refused  to  enjoin  him  from  proceeding  to  enforce 

'  Haight  V,  Bergh,  2  Green  Ch.  «  mU  v.  The  United  States,  9  How. 

386.  386. 

'  Wooden  v.  Wooden,  2  Green  *  New  York  v,  Conneotiont,  4  Dal. 

Ch.  429.  3. 

*  Jewett  V.  Belden,  11  Paige,  618.  «  Wood  v.  Perrj,  1  Barb.  114. 
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one  of  them,  in  order  that  the  debtors  might  have  oppor- 
tunity to  settle  among  themselves  a  question  of  priority  as 
to  their  liabilities.^ 

§  23.  Where  a  creditor,  on  receiving  a  judgment  bond, 
agreed  to  collect  the  debt  secured  by  it,  ratably,  against 
the  obligors  and  others,  he  was  enjoined  from  proceeding  to 
collect  the  debt  of  the  obligors  in  the  bond  only.* 

§  24.  With  regard  to  the  terms  on  which  a  suit  at  law 
will  be  enjoined ;  it  is  the  prevailing  rule,  that  where  a 
defendant  at  law,  before  judgment,  files  bis  bill  for  relief 
on  equitable  grounds,  and  for  an  injunction,  the  injunction 
should  be  granted  only  on  condition  that  he  confess  or  agree 
to  confess  judgment,  though  he  may  have  grounds  of  defence 
at  law  distinct  from  his  equitable  defence.'  In  such  case, 
where  the  injunction  is  dissolved  because  the  complainant 
refused  to  confess  judgment,  and  there  is  an  appeal,  the 
appellate  court  will  not  examine  the  merits  of  the  case,  though 
at  the  time  the  order  was  made  the  cause  stood  for  hearing.^ 
So  on  a  bill  filed  by  a  defendant  at  law,  on  the  ground  that 
the  subject  is  a  trust,  and  proper  for  equitable  cognizance, 
an  injunction  ought  not  to  be  granted,  staying  the  trial  at 
law,  but  only  execution  on  the  judgment  which  may  be  re- 
covered.' So  where  a  defendant  at  law  transfers  the  case 
to  a  court  of  equity,  upon  an  allegation  that  his  defence  is 
equitable,  the  plaintiff  at  law  should  be  allowed  to  proceed 
to  judgment,  that  there  may  be  no  delay  of  execution,  if  the 
defendant  does  not  succeed  in  his  defence.^  So  it  is  held, 
that  a  party  applying  for  an  injunction,  to  stay  proceedings 
at  law  upon  a  money  bond,  must  be  bound,  by  order,  to 
bring  no  writ  of  error.^    Upon  this  ground,  in  New  York, 

'  Goodwin  v.  State  Bank,  4  Desan.  renoe  v.  Bowman,  1  MoAU.  C.  C. 

889.  (Cal.)  419. 

s  Briggs  V.  Low,  4  John.  22.  *  1  Leigh,  96. 

)  Warwick  v.  Norwall,  1   Leigh,  '  Jnstiue  v.  Soott,  4  Ired.  Eq.  108. 

96 ;  Matthews  v.  Doaglass,  Cooke,  *  Anderson  v.  Walton,  1  Freem. 

136 ;  3  Ired.  Ch.  178.    Contra^  Law-  Ch.  347. 

'  3  Ired.  Ch.  178. 
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a  bill,  for  an  injanction  to  stay  a  suit  at  law,  must  state 
whether  issue  has  been  joined;  for,  if  it  has,  a  provision 
must  be  inserted  in  the  injunction,  allowing  the  suit  to  pro- 
ceed to  judgment;  and  if  not,  the  master  has  no  authority  to 
issue  an  injunction,  without  the  security  required  by  statute.^ 
So  the  complainant  must  show  in  his  bill  the  state  of  the 
pleadings,  and  the  court  in  which  the  suit  is  pending,  in 
order  to  enable  the  officer,  to  whom  the  application  is  made 
for  the  injunction,  to  judge  of  the  propriety  of  its  allowance, 
and  to  prescribe  the  terms.* 

§  26.  The  terms  of  granting  an  injunction  in  this  class 
of  cases  often  depend  upon  the  statutory  law.  Thus  it  is 
held,  that  the  statute  of  Michigan  (R.  S.  874,  §  91)  is  per- 
emptory, that  no  injunction  shall  be  granted  to  restrain  pro- 
ceedings at  law,  when  a  cause  is  at  issue,  without  filing  a 
bond  in  such  sum  as  the  officer  allowing  the  injunction  shall 
prescribe.'  So,  in  Indiana,  upon  a  bill  for  discovery  in  aid 
of  a  defence  to  an  action  at  law,  also  praying  a  stay  of  pro- 
ceedings till  such  discovery ;  held,  the  latter  prayer  should 
not  be  granted,  without  a  statutory  bond.'' 

§  26.  Injunction  is  often  connected  with  discovery,  another 
important  and  leading  head  of  equity  jurisdiction.  In 
New  York,  an  injunction  master  cannot  stay  proceedings  in 
a  suit,  in  which  issue  has  not  been  joined,  except  in  case  of 
a  mere  bill  of  discovery  in  aid  of  the  defence,  or  where  the 
only  relief  prayed  is  merely  in  aid  of  the  defence.*  The 
Master,  if  no  issue  has  been  joined,  should  direct  a  provision 
in  the  injunction,  permitting  the  party  to  proceed  to  judg- 
ment, unless  the  bill  was  for  a  discovery  merely.^  In  the 
same  State  it  is  held,  that,  upon  a  bill  of  discovery  in  aid  of 
a  suit  at  law,  an  ex  parte  injunction  to  prevent  the  defendant 

'  TeUer  o.  Van  Deosen,  3  Paige,  *  Lemon  v,  Morehead,  8  Blaokf. 

33.  661. 

'  Carroll  v.  Farmers,  &o.,  Barring.  ^  Melick  v.  Drake,  6  Paige,  470. 

Ch.  197.  ^  Jenkins  u.  Wilde,  2  Paige,  394. 

•  Ibid. 
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from  proceeding  to  trial  should  not  be  granted,  where  no 
fact  is  positively  sworn  to  as  being  within  the  knowledge  of 
the  defendant,  which,  if  proved,  would  defeat  the  defence, 
and  enable  the  plaintiff  to  recover.^ 

§  27.  Where  the  defendant,  in  an  action  of  trover,  filed  a 
bill  for  a  discovery  and  an  injunction,  but  failed  to  obtain  a 
discovery,  the  court  refused  to  grant  the  injunction,  and  dis- 
missed the  bill.*  So,  where  a  bill  is  filed  to  restrain  a  suit 
at  law,  on  the  ground  that  the  complainant  has  a  legal  de- 
fence, but  that  it  cannot  be  established  without  the  evidence 
of  the  defendants  to  the  bill ;  this  is  a  bill  of  discovery 
merely,  and,  on  the  coming  in  of  the  answer,  denying  the 
equity  of  the  bill,  it  should  be  dismissed  on  dissolving  the 
injunction.^ 

§  28.  When  an  action  at  law  is  brought  on  a  penal  bond, 
conditioned  for  the  payment  of  money  on  performance  of  a 
condition  precedent,  and  the  defendant  files  a  bill  to  obtain 
a  discovery  as  to  the  execution  of  the  trust  which  constituted 
the  condition ;  if  the  answer  of  the  obligee  discloses  that  the 
trust  bas  not  been  fully  executed,  the  court  may  enjoin  the 
action  at  law,  without  compelling  the  obligor  to  account  for 
the  benefit  received  from  the  partial  performance.^ 

§  29.  A  very  important  point  of  inquiry,  in  reference  to 
the  injunction  of  suits  at  law,  arises  from  the  conflicting 
authority  of  the  State  or  the  tribunal,  with  which  the  court 
of  equity,  whose  aid  is  invoked,  is  called  upon  to  interfere. 
Upon  this  subject,  in  a  late  English  case,  it  is  said,  "  Even 
though  no  decree  has  been  obtained  in  this  country,  yet  if  a 
suit  instituted  abroad  appears  ill  calculated  to  answer  the  ends 
of  justice,  the  Court  of  Chancery  has  restrained  the  foreign 
action,  imposing,  however,  terms  which  it  has  considered 

1  BargesB  v.  Smith,  2  Barb.  Ch.        *  Steele  v.  Lowrj,  6  Ala.  124. 
276.  *  Rives  v.  Toalmin,  25  Ala.  452. 

'  Brown  v,  Diokinsoo,  10  Rich. 
Eq.  408. 
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reasonable  for  protecting  tlie  party  who  was  suing  abroad.'^' 
"  Where,  pending  a  litigation  here,  in  which  complete  relief 
may  be  had,  a  party  to  the  suit  institutes  proceedings  abroad, 
the  Court  of  Chancery  in  general  considers  that  act  as  a 
vexatious  harassing  of  the  opposite  party,  and  restrains  the 
foreign  proceedings."*  So  the  court  in  Massachusetts,  in  a 
very  recent  case,  remarks  as  follows :  "  The  authority  of  this 
court,  as  a  court  of  chancery,  upon  a  proper  case  being 
made,  to  restrain  persons  within  its  jurisdiction  from  prose- 
cuting suits  either  in  the  courts  of  this  State  and  of  other 
States,  or  foreign  countries,  is  clear  and  indisputable.  In 
the  exercise  of  this  power,  courts  of  equity  proceed,  not  upon 
any  claim  of  right  to  interfere  with  or  control  the  course  of 
proceedings  in  other  tribunals.  But  the  jurisdiction  is 
founded  on  the  clear  authority  vested  in  courts  of  equity 
over  persons  within  the  limits  of  their  jurisdiction  and 
amenable  to  process,  to  restrain  them  from  doing  acts  which 
will  work  wrong  and  injury  to  others.  As  the  decree  of  the 
court  in  such  cases  is  pointed  solely  at  the  party,  and  does 
not  extend  to  the  tribunal  where  the  suit  or  proceeding  is 
pending,  it  is  wholly  immaterial  that  the  party  is  prosecuting 
his  action  in  the  courts  of  a  foreign  State  or  country ."^(a) 

'  Per  Lord  Cranworth,  The  Carron,  &o.  v.  Maolaren,  35  EDg.  Law  and  Eq. 

&o.   V.   Maolaren,  35  Eng.  Law  and  49. 
Eq.  50.  >  Per  Bigelow,  C.  J.,  Dehon  v. 

'  Per  Lord  Cranworth,  The  Carron,  Foster,  4  Allen,  550. 

(a)  So  it  is  said  by  the  court  in  New  Hampshire :  "  It  would  be  a 
great  defect  in  the  administration  of  the  law,  if  the  mere  fact,  that  the 
property  was  ont  of  the  State,  conld  deprive  the  court  of  the  power  to 
act  As  much  injustice  may  be  perpetrated  in  a  given  case,  against  the 
citizens  of  this  State,  by  going  out  of  the  jurisdiction  and  committing  a 
wrong,  as  by  staying  here  and  doing  it.  As  the  Legislature  has  con- 
ferred npon  the  court  the  power  to  issue  iujunctions  whenever  it  is 
necessary  to  prevent  injustice,  it  is  the  duty  of  the  court  to  exercise 
that  power  upon  the  presentation  of  a  proper  case,  and  when  it  can  be 
done  consistently  with  the  acknowledged  practice  in  courts  of  equity. 
As  the  principle  which  is  sought  to  be  applied  here,  has  been  recognized 
for  nearly  two  hundred  years,  we  have  no  hesitation  in  holding  that  the 
court  has  jurisdiction."    Per  Gilchrist,  0.  J.,  Great  Falls,  &c.  v,  Wors- 
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§  30.  In  the  case,  with  reference  to  which  these  remarks 
were  made,  a  citizen  of  Massachusetts  attached  in  Pennsyl- 
vania personal  property  of  an  insolvent  debtor  residing  in 
Massachusetts.  Held,  the  assignees  of  such  debtor,  under  the 
insolvent  laws  of  Massachusetts,  might  maintain  a  bill  for  an 
injunction,  though  the  suit  was  commenced  before  the  insti- 
tution of  insolvency  proceedings,  more  especially  if  done 
with  notice  that  they  were  about  to  be  instituted,  and  in 
•rder  to  obtain  a  preference. ^a) 

§  31.  Some  of  the  leading  cases,  which  fully  justify  these 
views,  are  as  follows : — 

§  82.  In  Portarlington  v.  Soulby,*  Lord  Brougham  re- 
strained the  indorsee  of  a  bill  from  suing  the  plaintiff  in  the 
Irish  courts  on  such  bill,  upon  certain  equitable  grounds, 
which  would  have  warranted  a  similar  injunction  against 
any  action  in  the  English  courts.  So  where  a  decree  had 
been  obtained  for  the  execution  of  the  trusts  of  a  deed  for 
the  benefit  of  creditors,  and  a  receiver  of  real  estates  in  Eng- 
land and  Ireland  appointed,  and  some  of  the  trustees  after- 
wards filed  a  bill  in  Ireland  for  executing  the  trusts ;  Lord 
Eldon  restrained  them  from  prosecuting  that  suit,  on  the 
ground  that  it  sought  the  same  relief  as  might  be  had  under 
the  decree  obtained  in  England.    But  his  lordship  said  that 

1  Dehon  v.  Foster,  4  AUen,  645 ;       >  3  My.  k  E.  104. 
7  lb.  57. 

ter,  3  Fost.  470.  See  Penn  v.  Baltimore,  1  Yes.  444 ;  Arglasse  v,  Mus- 
champ,  1  Vem.  75;  Toller  v.  Carteret,  2  Vera.  494;  Cranstown  r. 
Johnson,  3  Yes.  170 ;  Portarlington  v,  Sonlby,  3  M.  &  E.  104;  Massie 
V,  Watts,  6  Cranch,  148 ;  Mitchell  v.  Banch,  2  Paige,  606 ;  Mead  v. 
Merritt,  2  Paige,  404 ;  Hawley  v.  James,  7  Paige,  213. 

(a)  It  was  intimated  that  the  decision  might  be  different  if  it  appeared 
that  there  were  foreign  creditors,  who  would  by  the  injunction  of  the 
suit  apquire  a  preference.  With  regard  to  costs,  it  was  ordered  that  the 
defendant  should  be  identified  for  the  costs  of  his  action,  up  to  notice  of 
the  bill  in  equity ;  and  the  plaintiff  have  his  costs  in  equity  after  the 
filing  of  the  bill.    Dehon  v,  Foster,  7  Allen,  57. 
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he  would  not  prevent  them  from  filing  a  bill  in  Ireland 
for  the  mere  purpose  of  calling  on  the  receiver  there  to 
account  for  his  receipts  and  payments,  without  making  it 
a  general  suit  for  administering  the  trusts  of  the  deed.^  So, 
after  a  decree  in  England  for  an  account  on  a  bill  to 
redeem  a  West  India  mortgage,  Sir  John  Leach  would  not 
suffer  the  mortgagee  to  prosecute  a  suit  in  Jamaica  for  fore- 
closing the  same  mortgage,  on  the  ground  that  full  relief 
might  be  obtained  under  the  decree  in  England.'  So  where 
a  bill  was  filed  by  the  obligor  in  a  bond,  against  the  obligee 
'  and  a  person  claiming  under  him  by  assignment,  to  have  the 
bond  delivered  up  and  cancelled,  the  court  would  not  permit 
the  assignee,  who  was  a  Scotchman  and  had  real  estates  in 
Scotland,  to  prosecute  an  action  on  the  bond,  which  action 
he  had  raised  in  the  Court  of  Sessions,  even  though  the 
Scotch  proceedings  had  been  commenced  two  months  before 
the  bill  to  restrain  them  was  filed.  The  bond  was  alleged  to 
have  been  given  in  England  for  a  gaming  debt,  as  was  known 
to  the  assignee,  and  the  question  to  be  decided  in  any  form 
was,  whether  by  the  law  of  England  the  assignee  was  enti- 
tled to  recover.  Sir  John  Leach  thought,  first,  that  this 
question  could  be  better  decided  in  England,  where  the 
courts  judicially  know  the  law,  than  in  Scotland,  where  the 
courts  could  only  know  the  law  as  a  matter  of  fact,  to  be 
communicated  as  evidence;  and,  secondly,  that  the  remedy 
in  England,  if  the  obligor  should  make  out  his  title  to  relief, 
would  be  more  complete  than  could  be  had  in  Scotland.  He 
therefore  restrained  the  defendant,  the  assignee,  from  going 
on  with  the  Scotch  action,  putting  the  plaintiff  on  terms  as 
to  giving  a  judgment  for  security  to  the  holder  of  the  bond.' 

§  S3.  In  another  recent  case,  a  distributee  in  Mississippi 
procured  the  administrator's  accpunts  to  be  settled  in  the 
Probate  Court  in  that  State,  and  a  large  balance  was  found 
due  thereon.     He  then  sued  the  surety  on  the  bond,  and 

1  Harrison  v.  Gumey,  2  Jao.  &  W.  '  Beckford  v,  Eemble,  1  Sim.  & 
563.  St.  7. 

'  fiashbj  r.  Mnuday,  5  Madd.  297. 
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persuaded  him  to  make  no  defence,  by  telling  him  that  he 
should  not  be  molested,  but  that  the  judgment  was  wanted 
only  to  bring  the  administrator  to  a  settlement  The  surety 
gave  his  note  for  the  judgment,  and,  not  procuring  a  settle- 
ment with  his  principals,  obtained  an  injunction  in  Tennessee 
to  stay  suit  on  the  note,  notwithstanding  which,  the  payee 
sued  the  note  in  the  Circuit  Court.  Pending  that  suit,  the 
probate  decree  in  Mississippi  was  reversed,  on  appeal,  and 
a  very  small  balance  decreed  to  be  due.  Thereupon  the 
maker  applied  for  an  injunction  in  the  Circuit  Court  in  that 
State  to  stay  the  suit  on  the  note.  Meantime  the  Tennessee 
court,  upon  sufBcient  evidence,  had  decreed  that  the  payee 
should  cease  his  suit  upon  payment  of  a  small  balance. 
Held,  thereupon,  that  the  injunction  should  issue  from  the 
Circuit  Court  in  Mississippi.^ 

§  84.  But  it  will  not  be  the  duty  of  the  court  to  restrain 
foreign  proceedings,  if  substantial  justice  is  likely  to  be 
promoted  by  allowing  them  to  take  their  course.  Thus, 
where  the  plaintiff,  who  was  heir  of  tailzie  under  a  Scotch 
settlement,  filed  a  bill  to  have  his  estate  exonerated  from  an 
heritable  bond  by  means  of  the  personal  estate;  Sir  John 
Leach  declined  to  restrain  proceedings  in  Scotland,  where 
the  question  as  to  the  right  claimed  would  be  more  conve- 
niently discussed;  and  ordered  the  cause  in  England  to 
stand  over,  till  the  result  of  the  Scotch  proceedings  should 
have  been  determined.*  And  in  a  late  case  in  Vermont  it 
is  held,  that  a  suit  in  one  State  will  be  enjoined  to  parties 
in  another,  only  when  the  ends  of  justice,  and  not  the  mere 
convenience  of  parties,  require  it.'  So,  in  late  cases  in  Eng- 
land, from  one  of  which  the  remarks  of  the  court  have  been 
already  cited,  the  general  propositions  were  laid  down,  that 
where  it  would  be  the  duty  of  one  domestic  court  to  restrain 
a  party  from  instituting  proceedings  in  another,  it  may  also 
restrain  proceedings  in  a  foreign  court.    Also,  that  where 

■  Cage  V.  Cassid/,  23  How.  U.  S.        >  Bank,  &c.  v.  Rutland,  2  Wms. 
109.  470. 

s  Elliott  v,  Minto,  6  Madd.  16. 
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there  is  a  plaia  equity  in  favor  of  an  injunction,  and  the 
representatives  of  the  real  and  personal  property,  who  seek 
it,  are  in  this  country,  the  court  will  grant  it,  and  restrain 
proceedings  in  the  courts  of  a  foreign  country.  In  such  a 
case,  the  court  will  decide  upon  a  consideration  of  all  the 
circumstances,  and  require  parties  here  to  take  or  omit  such 
steps  in  a  foreign  court  as  the  ends  of  justice  may  require. 
The  particular  provisions  of  the  foreign  law,  applicable  to  a 
transaction,  proceedings  as  to  which  in  a  foreign  court  are 
thus  restrained,  must  not  be  disregarded.  But  still,  under 
the  circumstances  of  the  case,  an  injunction  was  refused.  The 
facts  of  this  case,  as  successively  reported,  were  as  follows : 
A  company  was  chartered  in  Scotland  for  the  manufacture 
of  iron.  Its  manufactory  and  chief  office  of  management 
were  there;  it  had  agents  for  the  sale  of  the  goods  in  differ- 
ent parts  of  Scotland  and  England ;  and  possessed  real  estate 
in  both  countries.  A.,  a  large  shareholder  in  the  company, 
and  possessed  of  real  and  personal  property  in  England  and 
Scotland,  was  the  company's  agent  for  the  sale  of  goods, 
and  was  domiciled,  in  London,  When  he  died,  he  made  a 
will  in  the  English  form,  and  appointed  as  his  executors 
persons  who  were  resident  in  both  countries ;  his  heir  was 
one  of  these  persons,  and  was  also  the  person  who  succeeded 
him  in  the  London  agency  for  the  company.  Probate  of 
the  will  was  taken  out  in  England,  and  such  of  the  executors 
as  thought  fit  to  apply  to  the  Scotch  court  were  according  to 
the  Scotch  law  confirmed  in  the  execution  of  the  will.  An 
administration  suit  was  instituted  in  the  Court  of  Ohancery, 
and  the  usual  order  for  a  general  account  of  the  debts  and 
assets  made.  After  the  date  of  this  order,  the  iron  company 
took  proceedings  in  the  Scotch  courts  against  the  real  and 
personal  estate  of  the  testator  in  Scotland.  Notice  of  an 
injunction,  at  the  suit  of  the  executors,  was  served  on  the 
company's  agent  in  London,  and  on  the  company's  manager 
in  Scotland;  the  company  did  not  appear,  and  the  injunc- 
tion was  issued.  The  company  then  moved  to  dissolve  the 
injunction.    No  order  was  made.    Held  (Lord  St.  Leonards 
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dissenting),  that  the  injunction  should  not  be  maintained. 
In  another  case,  growing  out  of  the  same  transactions,  a  bill 
was  brought  by  the  executors  and  trustees  of  A.,  who  had 
large  estates,  both  real  and  personal,  in  England  and  in 
Scotland,  for  the  administration  of  his  estate,  in  which  there 
was  the  ordinary  decree.  Suit  in  Scotland  by  a  Scotch  com- 
pany, whose  agent  in  London  A.  had  been,  claiming  a  large 
balance  on  the  accounts  between  them  and  A.  The  Master 
of  the  Bolls,  on  motion  by  the  plaintiffs,  restrained  the  Scotch 
company  from  proceeding  in  this  suit;  but  on  appeal  to  the 
House  of  Lords  that  order  was  reversed.  Lord  St.  Leonards, 
dissenting.  A  second  bill  was  then  filed  in  this  country 
against  the  Scotch  company,  for  discovery  of  the  dealings  and 
transactions  between  the  company  and  the  testator.  There 
was  conflicting  evidence  as  to  whether  it  would  be  more  con- 
venient to  take  the  accounts  in  this  country  or  in  Scotland. 
Motion  in  both  suits  to  restrain  the  Scotch  company  from 
proceeding  in  their  suit  refused  with  costs.^  In  this  case, 
heard  in  the  House  of  Lords,  the  whole  subject  of  restraining 
foreign  suits  by  injunction  is  fully  gone  into,  and  elabo- 
rate and  learned  opinions  are  delivered  by  Lords  Granworth, 
Brougham,  and  St.  Leonards. 

§  86.  It  was  held,  that,  where  there  has  been  a  final  decree 
in  a  suit  in  India,  upon  motion  by  the  defendant  in  a  simi- 
lar suit  in  England,  between  the  same  parties  and  for  the 
same  purpose,  the  court  in  England  will  make  an  order  stay- 
ing all  proceedings  in  the  English  suit,  without  prejudice  to 
any  proceedings  which  the  plaintifiT  may  be  advised  to  adopt 
with  reference  to  the  decree  and  proceedings  in  India.  That 
an  administrator  cfe  bonis  non,  &c.,  in  India,  appointed  by  the 
authority  of  the  plaintifiT,  administrator  in  England,  is  sub- 
stantially the  same  party  for  this  purpose.  That  such  ad- 
ministrator in  India  is  authorized  to  assent  to  a  compromise, 
under  the  authority  of  the  court  in  India,  and  a  decree  adopt- 

'  Maolaren   r.  Stanton,  35  Eng.    Kq.   500;    Carron  r.   Maolaren,  35 
Law  and  Eq.  384 ;  15  Eng.  Law  and    Eng.  Law  and  £q.  37. 
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ing  that  compromise  is  a  final  decree.  And  that,  after  snch 
decree,  the  plaintiff  in  England  cannot,  by  supplemental  bill 
or  amendment  under  the  new  practice,  continue  the  English 
suit,  in  order  to  obtain  discovery  of  facts  which  would  enable 
him  to  set  aside  the  decree  in  India.'  But  in  the  same  case 
it  was  subsequently  decided,  that  before  equity  interposes, 
upon  an  interlocutory  application,  to  stay  proceedings  in  a 
suit^  by  reason  of  a  decree  or  judgment  in  a  foreign  country, 
it  must  be  satisfied  that  the  foreign  decree  or  judgment  does 
justice,  and  covers  the  whole  subject  of  the  suit.* 

§  86.  In  reference  to  the  right  of  one  court  to  restrain  pro- 
ceedings in  another,  and  the  question  of  conflicting  jurisdic* 
tion;  in  a  late  English  case,  brewing  utensils,  hops,  &c., 
having  been  seized  under  execution  from  a  county  court 
against  the  goods  of  A.,  were  claimed  by  B.  On  the  5th 
of  October,  the  bailiff  caused  an  interpleader  summons 
to  be  issued,  calling  on  the  parties  to  appear  on  the  18th, 
when  the  claim  would  be  adjudicated  upon.  The  county 
court  judge  decided  that  the  goods  were  the  property  of 
B.  The  goods  having  been  given  up,  B.  commenced  an 
action  against  the  execution  creditor  for  damages,  for  wrong- 
fully depriving  him  of  the  possession  of  the  goods,  by  means 
whereof  he  was  prevented  from  carrying  on  his  trade  as  a 
brewer,  alleging  special  damage.  The  court  refused  to  inter- 
fere to  stay  the  proceedings  at  the  instance  of  the  defendant. 
It  seems  that^  if  the  proceedings  on  the  interpleader  summons 
constituted  a  defence  to  the  action,  it  should  have  been 
pleaded.^ 

§  37.  In  England,  a  court  of  common  law  cannot  grant 
an  injunction  in  an  action  of  ejectment,  under  §  82  of  the 
common-law  procedure  act,  1854,  17  and  18  Vict.  c.  125.* 

>  Ostell  V.  Lepage,  17  Eng.  Law  '  Jones  v,  WUliamSi  4  Harl.  & 
and  Bq-  67.  Nor.  706. 

<  Ibid.,  21  Eng.  Law  and  Eq.  640.        *  Baylis  v.  Legros,  40  Eng.  Law 

and  £q.  272. 
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§  88.  A  court  of  equity  will  not  enjoin  a  suitor  in  that 
court  from  moving  for  relief  in  the  same  court.^  And  the 
court  will  not  enjoin  its  own  proceedings,  though  it  may 
suspend  its  own  order.' 

§  39.  Where  executors  applied  for  leave  to  amend  a  bill 
filed  by  their  testators,  and  for  an  injunction  against  suits 
begun  in  the  United  States  Circuit  Court,  or  to  reinstate  an 
injunction  against  suits  in  a  State  court,  which  had  been  dis- 
solved; held  the  bill  could  be  amended  by  adding  new 
matter,  without  excuse  for  its  being  originally  omitted,  and 
notwithstanding  the  denial  of  the  matter  proposed  to  be 
added  by  affidavits.  The  injunction  against  the  suits  in  the 
Circuit  Court  was  denied,  and  the  petitioners  left  to  apply 
there  for  a  stay  of  proceedings,  until  the  matter  of  equitable 
relief  was  finally  heard  in  the  State  court.  The  other  in- 
junction was  refused  by  the  Vice-Chancellor,  as  the  case  had 
been  appealed,  and  the  Chancellor  had  control  of  the  appel- 
late proceedings.' 

§  40.  Where  the  defendant  in  an  ejectment  suit  brought 
on  the  law  side  of  the  Circuit  Court  of  the  United  States,  by 
one  claiming  under  a  patent  of  the  United  States,  filed  a  bill 
on  the  equity  side  of  the  court,  for  an  injunction  upon  the 
plaintifi^  in  ejectment,  alleging  that  the  patent  was  fraudu- 
lently obtained,  and  on  the  hearing  no  fraud  was  proved; 
held,  the  bill  must  be  dismissed,  and  the  merits  of  the  case 
left  to  be  settled  in  the  trial  at  law.*(a) 

'  McRejnolds  v.  Harahaw,  2  Ired.  >  Coster  v.  Griswold,  4  Edw.  Ch. 

Ch.  195.  364. 

'  Medlook  v,  Cogbuzn,  1  Rioh.  Ch.  ^  Gaines    v.  Nicholson,    9    How. 

477.  356. 

(a)  The  practice,  in  reference  to  the  particular  coart  with  whose  pro- 
ceedings equity  will  interfere  by  injanction,  depends  in  this  coantry,  to 
some  extent,  upon  local  usage.  It  is  held  that  the  Court  of  Chancery 
of  New  York  will  not  grant  an  injunction  to  stay  the  proceedings  in  a 
suit  commenced  in  a  court  of  competent  jurisdiction  in  another  State, 
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§  41.  Equity  often  interferes  with  suits  at  law  by  injunc- 
tion, for  the  purpose  of  preventing  or  stopping  tiseleas  or 
vexatious  Uligation}  So  in  a  recent  case  it  was  held,  that, 
where  land  has  been  laid  out  in  town  lots,  or  otherwise 
divided  among  many  occupants,  who  are  threatened  with 
numerous  suits,  a  bill  in  equity  lies  to  quiet  the  title,  and 
enjoin  a  suit  at  law  for  ti  particular  fractional  part,  although 
the  complainants  have  a  legal  title,  and  therefore  an  adequate 
remedy  at  law  in  each  particular  case.  The  object  of  such 
bill  is  to  relieve  the  title  from  the  embarrassment  of  the 
adverse  claims,  and  also  to  restrain  a  multiplicity  of  suits.' 
So  on  a  bill  for  injunction  against  a  fifth  ejectment,  threatened 
by  the  defendant  after  two  dismissals  and  two  judgments  for 
the  complainant,  one  of  which  was  affirmed  in  the  appellate 
court,  the  bill  should  be  sustained,  and  an  answer  directed, 
according  to  the  rules  of  equity.'  And  injunction  is  a  suit- 
able process,  to  prevent  a  party  who  has  commenced  pro- 
ceedings in  one  court  from  proceeding  in  the  same  matter  in 
another;  more  especially  where  the  former  court  has  made  a 
decision  against  hira.^    So  a  court  of  chancery  may  compel 

1  Woodraff  v,  Fisher,  17  Barb.  >  Dedman  v.  Chiles,  3  Monr.  426. 
224.  *  Conover  v.  Major,  &o.,  25  Barb. 

>  Crews  V,  Baroham,  1  Black,  352.    513. 
See  Woodruff  v,  Fisher,  17  Barb. 
224. 

except  in  a  very  special  case.  Burgess  v.  Smith,  2  Barb.  Gh.  276.  And 
by  a  later  case  the  rule  seems  to  be  established  without  any  exception. 
Williams  v,  Ayrault,  31  Barb.  364.  The  court  will  not  grant  an  in- 
junction to  stay  proceedings  in  a  court  having  the  same  power  to  grant 
relief.  Grant  v.  Quick,  5  Sandf.  612.  In  Michigan,  courts  of  chancery 
will  not  sustain  an  injunction  bill  to  restrain  a  suit  or  proceeding  pre- 
viously commenced  in  a  court  of  a  sister  State,  or  in  any  of  the  Federal 
courts.  Carroll  v.  Farmers,  &c.,  Harring.  Oh.  197.  In  Tennessee,  suits 
in  courts  of  law,  on  notes  executed  for  the  purchase-money  of  estates 
sold  at  a  chancery  sale,  are  improper,  and  may  be  enjoined,  but  not 
in  any  other  court  than  that  in  which  the  original  chancery  suit  is  pend- 
ing. Deaderick  v.  Smith,  6  Humph.  138.  The  Supreme  Court  cannot 
issue  an  injunction  to  restrain  proceedings  in  a  cause  in  the  Circuit 
Court.    Barry  v.  Green,  5  Hey.  67. 
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a  party,  who  is  prosecuting  two  suits  for  tlu^  same  thing,  to 
abandon  one  or  the  other,  and  select  in  whiah  tribunal  he 
will  continue  to  prosecute.  But  this  rule  only  applies,  where 
a  recovery  in  one  would  be  a  bar  to  a  judgment  or  decree  in 
the  other.^  So  equity  will  enjoin  suits  which  'are  in  sub- 
stance if  not  literally  violations  of  a  former  order.  Thus  a 
perpetual  injunction  was  granted,  restraining  the  defendant 
from  interfering  with  the  navigation  of  the  plaintiff'  canal. 
He  afterwards  brought  fifteen  actions  against  the  plainti£& 
for  the  passage  of  that  number  of  barges  over  the  land  claimed 
by  him.  Held  a  violation  of  the  spirit  of  the  former  decree, 
and  the  actions  were  enjoined.*  And  a  bill  in  equity,  to  en- 
join several  lawsuits,  will  be  retained,  to  settle  the  whole  con- 
troversy, especially  where  the  legal  rights  of  the  parties  have 
already  been  settled  by  a  decree  in  the  suit.' 

§  42.  But  where  the  ground,  on  which  a  party  seeks  relief 
in  the  court  against  the  operation  of  a  city  ordinance,  would 
be  equally  valid  as  a  defence  to  a  suit  at  law  for  a  breach  of 
such  ordinance,  the  court  will  not  grant  an  injunction  to 
prevent  a  multiplicity  of  suits  for  such  breaches,  until  the 
invalidity  of  the  ordinance  has  been  settled  in  a  suit  at  law.^ 
So  a  bill  to  enjoin  proceedings  in  some,  out  of  a  large 
number  of,  actions  of  ejectment,  and  to  permit  the  plaintiffs 
at  law  to  proceed  in  as  many  as  might  be  deemed  necessary 
to  try  the  title  to  the  lands  in  question,  the  parties,  title,  and 
testimony  being  the  same  in  each  suit,  was  dismissed,  on  the 
grounds  that  the  relief  sought,  if  proper  at  all,  could  be 
afforded  as  well  at  law  as  in  equity,  and  that  the  application 
was  premature,  before  several  verdicts  had  been  rendered.' 
So  where  A.,  pending  a  suit  at  law  in  the  Supreme  Court 
against  B.,  for  obstruction  of  a  water-course,  commenced 
a  new  suit  before  a  justice  of  the  peace,  every  week,  for 
the  continuance  of  the  obstruction ;  it  was  held  that  B^  not 

1  LarausBlni  t;.  Garqnette,  24  Miss.  '  Dwelle  v.  Roath,  29  Qeo.  733. 

151.  *  West  V,  Mayor,  &o.,  10  Paige, 

>  Tlie  Grand,  &o.,  v.  Dimes,  17  639. 

Sim.  38.  •  Peters  r.  Preyost,  1  Paine,  64. 
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It 

having  established  his  title  at  law,  was  not  entitled,  on  a 
bill  of  peace,  to  an  injunction  upon  A.  to  prevent  litigation.^ 
So,  in  a  case  of  two  creditor's  bills,  the  first  alleged  that  the 
defendant — the  widow  and  personal  representative  of  the 
debtor — had  carried  on  his  trade,  and  prayed  for  an  account 
of  the  profits.  The  second  prayed  only  for  the  common 
relief,  and  a  decree  was  rendered  in  the  second.  Held,  the 
first  suit  had  an  advantage  over  the  second,  and  should  not 
be  enjoined.'  And,  in  general,  in  order  to  entitle  a  party  to 
maintain  a  bill  of  peace  to  restrain  ejectment  on  the  ground 
of  preventing  vexatious  litigation ;  it  must  appear  that  the 
title  has  been  fully  and  satisfactorily  established  at  law ;  it 
is  not  enough  that  suits  have  been  instituted  and  abandoned 
before  trial.* 

§  43.  The  interference  of  the  court  in  this  mode  may  some- 
times  be  afiected  by  the  question  of  amount  Thus  the  court 
refused  to  stay  by  injunction  an  action  to  recover  certain 
instalments  due  for  work,  in  order  that  the  amount  might 
be  ascertained  by  a  reference,  or  issue  of  quantum  damnifi' 
catus  ;  the  amount  of  the  instalments  sued  for  appearing,  by 
the  answer,  not  to  exceed  an  adequate  compensation  for  the 
materials  found  and  work  done.^ 

§  48  a.  On  a  bill  by  one  in  possession  of  land,  for  the 
specific  performance  of  an  alleged  agreement  by  the  defend- 
ant to  purchase  the  land  at  sheriff's  sale,  on  execution  against 
the  complainant,  and  take  a  mortgage  for  the  amount  ad- 
vanced by  him  to  pay  incumbrances;  an  injunction  to  stay 
proceedings  to  recover  possession  from  the  complainant  will 
not  be  retained  until  the  hearing,  if  the  amount  due  is  large 
in  proportion  to  the  value  of  the  land,  and  the  responsibility 
of  the  complainant  is  comparatively  limited.' 

1  Bldridge  v.  HiU,  2  John.  Ch.  «  Skinner  v.  Dajton,  2  John.  Gh. 

281.  526. 

<  Underwood  o.  Jee,17Sim.  119.  *  Clark  v.  Wood,  2  Halst.   Ch. 

*  Patterson  y.  MoCamant,  28  Mis.  458. 
210. 
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§  44.  The  following  remarks  of  Lord  Loughborough, 
though  immediately  applicable  to  the  equitable  remedy  of 
interpleader^  have  a  bearing  upon  the  subject  of  injunction: 
"A  party  claiming  no  right  in  the  subject,  is  doubly  vexed 
by  having  two  legal  processes  in  the  names  of  different  per- 
sons going  on  against  him  at  the  same  time.  He  comes  upon 
the  most  obvious  equity  to  insist,  that  those  persons  claiming 
that  to  which  he  makes  no  claim,  should  settle  that  contest 
among  themselves,  and  not  with  him.  It  may  be  said  in  all 
cases  of  interpleader — *  stand  the  action.'  If  A.  proceeds 
first,  and  you  have  9  good  defence  against  him,  that  puts  an 
end  to  his  claim;  if  not,  that  is  a  defence  against  the  claim 
of  B.  That  is  precisely  the  situation  in  which  the  plaintiffs 
ought  not  to  be  placed."*  And  where  one  of  the  defendants 
to  a  bill  of  interpleader  is  suing  the  plaintiff  in  equity,  and 
another  at  law,  the  court  will  enjoin  both  suits.' 

§  45.  Suits  relating  to  real  property  are  perhaps  more  fre- 
quently than  any  others  the  subjects  of  applications  for 
injunction,  whether  brought  directly  to  recover  the  land 
itself,  or  growing  out  of  incidental  and  collateral  contracts 
and  liabilities  connected  therewith.'  (See  Chap.  XXVIII.) 
Where  one  has  obtained  a  patent  for  land,  with  knowledge 
of  a  prior  equitable  title,  of  which  the  legal  title  is  outstand- 
ing in  a  third  person,  and  has  brought  a  writ  of  right  for 
the  land ;  equity  will  stay  the  proceedings  at^law  for  a  reason- 
able time,  to  afford  the  tenant  an  opportunity  to  get  in  the 
legal  title.'*  So  it  is  held  that  equity  will  restrain  an  eject- 
ment against  the  owner  of  an  entry,  to  give  him  an  oppor- 
tunity of  obtaining  a  grant*  So  where  one  has  a  legal  as 
well  as  an  equitable  title,  equity  will  enjoin  an  ejectment 
brought  against  him  by  a  party  who,  if  successful  in  the 
action,  would  be  a  trustee  for  him.*    So  a  bill  for  an  injuno- 

>  Langston  v,  Bojlston,  2  Ves.,  *  Goodwiiiv.MoC]aer,3Gratt.291. 

Jr.,  108.  •  Hendrick  w.  Dallum,  Cooke,  220 ; 

«  Crawford  v,  Fisher,  10  Sim.  479.  1  Overt.  App.  489. 

'See   the   State   v.   Maxphj,    8  *  Crofts  v.  Middletoii,35  Bog.  Law 

Blaokf.  493.  and  Eq.  466. 
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tion  lies  to  restrain  an  ejectment,  and  for  other  relief,  where 
the  original  parties  actually  hold  and  possess  as  tenants  in 
common,  and  the  complainants  have  made  valuable  improve* 
ments.^  So  a  claimant,  resting  on  an  eqnitable  title,  depend- 
ing on  a  deed  and  a  bond  for  title,  both  lost,  may  go  into 
equity  and  obtain  an  injunction  to  stop  suits  at  law  for  the 
premises,  and  also  obtain  full  relief.' 

§  46.  An  ejectment  for  land  may  sometimes  be  restrained 
upon  the  ground  of  equitahk  estoppel  or  implied  trvst.  Thus 
the  route  of  a  raceway  of  an  incorporated  company  was 
located  over  certain  lots  of  A.'s.  The  company  appointed  a 
committee  to  negotiate  with  the  land-owners  for  the  pur- 
chase of  the  land  over  which  the  route  was  located.  B.  was 
president,  and  also  an  acting  manager,  of  the  company,  and 
offered  to  negotiate  for  the  committee  the  purchase  of  A.'s 
land  for  the  company,  and  the  committee  thereupon  intrusted 
the  negotiation  to  B.  B.  bought  A.'s  lots  for  fifty  dollars  a 
lot,  and  took  a  deed  in  his  own  name,  the  deed  stating  the 
amount  paid  as  one  hundred  dollars  per  lot.  The  company 
offered  B.  what  he  had  paid  for  the  lots,  and  went  on  and  con- 
structed their  raceway  over  the  land.  B.  was  perpetually  en- 
joined from  bringing  ejectment  to  recover  possession.'  In  the 
same  case,  B.  owned  another  lot  over  which  the  raceway  was 
located  and  constructed,  and  was  president  and  acting  manager 
of  the  company  at  the  time  of  such  location  and  construction, 
and  made  no  objection,  but  was  active  in  the  direction  and 
proceedings  of  the  company  in  locating  and  constructing  the 
raceway  on  and  over  the  lot.  He  was  perpetually  enjoined 
from  bringing  ejectment  to  recover  possession.  An  issue 
was  ordered  to  ascertain  the  value  of  the  lots.'*  So  a  colliery 
proprietor  constructed  a  railroad  from  the  colliery  across 
the  lands  of  several  other  persons,  by  agreement,  and  his 
solicitors  wrote  a  letter  to  the  defendant,  whose  lands  he 

>  Jackson  v.  Jones,  25  Geo.  93.  *  Trenton,   &o.   v,   MoKelwaj,    4 

>  Frith  V.  Roe,  23  Geo.  139.  Halst.  Ch.  84. 

*  Ibid. 
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wished  to  cross,  in  which  he  referred  to  an  act  of  Parliament, 
as  authorizing  him  to  take  lands,  and  offered  to  pay  for  the 
land  at  a  fair  valuation.  Some  time  afterw^ards,  the  plaintiff 
and  defendant  met,  but  did  not  agree  as  to  the  price.  The 
road  having  been  made,  three  or  four  years  afterwards,  the 
defendant  brings  ejectment.  Held,  an  injunction  should  be 
granted  against  the  suit,  upon  the  plaintiff's  giving  judgment 
therein,  and  paying  into  court  a  sum  equal  to  the  utmost 
valuation  of  the  land.^ 

§  47.  The  same  remedy  is  sometimes  applied,  to  relieve 
from  the  conseq5ences  of  failure  in  the  strict  performance  of  a 
condition  or  contract  Thus  A.  conveyed  land  to  B.,  with  con- 
dition that,  if  B.  should  pay  one  hundred  dollars  to  C,  and 
certain  other  sums  to  certain  other  persons,  in  one  year  from 
the  decease  of  A.,  the  deed  should  be  good  and  valid,  other- 
wise null  and  void.  On  the  14th  of  February,  1841,  A.  died ; 
and  within  one  year  B.  paid  the  sums,  except  the  one  hundred 
dollars  to  G.  On  the  7th  of  March,  1842,  B.  tendered  that 
sum,  with  interest,  to  C,  which  0.  did  not  accept.  On  a  bill 
in  chancery,  brought  by  B.  against  C.  and  the  heirs  at  law 
of  A.,  praying  for  a  confirmation  of  B.'s  title,  and  an  injunc- 
tion against  the  further  prosecution  of  an  action  at  law  then 
pending,  brought  by  D.,  one  of  the  heirs  at  law  of  A.,  to 
recover  possession  of  the  land ;  held,  B.  was  entitled  to  the 
relief  sought.* 

§  48.  But  it  is  held  that  a  party,  whose  right  to  land  has 
not  been  established  at  law,  will  not  be  protected  by  injunc- 
tion against  a  suit  to  recover  the  land.'  So  where  no  final 
verdict  in  ejectment  has  been  obtained  by  the  complainant, 
equity  cannot  enjoin  the  bringing  of  an  ejectment;  and  this 
objection  may  be  taken  after  the  filing  of  the  answer,  and 
even  when  the  court  is  charging  the  jury.*    And  equity  will 

>  PoweU  V,  Thomas,  6  Hare,  300.        ^  Thompson  v.  Engle,  3  Oreen  Ch. 
'  Bo  wen  v.  Bowen,  20  Conn.  127.     271. 

*  Brown  v.  Redwyna,  16  Oeo.  67* 
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not  enjoin  such  suit,  on  the  ground  of  any  claim  arising  under 
the  statute  of  limitations,  that  being  a  matter  peculiarly  pro- 
per for  the  consideration  of  a  court  of  law.'  So  an  injunction 
to  restrain  heirs  from  prosecuting  an  ejectment,  to  recover 
property  of  inheritance  sold  by  a  trustee,  to  whom  their 
mother,  who  had  a  life-estate  in  the  premises,  had  conveyed 
it  in  trust  for  the  use  of  her  minor  children,  or  an  order  to 
execute  releases  thereof,  will  not  be  granted,  where  there  is 
no  evidence  of  consent  to,  or  consideration  received  for,  the 
sale  by  them  after  their  majority.*  So  it  is  a  rule  of  practice 
in  the  Circuit  Court  of  the  United  States,  not  to  allow  an 
injunction  to  stay  an  ejectment,  until  it  can  be  investigated 
in  equity,  unless  judgment  be  entered  therein.'  So  (in  Eng- 
land) the  common-law  procedure  act  of  1864  does  not  au- 
thorize a  writ  of  injunction  in  an  action  of  ejectment.'  And 
where  it  is  plain  that  the  deed,  under  which  the  plaintiff  ia 
ejectment  claims,  is  invalid  in  law,  the  defendants  will  be 
left  to  make  their  defence  in  the  action,  and  cannot  have  it 
enjoined.* 

§  49.  Where  a  note,  given  for  the  purchase-money  of  land, 
to  which  the  payee  has  given  bond  to  make  title,  has  been 
assigned  to  a  third  party,  and  suit  instituted  upon  it,  and 
the  payee  is  unable  to  make  title  to  the  land,  the  vendee  is 
entitled  to  relief  in  equity.^  So  where  there  is  a  defect  in 
the  title  to  land  sold,  and  the  solvency  of  the  vendor  is 
doubtful,  the  collection  of  the  purchase-money  will  be  re- 
strained, until  the  purchaser  is  indemnified.'  And,  on  the 
other  hand,  where  a  vendee  of  land  had  purchased  a  prior 
incumbrance,  and  had  set  up  this  new  title  in  an  action  on 
the  note  for  the  purchase-money,  brought  by  his  vendor,  as 
showing  a  total  failure  of  consideration;  held,  on  a  bill  in 

1  Caldwell  v.  WiUiams,  1  Bail.  Ch.        ^  Bajlis  v.  Le  Oros,  2  C.  B.  (N.  S.) 
175.  316. 

>  Farlejrv.Woodbani,2Stookt.  96.        ^  Morris  Canal,  &c.  Co.  v.  DohdIs, 

'  Tamer  v.  Amerioan,  &c.,  5  Mo-    1  Beasl.  249. 
Lean,  344.  *  Black  v.  Bowman,  4  Eng.  501. 

^  Jones  V.  Stanton,  11  Mis.  433. 


250  THE  LAW  OF  INJUNCTIONS.  [CH.  VI. 

equity  for  an  injunction  against  such  defence,  the  remedy  in 
equity  was  more  certain  and  complete  than  that  at  law,  and 
the  grantee  was  enjoined  from  setting  up  his  new  title  as  a 
defence  beyond  the  amount  which  he  had  paid  for  itJ  But 
the  mere  claim  by  a  third  person  of  a  paramount  title,  not 
alleged  by  the  bill  to  be  valid,  and  bringing  suit  upon  that 
claim  against  the  purchaser,  are  not  sufficient  to  authorize  a 
court  of  equity  to  stay,  by  injunction,  the  vendor  who  has 
warranted  the  title,  from  proceeding  either  at  law  or  in 
equity  to  collect  the  unpaid  purchase-money.'  So  an  in- 
junction should  not  be  granted  to  restrain  a  suit  for  the 
purchase-money  of  land,  upon  the  ground  that  there  were 
prior  liens  due,  and  that  the  complainant  gave  more  for  the 
land  than  he  otherwise  would  have  done,  in  consequence  of 
misrepresentations  made  by  the  vendor  or  his  agent  at  the 
time  of  the  sale,  unless  the  plaintiff  sets  forth  in  his  bill,  as 
nearly  as  he  can,  the  amount  of  such  liens,  and  what  he 
believes  to  be  the  amount  of  the  injury  sustained.  And 
where  the  purchaser  is  entitled  to  compensation  merely, 
he  cannot  enjoin  the  vendor  from  collecting  the  purchase- 
money;  or,  at  most,  he  can  only  enjoin  him  for  the  sum 
which  he  alleges  distinctly  in  his  bill  to  be  due  to  him  for 
such  compensation.^  So  where  a  purchaser  had  remained 
ten  years  in  the  undisturbed  enjoyment  of  the  property,  it 
was  held  to  be  no  ground  of  injunction  to  stay  proceedings 
for  the  recovery  of  the  purchase-money,  that  the  original 
purchase  was  void  by  the  laws  of  the  State,  but  that  he  had 
neglected  to  urge  that  defence  at  law ;  or  that  he  had  heard 
that  some  persons  unknown  might  possibly,  at  some  future 
time,  assert  a  title  to  the  property;  and  such  an  injunction, 
if  granted,  must  be  dissolved.^ 

§  50.  A.  sold  land  to  a  company  of  which  B.  was  a 
member,  and  took  B.'s  individual  guaranty  on  bonds  given 
for  the  purchase-money.     At  the  same  time  A.  made  an 

'  Champlin  v.  Dotson,  13  S.  &  M.        >  Ashe  v.  Hale,  5  Ired.  Eq.  65. 
653.  *  Truly  v.  Warner,  5  How.  141. 

<  Gayle  v.  Fattle,  14  Md.  69. 


CH.  VI.]  INJUNCTION  OP  SUITS.  251 

indenture  with  the  purchasers,  covenanting  that  the  lands  in 
five  years  would  sell  for  a  certain  price,  and  pledged  there- 
for his  stock  in  the  conapanj.  Shortly  after  the  sale,  A. 
deposited  the  bonds  as  collateral  security  for  a  loan  to  him, 
with  the  United  States  Bank.  The  bank  sold  the  bonds  to 
C.  and  others.  A.  became  insolvent,  the  land  depreciated 
greatly  in  value,  and  he  was  wholly  unable  to  indemnify 
the  purchasers.  The  holders  of  the  bonds  brought  suits  on 
them  against  B.,  who  filed  a  bill  for  an  injunction  against 
the  suits,  and  prayed  also  that  the  lands  might  be  sold  and 
the  proceeds  applied  on  the  bonds.  Held,  that  while  the 
bonds  were  in  the  hands  of  A.,  even  before  the  expiration  of 
the  five  years,  B.  would  have  been  entitled,  on  a  well-founded 
apprehension  of  loss,  to  a  bill,  quia  timet,  for  an  injunction 
restraining  A.  from  selling  the  bonds.  But  as  he  had  parted 
with  them  before  his  insolvency,  that  the  rights  of  third 
parties  had  intervened,  and  they  must  be  protected  against 
loss  through  equities  existing  between  the  original  parties.^ 

§  51.  Where  a  bill  was  filed  to  restrain  the  defendant 
from  proceeding  at  law  to  obtain  possession  of  the  land  in 
question,  but  an  ejectment  suit,  commenced  by  the  defendant 
after  the  bill  was  sworn  to,  but  before  it  was  filed,  was  not 
noticed  in  the  bill;  held,  an  injunction,  which  did  not  permit 
the  defendant  to  proceed  to  judgment  in  the  ejectment,  was 
irregular,  though  the  commencement  of  that  suit  was  un- 
known to  the  plaintiff  at  the  time  of  filing  the  bill.' 

§  52.  In  ejectment  cases,  where  no  discovery  is  sought,  and 
the  title  at  law  is  admitted,  an  injunction  will  be  granted 
upon  terms  only,  so  as  to  leave  the  party  to  proceed  to  trial 
and  judgment  at  law.^ 

§  63.  A.  brought  ejectment  against  B.  B.'s  wife  and  an- 
other, joining.  B.  as  a  necessary  party,  and  alleging  title  in 

'  Coster  V,  Griawold,  4  Edw.  Ch.  *  Ham  v.  Schuyler,  2  John.  Ch. 
364.  140. 

'  Carroll  v.  Sand,  10  Paige,  298. 
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the  wife,  obtained  an  injunction  against  A.  from  setting  up 
any  claim  under  his  deeds,  alleged  to  be  a  cloud  on  the 
wife^s  title,  but  making  no  reference  to  the  pending  eject- 
ment. Thereupon  judgment  was  given  for  A.  in  the'  eject- 
ment suit,  without  a  trial  bj  jury.  Held  erroneous,  but  also 
that  the  injunction  did  not  in  terms  restrain  the  writ,  and, 
if  it  did,  the  plaintiff  could  not  proceed  in  violation  of  it, 
but  must  have  leave  under  it  to  proceed  at  law.^ 

§  54.  To  obtain  an  injunction  of  an  action  at  law  on  ac- 
count of  confusion  of  boundaries,  the  complainant  must  allege 
such  confusion,  and  set  forth  the  circumstances  which  pro- 
duce it.' 

§  65.  Upon  petition  for  an  injunction  to  restrain  pro- 
ceedings at  law,  affecting  real  estate,  until  a  decision  upon  a 
bill  in  equity  for  title  to  such  real  estate,  if  the  bill  upon 
demurrer  be  insufficient  to  sustain  a  decree,  it  is  error  to 
perpetuate  the  injunction.^ 

§  56.  A  bill  for  enjoining  a  suit,  brought  to  recover  land, 
is  not  prevented  by  the  plaintiff's  assigning  his  title  to  the 
land,  even  to  a  resident  of  another  State.  The  right  is  not 
an  estate  in  the  land,  but  a  personal  claim  for  relief,  which 
does  not  pass  by  a  conveyance  of  the  plaintiff's  title  to  the 
land,  and  which,  it  seems,  is  not  assignable.^ 

§  67.  In  Maryland,  chancery  will  not  grant  an  injunction 
to  prevent  the  execution  of  a  writ  of  r^levin.* 

§  68.  The  question  of  set-off  or  discount  oflen  arises  in 
this  class  of  cases.  Thus  an  action  on  a  forthcoming  bond 
was  enjoined  at  the  instance  of  the  surety  therein,  on  the 
ground  that  he  had  a  debt  of  larger  amount  against  the 

>  Wildy  V.  Bonney,  35  Miss.  77.  ^  Danlap  v.  Stetson,  4  Mas.  349. 

>  Foster,  6  Bng.  304.  *  Qlenn  v.  Fowler,  8  Gill  &  J.  340. 
*  Blakenej  v.  Fergnson,  4  Eng. 

487. 
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plainti£^  and  that  the  latter  was  insolvent.^  So  where  cove- 
Bants,  in  form  independent,  are  in  fact  part  of  the  same 
transaction,  and  mutual,  equity  will  restrain  the  collection 
of  one,  upon  the  failure  of  the  other.'  So  the  insolvency  of 
the  vendor  of  a  diseased  slave  is  sufficient  ground  to  enjoin 
the  payment  of  a  note  of  a  third  party,  assigned  by  the 
vendee  to  the  vendor,  the  note  being  at  the  time  unpaid.' 
But  where  a  lessee,  entitled  to  away-going  crops,  was  evicted 
by  a  prior  mortgagee,  during  the  term,  and  while  the  crops 
remained  upon  the  land ;  the  court  refused  to  stay  a  suit  for 
the  rent,  to  enable  the  lessee  to  ofi^t  the  damages  for  the 
loss  of  his  crop,  the  allegations  in  the  bill,  that  the  plaintiff 
was  out  of  the  jurisdiction,  and  insolvent,  being  fully  denied 
in  the  answer.^ 

§  59.  The  doctrine  of  estoppel  furnishes  ground  for  in- 
junction against  suits  at  law.  (See  Hatoppel.)  The  court 
will  restrain  a  party  from  enforcing  a  legal  claim,  where 
promises  have  been  made  to  the  person  legally  liable  not 
to  enforce  it,  upon  the  faith  of  which  obligations  have  been 
entered  into.'  Thus  it  is  held  that,  where  a  note  was 
signed  and  delivered  with  an  understanding  that  it  should 
not  be  enforced,  chancery  will  enjoin  its  enforcement.^  So 
a  garnishee  may  enjoin  the  plaintiff,  where  his  defence  is, 
that  for  a  consideration  the  plaintiff  promised  to  pay  the 
debt  garnished.'  So  where  one  accepts  land  devised  to  him, 
on  condition  of  ratifying  a  previous  sale  by  the  testator,  and 
sells  portions  thereof;  he  may  be  perpetually  enjoined  from 
proceeding  at  law  to  avoid  the  sale  by  the  testator.'  So 
where  the  plaintiff  sent  the  defendant  a  draft,  telling  him 
he  might  use  it,  if  he  would  extend  a  certain  overdue 
mortgage,  which  the  plaintiff  was  under  no  personal  liability 
to  pay;  and  the  defendant  kept  the  draft  but  declined  to 

'  McCleUan  v.  Kinnaiid,  6  Oratt.        '  Bell  o.  Gamble,  9  Humph.  117. 
352.  7  Matthews  o.  Robinson,  33  Ala. 

*  IQng  V.  Lindsay,  3  Ired.  Ch.  77.    320. 

'  Browsstont;.  Cropper,  ILiU.  173.        ^  Leonard  v.  Crommelin,  1  Bdw. 
«  Tone  9.  Brace,  1  Clarke,  291.         Ch.  206. 

*  Money  v.  Jorden,  11  Bng.  Law 
and  Bq.  182. 
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stay  his  foreclosure  suit  unless  he  received  more  money  on 
account  of  the  mortgage:  held,  the  defendant  must  accept 
the  money  on  the  terms  offered,  or  not  at  all,  and  must  return 
it  or  be  bound  by  the  condition.  Also,  that  the  plaintiff  was 
not  to  be  driven  to  his  remedy  at  law,  but  might  enjoin  the 
foreclosure  suit.*  So  where  money  has  been  expended,  or 
improvements  have  been  made,  and  buildings  erected,  on  the 
faith  of  a  parol  license ;  equity  will  interpose,  so  far,  at  least, 
as  to  restrain  the  licenser  from  appropriating  to  his  own 
use  the  money  and  labor  thus  expended,  without  placing 
the  licensee  in  the  same  situation  he  was  in  before  making 
the  expenditures.* 

§  60.  And  in  the  present  connection  it  may  be  stated, 
though  not  precisely  applicable  to  the  subject  of  the  present 
chapter,  that,  on  the  other  hand,  one  may  be  debarred  by 
estoppel  from  maintaining  an  injunction.  Where  one  lies 
by  and  permits  another  to  erect  works  at  great  expense,  and 
to  use  them  for  several  years  without  objection,  he  cannot 
come  into  equity  for  an  injunction  to  restrain  the  use  of 
such  works  in  the  same  manner  as  they  have  been  before 
used.^  Thus  where  the  complainants  had  agreed  to  allow 
the  defendants  to  draw  water,  for  running  a  mill,  from  a 
certain  lake,  the  outlet  of  which  flowed  through  the  com- 
plainants' lands,  and  had  suffered  them  to  go  on  and  con- 
struct a  mill  and  race,  at  an  expense  of  $3,000,  before  in- 
forming them  that  they  did  not  intend  to  abide  by  their  pro- 
mise; an  injunction,  which  had  been  granted  to  restrain  the 
taking  of  the  water  of  the  lake  for  the  mill,  was  dissolved.^ 
So  where  the  complainant  had  stood  by  without  objecting, 
and  allowed  the  defendant  to  go  on  and  expend  a  consider- 
able amount  of  money  in  the  erection  of  a  mill,  in  violation 
of  the  terms  of  a  grant  made  by  the  complainant,  in  con- 
sideration of  the  erection  of  the  mill,  and  of  the  right  to  use 
the  water  of  a  creek  in  a  particular  manner;  held,  by  his 

«  Grinnan  v.  Piatt,  31  Barb.  328.  *  Payne  v.  Paddock,  Walk.  Ch. 

'  Hazelton  v.  Patnam,  3  Chand.  487.     See  Mitchell  v.  Leavitt,  30 

117.  Conn.  687. 
'  Southard  V.Morris,  &o.,Saxt.  518. 
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silence,  be  bad  waived  all  rigbt  to  an  injunction  against 
diverting  the  water.'(a) 

§  61.  Fraud  is  anotber  ground  of  interference.  (See  Fraud.) 
Thus  A.,  very  soon  after  coming  of  age,  was  induced  by  B., 
his  superior  officer,  to  accept  bills  for  3,0002.  at  two  months, 
for  his  accommodation,  which  were  handed  by  B.  to  C,  a 
money-lender,  in  payment  of  a  debt  of  2,5902.  C,  who  was 
privy  to  the  transaction,  afterwards  agreed  to  arrange  a  re- 
newal of  these,  and  another  bill  for  5002.  for  twelve  months, 
in  consideration  of  A.'s  note  for  2,5002.  payable  in  three 
years,  which  sum  C.  charged  for  his  expenses  and  trouble. 
An  injunction  was  granted  against  C.  to  restrain  a  suit  for 
the  2,5002.,  there  being  reason  to  suppose,  upon  investiga- 
tion, and  evidence  offered,  that  A.  might  have  been  induced 
to  give  the  note  by  misrepresentation  as  to  the  extent  of  his 
previous  liability  and  the  nature  and  extent  of  C.'s  services.* 
So  where,  by  misrepresentation,  an  act  of  Assembly  had  been 
obtained,  whereby  lands  previously  sold  in  accordance  with 
a  former  act  were  included  in  a  new  grant ;  it  was  decreed 
that  the  second  grantee  should  rele^e  such  land  to  the  State, 
by  deed,  and  an  ejectment  against  the  claimant  under  the 
first  act  was  enjoined.' 

I  Jacoz  V.  Clark,  Walk.  Ch.  249.  ^  The  State  v.  Reed,  4  Ear.   & 

*  Lloyd  V.  Clark,  6  Beav.  309.  M'Hen.  6. 

(a)  The  court  below  having  held,  that  a  party,  who  by  representations 
had  induced  another  to  enter  into  irrevocable  engagements,  must  be 
restrained  from  taking  proceedings  to  enforce  obligations  and  promises, 
the  abandonment  of  all  intention  to  enforce  which  was  the  subject  of 
those  representations;  the  decree  granting  a  perpetual  injunction  to 
restrain  such  proceedings  was  on  appeal  confirmed.  Lord  Justice 
Granworth  dissenting,  first,  because  this  case  was  not  within  the  prin- 
ciple of  the  cases  on  which  the  decree  below  was  professed  to  be 
grounded,  there  being  no  misrepresentation  of  fact;  and  secondly,  be- 
cause the  promise  alleged  by  the  plaintiff  was  supported  by  the  evidence 
of  one  witness  only,  who  had  since  died,  and  which  was  not,  in  his  lord- 
ship's opinion,  supported  by  the  surrounding  circumstances,  and  was 
positively  denied  by  the  answer.  Money  v,  Jorden,  13  £ng.  Law  and 
Eq.  245. 
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§  62.  Where  A.  conveyed  to  B.  a  piece  of  land,  represent- 
ing  it  to  contain  a  coal  mine,  for  which  B.  promised  to  pay 
a  certain  sum,  and  an  annuity,  on  condition  that,  in  case  the 
mine,  after  being  faithfully  and  scientifically  wrought,  should 
not  yield  a  certain  quantity  of  coal,  the  annuity  should  cease; 
held,  the  judgment  of  reasonable  men,  who  had  examined 
the  spot,  and  had  actually  worked  upon  it,  that  an  attempt 
to  work  the  mijie  would  be  useless,  or  attended  with  great 
expense  and  hazard,  was  sufficient  to  satisfy  the  condition; 
and  A.  was  enjoined  from  prosecuting  any  suit  for  recovering 
the  annuity,  or  any  part  thereof.'  So,  A.  having  sued  B.  on 
a  promissory  note,  it  appeared  that  the  consideration  for  the 
note  was  an  undertaking,  on  the  part  of  A.,  that  C.  should 
convey  land  to  B.,  which  A.  alleged  that  C.  owned,  and  for 
which,  on  the  conveyance  being  made,  B.  made  to  A.  a  cash 
payment  in  addition  to  the  note,  fully  covering  the  value  of 
all  C.'s  interest  in  the  land,  which  was  but  three-fifths  of 
what  A.  had  represented  it  to  be.  Held,  the  suit  should  be 
enjoined,  without  any  offer  on  the  part  of  B.  to  rescind  the 
sale.'  So  where  a  creditor  fraudulently  aids  and  assists  the 
principal  debtor  to  remove  from  the  county,  with  the  intent 
to  hinder  and  delay  the  surety  in  his  remedy  against  the 
principal,  equity  will  enjoin  the  creditor  from  enforcing  his 
claim  against  the  surety.'  But  where  a  decree  in  chancery 
had  been  reversed,  on  the  ground  of  fraud  practised  in 
obtaining  it,  and  the  party  was  restored  to  his  former  situa- 
tion, and  an  action  at  law  had  been  brought  for  the  fraud ; 
held,  chancery  would  not  grant  an  injunction  against  the 
suit.^  So  a  creditor,  having  brought  an  action,  with  an 
accompanying  attachment,  cannot  bring  a  second  action  in 
the  Supreme  Court,  for  the  recovery  of  his  debt,  to  set  aside 
an  alleged  fraudulent  judgment  previously  recovered  against 
the  debtor,  and  for  an  injunction  to  restrain  the  paying  over 
of  the  proceeds  of  a  sale  of  property  levied  upon  by  virtue 

*  Dale  V.  Roo66T6lt)  6  John.  Ch.        '  Smith  v.  Hays,  1  Jones  Sq.  321. 
174.  «  Peck  V.  Woodbridge,  3  Day,  508. 

*  Warren  v.  Carey,  5  Ind.  319. 
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of  an  execution  issued  on  such  judgment.  In  such  cases,  the 
creditor  must  wait  until  he  has  established  his  debt  by  judg- 
ment, before  he  will  be  entitled  to  an  injunction,  or  other 
equitable  relief,  against  the  judgment  alleged  to  be  fraudu- 
lent. And,  it  seems,  he  has  a  complete  remedy  at  law,  by 
proceeding  with  the  attachment  suit,  obtaining  a  judgment 
therein,  and  selling  the  property  under  it.^ 

§  63.  A.  and  B.  were  creditors  of  C.  C.  confessed  judg- 
ment in  favor  of  A.,  and  B.  obtained  an  injunction  to  stay 
proceedings  by  A.  upon  his  judgment,  on  the  ground  of 
fraud.  While  the  injunction  continued  in  force,  B.  brought 
an  action  at  law  to  enforce  his  debt,  and,  on  petition  by  A., 
was  put  to  his  election  to  stay  proceedings  at  law,  or  to  dis- 
solve the  injunction.' 

§  64.  Mistake  is  another  ground  of  injunction  against  suits. 
(See  Chap.  VIII.)  Thus,  in  a  case  of  bastardy,  a  warrant  was 
issued  for  the  arrest  of  A.,  by  virtue  of  which  he  was  arrested 
and  taken  before  a  justice.  A.  denied  the  charge,  and  offered 
to  give  security  for  his  appearance  at  court.  The  justice, 
being  told  to  do  so  by  the  constable,  prepared  a  bond  to 
indemnify  the  township,  which  A.  and  his  security  signed, 
supposing  it  to  be  an  instrument  of  security  for  appearance. 
On  the  hearing,  the  court  made  no  order  of  bastardy  against 
A.,  yet  the  overseers  of  the  township  brought  an  action  on 
the  bond  of  indemnity.  On  bill  filed,  praying  an  injunction 
against  further  proceedings,  and  that  the  bond  may  be  can- 
celled, the  injunction  was  at  once  granted,  and  subsequently 
a  decree  was  entered  for  the  complainants.' 

§  65.  But  in  the  following  case  this  relief  was  refused. 

§  66.  A.  purchased  of  B.,  by  bond,  part  of  a  lot  of  land, 

I  MiUfl  V.  Block,  30  Barb.  549.  *  Field  v.  Coiy,  3  Halst.  Ch.  574. 

'  LiyiDgston  v,  Kaoe,  3  John.  Ch. 
224. 
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subject  to  the  legal  title  of  B.,  and  to  C.'s  claim  for  the  price 
of  the  whole  lot.  He  gave  G.  a  bond  for  the  amount  of  his 
claim,  and  took  from  him,  in  return,  a  bond  to  convey.  The 
consideration  of  B.'s  bond  was  the  payment  of  this  claim, 
but  it  was  not  expressed,  and,  by  mistake,  the  bond  was 
given  for  a  conveyance  of  the  whole  lot,  although  G.  knew 
the  dimensions  of  the  part  purchased,  and  that  the  possession 
of  the  residue  was  in  another  person.  The  mistake  and  the 
consideration  of  B.*s  bond  were  proved  by  his  answer,  and 
by  parol  evidence.  A.  brought  a  bill  to  enjoin  a  suit  on  his 
bond,  and  for  specific  performance  of  G.'s.  An  injunction 
granted  was  finally  dissolved,  and  it  was  decreed  that  0. 
should  convey  the  land  originally  purchased  of  B.,  on  pay- 
ment of  his  claim  and  his  costs  in  both  sqits.^ 

§  67.  The  court  will  interfere  by  injunction,  to  prevent,  in 
all  cases,  the  jurisdiction  of  the  court,  the  validity  of  its  pro- 
cess or  orders,  or  the  title  of  its  officers^  from  being  drawn  in 
question  in  another  court,  by  a  suit  against  the  officers  or 
persons  acting  under  the  authority  of  the  court.  But  where 
process  has  been  irregularly  issued,  and  set  aside  by  the  court 
on  that  account,  or  where  an  officer  has  transcended  his 
authority ;  it  is  not  a  matter  of  course  to  stay  proceedings 
against  the  wrong-doer  in  all  other  courts.  And  where  pro- 
cess has  been  set  aside  for  irregularity,  the  officer,  or  party, 
desiring  the  protection  of  the  court  for  acts  performed  under 
such  process,  must  apply  promptly;  and  the  application 
comes  too  late  after  judgment  against  him  for  such  acts.* 

§  68.  Where  an  eocecutor,  residing  out  of  the  State,  and 
being  insolvent,  is  seeking  to  obtain  a  fund  belonging  to  the 
estate,  which  it  is  feared  may  be  wasted;  equity  may  and 
ought  to  restrain  him  by  injunction  from  prosecuting  his 
proceedings  at  law,  until  he  submits  himself  to  the  jurisdic- 
tion of  the  court.'    (See  Eocecutors.) 

1  Bickham  v.  Ooogh,  4  Ear.  &       *  Doagberty  o.  Walker,  15  Geo. 
MoHen.  17.  442. 

>  Mackaj  v.  Bluckett,  9  Paige,  437. 
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§  69.  Where  a  perpetual  injunction  was  decreed  by  the 
Vice-Chancellor  against  a  suit  at  law,  which  decree  was  ap* 
fealed  frorrty  the  Chancellor  refused  to  modify  the  injunction 
so  as  to  let  the  suit  at  law  proceed  to  judgment  without  pre- 
judice, pending  the  appeal;  no  particular  necessity  appearing 
for  so  doing.* 

§  70.  A  few  miscellaneous  points  of  practice  remain  to  be 
stated. 

§  71.  After  a  preliminary  injunction,  restraining  a  suit  at 
law,  had  been  dissolved,  the  plaintiff  in  such  suit,  before 
final  decree  in  the  court,  had  compelled  the  bail  to  pay  the 
debt  Held,  that  these  facts  should  have  been  brought 
before  the  court,  by  supplemental  bill,  without  which  they 
could  not  be  taken  into  consideration,  upon  making  the 
final  decree.* 

§  72.  When  a  court  of  equity  has  issued  an  order  for  an 
injunction  restraining  a  party  from  bringing  an  action,  the 
higher  court  will  enforce  such  order  by  staying  proceedings 
under  the  common  law  procedure  act,  1852,  15  and  16  Vict. 
c.  76,  §  226,  although  no  writ  of  injunction  has  been  actually 
issued.' 

§  78.  A  statute,  requiring  a  release  of  errors  on  filing  a 
bill  for  an  injunction  to  stay  proceedings  at  law,  applies 
only  to  the  defendant  in  the  law  proceedings,  and  not  to 
third  persons.^ 

§  74.  Where  a  bill  in  equity  was  brought  to  restrain  a 
suit  at  law  in  another  court,  the  parties  filed  an  agree- 
ment, requesting  that,  if  the  court  were  of  opinion  they  had 
not  jurisdiction  to  grant  the  injunction,  but  that  the  facts 

I  Falton,  &o.  v.  New  York,  &o.,  3  '  Cobbett  v.  Ladlam,  33  Eng.  Law 

Paige,  31.  and  Eq.  418. 

'  Griswold  o.  Baker,  2  Edw.  Ch.  *  Sevier  o.  Robs,  1  Freem.  Ch.  519. 
461. 
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stated  Id  the  bill  would  be  a  defence  to  the  action  at  law, 
they  would  decide  accordingly;  and  they  agreed  that  the 
decision  should  bind  the  parties  as  if  that  suit  were  pend- 
ing in  the  court  in  which  the  bill  was  filed.  But  the  court 
declined  to  determine  the  point.^ 

§  75.  It  is  no  sufiBcient  reason  for  disregarding  an  injunc- 
tion to  restrain  a  suit,  that,  in  the  writ  of  injunction  served, 
the  suit  restrained  is  described  as  one  in  which  A.  B.  alone 
is  a  party,  when  in  reality  A.  B.  and  wife  are  concerned ; 
there  being  sufficient  identification  of  the  suit.* 

I  stone  V.  Hobart,  8  Piok.  464.  >  Bndicottv.  Mathis,  1  Stockt.  110. 
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CHAPTER  VIT. 


GROUNDS  OF  INJUNCTION — FRAUD. 


1.  General. 

3.  Fraud  apon  creditors. 


6.  Between  the  parties. 
9.  Pleading. 


§  1.  Having  now  completed  our  view  of  those  general 
topics  in  the  law  of  injunction  which  apply  alike  to  all  the 
grounds  for  that  equitable  remedy ;  we  proceed  to  consider 
the  particular  wrongs  or  injuries  which  may  be  thus  pre- 
vented or  redressed.  We  shall  next  treat  of  the  parties,  and 
then  of  the  sttbject-mcUters,  in  this  form  of  proceeding.  It  is 
to  be  remarked,  however,  that  each  of  these  several  topics 
has  been  often  referred  to,  and  sometimes  considered  at 
length,  in  the  several  preliminary  chapters,  relating,  respect- 
ively, to  the  general  nature  of  injunction,  the  dissolving  of 
injunctions,  judgments  and  executions,  and  suits  at  law.  Con- 
sequently, some  of  the  succeeding  chapters  of  the  book  will  be 
found  comparatively  brief  and  fragmentary ;  their  omissions, 
however,  being  readily  supplied,  with  the  aid  of  a  copious 
Table  of  Contents  and  Index,  by  reference  to  the  more  full 
chapters  which  precede  them. 

§  2,  Prominent  among  the  vrrongs,  to  which  the  remedy 
of  injunction  is  applied,  is  fraud;  which  is  alike  the  subject 
matter  of  general  equitable  relief,  as  peculiarly  liable  to  the 
want  of  any  adequate  remedy  at  law,  and  also  of  injunction, 
as  one  of  the  most  effective  intruments  of  such  relief.' 

§  8.  Injunction  is  often  resorted  to  in  case  of  alleged  fraud 

I  See  Wingate  v.  Ha7wood,  40  N.  H.  437. 
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upon  creditor8.(a)  Thus  where  a  creditor's  bill  alleges  the 
fraudulent  execution  of  a  bond  by  the  defendant,  upon  which 
he  is  about  to  confess  a  judgment  in  fraud  of  creditors;  an 
action  on  the  bond  will  be  enjoined.  But  the  claim  must  be 
distinctly  stated,  and  proper  exhibits  must  accompany  the 
bill.'(6)  So  attaching  creditors  of  an  insolvent  may,  before 
judgment,  enjoin  an  execution  against  the  property  attached 
under  a  judgment  alleged  to  be  fraudulent;  all  the  material 
allegations,  except  the  fraud,  being  admitted.' 

§  4.  In  New  York,  it  was  formerly  held,  that  only  after 
judgment  (and  perhaps  execution)  at  law  against  a  debtor, 
will  the  court,  in  a  proper  case,  grant  an  injunction  to  re- 
strain him  from  disposing  of  his  property.'  Also,  that  the 
219th  section  of  the  code  applies  only  to  the  single  case, 
where,  pending  a  judgment  about  to  be  recovered,  the  de- 
fendant  manifests  an  intent  to  place  his  property  beyond  the 
reach  of  an  execution.  And  that  a  simple  contract  creditor, 
having  acquired  no  lien  on  his  debtor's  property,  cannot  re- 
strain the  debtor  and  his  assignee  from  further  proceedings 
in  a  fraudulent  assignment  made  before  the  commencement 
of  the  action.^  But,  as  the  law  now  stands,  an  injunction 
may  be  issued,  and  a  receiver  (in  the  person  of  the  sheriff) 
appointed,  before  judgment,  at  the  instance  of  any  creditor, 

>  Mahauey  v.  Lazier,  16  Md.  69.  *  Candler  v.  Pettit,  1  Paige,  168 ; 

'  Heyneman  o.  Dannenberg,  6  Cal.  Wiggins  t;.  Armstrong,  2  John.  Ch. 
876.  144. 

*  Reabens  v.  Joel,  3  Kern.  488. 

(a)  Mere  misrepresentation  will  not  always  prevent  the  interference 
by  injunction,  even  against  the  party  injured  by  such  misrepresentation. 
Thus  an  injunction  was  granted  to  stay  an  action  against  an  auctioneer 
for  the  deposit,  though  the  estate  sold  was  represented  as  freehold  with 
leasehold  adjoining,  and  turned  out  nearly  all  leasehold,  and  though 
there  had  been  great  delay  in  making  out  the  plaintiff's  title.  Fordyce 
V.  Ford,  4  Bro.  Ch.  370,  495. 

(&)  On  the  other  hand,  equity  will  assist  a  grantee  from  a  trustee 
under  a  deed  made  in  fraud  of  creditors,  against  those  who  are  not 
creditors.    Gridley  v.  Wynant,  23  How.  500. 
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and  against  any  debtor,  to  prevent  a  fraudulent  disposition 
of  property,  and  as  a  security  for  the  satisfaction  of  such 
judgment  as  the  plaintiff  may  recover.^  So  A.,  being  insol- 
vent, transferred  his  entire  property  to  B.,  his  brother  and 
clerk,  who  was  young,  without  family,  experience,  or  pro- 
perty, for  $20,000,  secured  only  by  the  notes  of  B.,  and  pay- 
able in  one  year  with  interest.  The  same  day  A.  assigned 
the  notes  to  C.  for  benefit. of  creditors,  with  preferences. 
Held,  the  two  transfers  constituted  in  law  but  one  trans- 
action, and  there  was  sufScient  evidence  of  fraud  to  justify 
an  injunction.'  So  where  creditors  of  an  absent  debtor  bad 
obtained  an  attachment  against  his  goods,  and  a  brother  of 
the  debtor,  to  whom  the  property  had  been  fraudulently 
conveyed,  was  disposing  of  it  and  preventing  the  creditors 
from  seizing  it;  held,  the  creditors  had  a  lien  under  the 
attachment,  which  could  be  enforced  by  injunction,  restrain- 
ing the  brother  from  disposing  of  the  property,  and  removing 
it  out  of  the  jurisdiction  of  the  court.^ 

§  5.  But  on  a  bill  by  creditors,  to  enjoin  an  administrator 
from  confessing  judgment  on  a  bond,  alleged  to  have  been 
given  by  the  intestate  in  fraud  of  creditors;  a  perpetual 
injunction  cannot  be  decreed,  without  proof  or  an  admission 
in  the  answer  that  the  complainants  are  in  fact  creditors. 
The  silence  of  the  answer,  in  this  respect,  is  not  an  admission 
of  the  fact.^  (See  Executors)  So  the  alleged  fraudulent  trans- 
fer of  his  property  by  a  debtor  charged  to  be  insolvent  is  no 
ground  for  injunction  and  the  appointment  of  a  receiver, 
without  clear  proof  of  fraud,  and  of  imminent  danger  unless 
such  relief  is  granted.  It  is  not  sufficient  for  the  bill  to 
charge  positively  that  the  defendant  is  indebted  to  the  plain- 
tiff, and  to  state,  upon  information  and  belief  (but  not  the 
sources  of  information),  a  series  of  facts  tending  to  show  a 

1  MitcheU  v.  Bettman,  25  Barb.        *  Falconer  v.  Freeman,  4  Sandf. 
408.  Ch.  565. 

«  Litchfield  t;.  Pelton,  6  Barb.  187.        *  Hollida7  r.  Potter,  3  Hawks,  1 98. 
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fraudulent  conveyance  of  all  the  defendant's  property.*  So 
where  an  assignment  by  a  debtor,  as  set  forth  in  a  bill  to  set 
it  aside  as  fraudulent  contained  no  provision  which  was  ille- 
gal, or  the  necessary  effect  of  which  would  be  to  defraud 
creditors,  and  the  bill  was  not  under  oath ;  held,  there  was 
no  ground  for  a  preliminary  injunction.'  So  where  a  bill 
alleged  that  the  defendant  was  indebted  to  the  complainants; 
that  he  was  disposing  of  his  property,  collecting  and  secret- 
ing the  debts  due  him,  and,  with  intent  and  purpose  to  de- 
fraud his  creditors,  and  before  judgment  could  be  recovered 
against  him,  after  completing  his  sales  and  collections,  to 
abscond :  held,  under  the  laws  of  Maryland,  the  bill  disclosed 
no  ground  for  an  injunction,  or  appointment  of  receivers. 
Such  a  case  is  not  within  the  act  of  1835,  c.  880,  §  2.^ 

§  6.  Fraud  between  ike  parties  may  also  furnish  ground  of 
injunction.  Thus  A.  obtained  from  B.  a  deed  of  land, 
through  fraud,  in  which  C.  was  concerned,  and  afterwards 
confessed  a  judgment  to  C,  who  assigned  it  to  D.  for  valu- 
able consideration,  without  notice  of  the  fraud.  Held,  the 
judgment  created  no  valid  lien  upon  the  land,  and  a  convey- 
ance to  6.  of  the  land  must  be  decreed,  discharged  of  the 
judgment,  and  a  perpetual  injunction  awarded  against  its 
execution  upon  that  land.^  But  a  decree  for  an  injunction, 
upon  evidence  that  a  mare  was  unsound  at  the  time  of  the 
sale,  the  scienter  and  fraudulent  concealment  not  being 
proved,  is  erroneous.* 

§  7.  Where  a  steam-mill  property  and  land  are  subject  to 
dower  and  judgments  to  an  amount  exceeding  their  value ;  it 
is  fraud  on  the  part  of  the  owner  to  sever  and  remove  the 
engine  or  other  machinery,  in  order  that  they  may  be  seized 
on  a  subsequent  execution  as  chattels ;  and  equity  will  restrain 
such  removal  by  injunction,  on  application  of  a  judgment 

<  Blondheim  v.  Moore,  II  Md.  365.  *  LiWngston  v.  Habbs,  2  John.  Gh. 

s  Bogert  v.  Haight,  9  Paige,  297.  512. 

'  Uhl  V.  DiUon,  10  Md.  500 ;  Hub-  ^  Howell  v.  Freeman,  I  J.  J.  Marsh, 

bard  v.  Hubbard,  14  Md.  356.  54. 
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creditor.    The  point,  whether  such  interference  would  be 
justified  on  the  mere  ground  of  waste  is  left  undecided.^ 

§  8.  An  action  was  brought  by  A.  against  B.,  to  recover 
the  proceeds  of  sale  of  a  ship,  owned  bj  them  jointly,  which 
sale  B.  made  as  agent.  The  ship  was  sold  twice,  in  California 
and  in  China.  It  was  alleged  that  the  sale  in  California  was 
fraudulent ;  that  she  was  bid  in  for  B. ;  that  B.,  as  agent  for 
the  nominal  purchaser,  sold  her  in  China  for  a  much  larger 
sum,  and  that  A.  was  entitled  to  share  in  the  proceeds  of 
the  last  sale.  The  complaint  prayed  an  injunction  to  prevent 
the  disposal  by  B.,  during  the  pendency  of  the  suit,  of  the 
proceeds  of  the  last  sale,  they  being  identified  as  specie  drafts 
and  credits  in  his  hands.  An  order  of  injunction  was  granted. 
On  a  subsequent  application  the  injunction  was  continued, 
though  the  allegations  in  relation  to  the  California  sale  were 
denied  by  B.  in  his  answer  and  affidavit,  it  not  appearing  to 
the  court  that  the  plaintiff's  case  was  thus  overborne.' 

§  9.  Where,  in  a  suit  in  equity,  facts  are  admitted,  from 
which  the  court  or  jury  may  properly  infer  a  fraudulent  in- 
tent ;  a  general  denial  of  fraud  will  not  prevent  an  injunction, 
and  it  should  continue  till  final  judgment.' 

■  Witmer's,  &o.,  45  Penn.  455.  •  Litchfield  v.  Pelton,  6  Barb.  187. 

'  Merritt  v,  Thompeon,  3  B.  D. 
Smith,  283. 
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CHAPTER  VIII. 


ACCIDENT  AND  MISTAKE. 


§  1.  Another  ground  of  injunction  is  accident  and  mistake. 
(See  p.  257.)  The  distinction  between  accident  and  mistake 
is  thus  pointed  out  by  approved  writers.  Accident  is  "an 
occurrence  in  relation  to  a  contract,  which  was  not  antici- 
pated by  the  parties,  when  the  same  was  entered  into,  and 
which  gives  an  undue  advantage  to  one  of  them  over  the 
other,  in  a  court  of  law."*  Accident  is  "not  merely  inevitable 
casualty,  or  the  act  of  Providence,  or  what  is  technically 
called  vi8  major^  or  irresistible  force;  but  such  unforeseen 
events,  misfortunes,  losses,  acts,  or  omissions,  as  are  not  the 
result  of  any  negligence  or  misconduct  in  the  party."*  Mis- 
take is  "that  result  of  ignorance  of  law,  or  of  fact,  which  has 
led  a  person  to  commit  that  which,  if  he  had  not  been  in 
error,  he  would  not  have  done.''^ 

§  2.  Where  a  party,  with  a  full  knowledge  of  all  tb;0  facts, 
pays  or  executes  his  note  for  money,  voluntarily,  under  a 
mistake  of  law,  he  cannot  recover  back  the  money,  or  enjoin 
the  collection  of  the  note,  on  the  ground  of  mistake.^  So  it 
is  no  ground  for  continuing  an  injunction  upon  a  judgment 
at  law,  that  there  is  a  mistake  in  a  title  bond  of  the  descrip- 
tion of  the  land,  without  showing  that  the  other  party,  on 
request,  refused  to  correct  the  mistake.*  But  where  A.,  being 
in  possession  of  land  owned  by  the  State,  as  a  settler,  con- 
veyed one  acre  to  B.;  and  C.  afterwards  obtained  A.'s  title, 

>  Jeremy,  Eq.  Jaris.  358.  ^  Habbard  v.  Martin,  8  Terg.  496. 

'  I  Storj,  Eq.  sect.  78.  ^  Long  v.  Brown,  4  Ala.  622. 

'  Jeremy,  Eq*  Juris.  385. 
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the  deeds  all  excepting  B.'s  acre,  and  the  State  conveyed 
the  whole  of  the  land  to  0. :  held,  B;  was  entitled  to  relief 
against  this  conveyance,  and  a  judgment  founded  thereon.' 
And,  on  the  other  hand,  equity  will  not  enjoin  proceedings 
to  correct  a  mistake  in  reference  to  lands.  Thus  a  corpo« 
ration  empowered  by  special  acts,  which  embodied  the  act 
of  8  &  9  Yiot.  0.  18,  to  construct  waterworks,  and  to  take 
certain  lands,  required  lands  belonging  to  A.  and  B.,  the 
boundary  between  which  was  improperly  described  in  their 
plans  and  books  of  reference.  In  consideration  of  B.'s  with- 
drawing his  opposition  to  their  bill  in  committee,  they  agreed 
to  settle  the  value  of  the  land  required  from  and  the  com- 
pensation due  to  him,  by  arbitration  under  the  above  act, 
and  to  fix  the  exact  quantity  of  land  within  six  months  afler 
the  passing  of  the  bill.  In  the  proceedings  under  the  refer- 
ence to  arbitration,  the  mistake  of  the  boundary  was  pointed 
out;  but  the  award  fixed  a  value,  in  terms,  only  for  the 
land  within  the  boundary  so  inaccurately  delineated,  and 
the  corporation  took  that  land  accordingly,  leaving  between 
it  and  the  true  boundary  line  a  narrow  strip  of  land  be- 
longing to  B.,  but  which  the  corporation  had  agreed  to  pur- 
chase from  A.  as  part  of  this  land,  and  for  which  they  paid 
a  sum  of  money  to  A.,  and  of  which  they  took  possession 
as  part  of  the  land  purchased  from  A.  B.  recovered  the 
strip  of  land  afterwards  from  the  corporation  in  ejectment, 
and  a  rule  for  a  new  trial  was  refused.  The  corporation 
thereupon  proceed,  within  six  months  from  such  refusal,  to 
make  themselves  legal  owners  of  the  strip  of  land  in  question, 
under  the  compulsory  powers  given  in  case  of  mistake  by 
the  124th  section  of  the  lands  clauses  consolidation  act  above 
mentioned.  B.  filed  a  bill  for  an  injunction  to  restrain  them 
from  so  doing,  which,  upon  motion,  was  refused  with  costs. 
Held,  that  the  circumstances  amounted  to  mistake,  within 
the  meaning  of  the  124th  section.  Also,  that  this  section  ap- 
plied to  land  altogether  omitted  to  be  purchased  by  mistake, 

I  Dnnlap  o.  Stetson,  4  Mas.  349. 
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as  well  as  an  outstandiDg  interest  therein  so  omitted  to  be 
purchased.^  So,  at  a  certain  time,  the  ordinary  method  of 
removing  a  case  from  a  justice's  court  was  by  certiorari^ 
gran  table  by  a  judge,  to  be  applied  for  within  ninety  days 
after  judgment.  An  act  was  passed,  authorizing  the  clerks 
of  the  district  courts  to  issue  writs  of  certiorari,  and  a  party 
obtained  one  &om  the  clerk;  but  the  law  was  decided  to  be 
unconstitutional.  Held,  the  mistake  of  the  law  was  sufficient 
excuse  of  the  party  for  not  having  obtained  a  certiorari  in  due 
time  from  the  district  judge,  and,  on  a  showing  of  merits,  he 
was  entitled  to  an  injunction.' 

'  Hyde  v,  Manchester,  10  Eng.        *  Gobbs  v,  Coleman,  14  Tex.  594. 
Law  and  £q.  Rep.  42. 
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CHAPTER  IX, 


NUISANCE. 


1.  General  jnriBdiotion. 

2.  Bestrictions. 


3.  Public  nulsanoe. 
15.  Abatement. 


§  1.  A  VBBY  frequent  ground  of  injunction  is  nuisance. 
The  established  rule  on  this  subject  is,  that  chancery  has 
power  to  interpose  in  behalf  of  one  who  is  injured  by  a  con- 
tinuing, permanent,  or  recurring  private  nuisance,  unless  the 
injury  be  such  as  may  be  compensated  in  damages.^  So 
when  a  nuisance  is  likely  to  occasion  a  special  injury  to  one 
individual,  which  cannot  well  be  compensated  in  damages, 
equity  will  entertain  jurisdiction  of  the  case  at  his  suit.'  In 
a  case  in  Massachusetts,  the  court  remarked,  "It  was  con- 
tended, in  argument,  that  the  court  would  take  jurisdiction 
of  nuisances  only  in  urgent  cases,  where  the  prompt  inter- 
position of  the  court  is  necessary,  by  immediate  injunction, 
and  where  the  proceedings  at  law  would  be  too  slow.  But 
we  think  this  no  test  of  the  superior  efficacy  and  complete- 
ness of  the  remedy  in  equity,  although  it  is  one  of  its  ad- 
vantages. We  think  it  sufficient  that  the  remedy  in  equity 
is  more  adequate,  and  better  adapted  to  meet  the  justice  of 
the  case,  and  more  complete  by  being  at  once  more  compre- 
hensive and  effectual."'  And  in  a  recent  case  in  Pennsyl- 
vania, the  court  give  a  concise  and  comprehensive  view  of 
the  general  grounds  for  an  injunction,  in  the  remark — "  The 
loss  of  health  and  sleeps  the  enjoyment  of  quiet  and  repose, 

1  Noma  V.    HiU,   1   Hann.   202 ;        >  Milhaa  v.  Sharp,  28  Barb.  228. 
Clack  V.  White,  2  Swan,  540;  1  GiU        »  Per  Shaw,  C.  J.,  Bemis  v.  Up- 
k  J.  184.  ham,  13  Pick.  171. 


270  THE  LAW  OP  INJUNCTIONS.  [OH.  IX. 

and  the  comforts  of  home,  cannot  be  restored  or  compensated 
in  money."*  So  equity  may  enjoin  the  owner  of  land,  ad- 
joining the  plaintiff's  premises,  from  removing  any  soil,  in 
such  manner  as  to  cause  the  plaintiffs  land,  by  reason  of  the 
withdrawal  of  its  lateral  support,  to  fall  away  or  subside.*  (See 
Chap.  XXVII.)  So  an  ordinance  of  the  city  council,  ordering 
a  blacksmith's  shop  to  be  closed,  as  a  nuisance,  is  authorized 
by  law,  and  may  be  carried  into  eflFect  by  an  injunction  re- 
straining the  owner  from  continuing  it.^  So  an  injunction 
was  granted,  after  a  trial  at  law,  against  the  ringing  of  the 
bells  of  a  Eoman  Catholic  Church,  so  as  to  annoy  or  disturb 
the  plaintiff  who  lived  very  near  the  church.*  So  the  defend- 
ants, a  railroad  corporation,  bound  by  their  charter  to  fence 
their  road,  for  the  purpose  of  constructing  a  permanent 
fence  along  their  track  through  the  meadow  of  the  orator, 
which  was  subject  to  overflow,  began  to  plant  willows  upon 
each  side  of  the  track,  upon  the  land  used  by  them,  and 
within  three  feet  of  A.'s  line,  with  the  expectation  that  they 
would  grow,  and  that  boards  might  be  attached  to  them, 
forming  a  fence,  which,  in  the  opinion  of  the  officers,  would 
be  more  permanent,  useful,  and  economical  than  any  other 
kind  of  fence.  It  appeared  that  the  land  of  A.  would  be 
seriously  injured  by  the  roots  and  branches  of  the  trees, 
and  that  there  was  no  absolute  necessity  for  thus  making  a 
fence.  Held,  the  planting  of  the  trees  might  be  enjoined.^ 
(See  Chap.  XXVI.) 

§  2.  But,  it  is  said,  ordinarily  equity  interferes  in  case  of 
nuisance,  only  to  restrain  irreparable  mischief,  suppress  inter- 
minable litigation,  or  prevent  a  multiplicity  of  suits.  And 
in  these  cases  equity  will  not  ordinarily  decide  that  such 
nuisance  exists,  if  controverted,  but  will  require  that  the 

*  Per  Thompson,  J.,  Dennis  v,  £c-       *  New  Orleans  v.  Lambert,  14  La. 
hardt,   (Pennsjlvania)    Law    Reg.    An.  247. 
Jan.  1863,  p.  169.  *  Soltan  v.  De  Held,  2  Sim.  N.  8. 

'  Farrand  v.  Marshall,  21  Barb.    132. 
409.  '  Brock  v.  Connectiont,  &o.,  35 

Verm.  273. 
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complainant  first  establish  his  right  at  law,  except  where  he 
has  been  in  the  long,  quiet,  and  uninterrupted  enjoyment  of 
the  right)  in  which  case  the  other  party  may  be  enjoined  until 
he  proves  his  own  title.^    "  It  is  not  every  violation  of  the 
rights  of  another  which  may  be  ranked  under  the  general 
head  of  nuisance  which  will  authorize  the  interposition  of  this 
court  by  means  of  an  injunction.   It  must  be  a  case  of  strong 
and  imperious  necessity,  or  the  right  must  have  been  pre- 
viously established  at  law,  or  it  must  have  been  long  enjoyed 
without  interruption."'  So,  in  a  recent  English  case,  it  is  said, 
"The  jurisdiction  of  this  court  over  nuisance  by  injunction 
at  all  is  of  recent  growth,  has  not  till  very  lately  been  much 
exercised,  and  has  at  various  times  found  great  reluctance 
on  the  part  of  the  learned  judges  to  use  it  even  in  cases 
where  the  thing  or  the  act  complained  of  was  admitted  to  be 
directly  and  immediately  hurtful  to  the  complainant."^    Con- 
formably with  these  views,  where  a  matter  complained  of  is 
not,  in  itself,  a  nuisance,  but  may  be  so  according  to  circum- 
stances, those  circumstances  must  be  ascertained  by  the 
verdict  of  a  jury,  before  chancery  will  interfere  by  injunction.^ 
So  where,  upon  the  bill  and  answer,  the  structure  complained 
of  is  not  'prirndfade  a  nuisance,  the  injunction  will  not  be 
continued,  but  the  defendant  will  proceed  with  his  acts  at 
his  peril.'    So  where .  damages  will  compensate,  either  the 
benefit  derived,  or  the  loss  suffered,  from  a  nuisance,  equity 
will  not  interfere.*^    Nor  if  the  evidence  is  conflicting,  and 
the  injury  doubtful,  eventual,  or  contingent.'    More  espe- 
cially where  an  issue  at  law  thereon  has  been  twice  found  in 
favor  of  the  defendants.^    So  a  bill  in  equity,  praying  for  an 
injunction  to  suppress  a  nuisance  to  the  plaintiff's  land,  will 
be  dismissed  on  general  demurrer,  for  want  of  equity,  unless 

>  Bean  v.  Coleman,  44  N.  H.  539.  30 ;  Mnggatt  v.  Qoetohins,  20  Ibid. 

'  Per    Appleton,    J.,    Jordan    v.  350. 

Woodward,  38  Maine,  424.  •  Grey  o.   Ohio,   &o.,  1  Grant's 

'  Per  Lord  Broagham,  Ripon  v.  Gas.  412. 

Hobart,  3  M/.  &  K.  169.  .     ^  Laiighlin  v.   President,  &o.,  6 

*  Kirk  man  v.  Handy,  11  Hnmph.  Ind.  223 ;  Batler  v.  Rogers,  1  Stookt. 
406  ;  1  Grant,  412.  487. 

*  Canningham  v.  Rice,  28  Geo.  '  Dayidson  v.  Isham,  1  Stookt. 
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it  appears,  from  the  subject  matter  affected  by  the  alleged 
nuisance,  and  the  extent  and  nature  of  the  injury  to  be 
apprehended  from  it,  that  there  is  danger  of  irreparable  mis- 
chief, or  of  an  injury  such  that  it  cannot  be  adequately  com- 
pensated in  a  suit  at  law,  or  that  the  right  of  the  plaintiff  to 
enjoy  the  land,  free  from  the  molestation  complained  of,  has 
been  established  in  a  suit  at  law.^  And  the  amount  of  injury 
is  sometimes  a  material  consideration.  Thus  a  gas  company 
was  incorporated  by  act  of  Parliament,  for  the  purpose  of 
supplying  the  town  of  S.  with  gas.  Some  years  afterwards, 
another  company  was  formed,  and  registered  under  the 
joint-stock  companies  registration  act,  for  a  like  purpose, 
and  commenced  opening  up  the  streets  and  highways  of  S. 
to  lay  down  their  pipes,  &c.,  some  of  the  inhabitants  approv- 
ing, and  some  disapproving,  of  the  works.  Upon  an  infor- 
mation and  bill  by  the  incorporated  company,  the  court  (Sir 
J.  L.  Knight  Bruce,  L.  J.,  dissentiente)  refused  an  injunction 
to  restrain  the  new  company  from  continuing  their  works, 
the  nuisance  or  damage  being  trivial.'  So  an  injunction  was 
refused,  against  the  burning  of  bricks  upon  ground,  of  which 
the  defendant  had  taken  a  building  lease  to  build  New  Bond 
Street,  and  near  to  the  plaintiff's  houses;  for  the  reasons  that, 
if  a  final  injunction  were  denied,  the  defendant  would  be 
irremediably  injured  by  non-fulfilment  of  contracts;  that 
burning  brick-kilns  were  standing  in  all  parts,  and  some 
almost  in  the  heart  of  some  of  the  principal  streets ;  and  that 
there  was  a  sufficient  remedy  at  law,  unlike  the  case  of  cutting 
down  avenues  or  the  like.'  And  in  the  case  of  a  bill  for  an 
injunction,  to  stay  building  a  hospital  for  people  infected  with 
the  smallpox  in  "  Cold  Bath  Fields,"  very  near  the  houses 
of  several  tenants  of  the  plaintiff;  Lord  Hardwicke  said, 
**I  cannot  make  any  order  in  this  matter;  I  am  of  opinion 
it  is  a  charity  like  to  prove  of  great  advantage  to  mankind. 
Such  an  hospital  must  not  be  far  from  a  town,  because  those 

I  Coe  V.  Lake  Co.,  37  N.  H.  254.  >  Dake,  &c.  v.  Billiard,  18  Yes. 

'  Attornej-Oeneral    v.     Sheffield    219  ;  1  Ambl.  159. 
Gas  Co.,  19  Eug.  Law  and  Bq.  (>39. 
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that  are  attacked  with  that  disorder  in  a  natural  way  may 
not  be  in  a  condition  to  be  carried  far."^ 

§  3.  The  question  has  often  been  held  material,  whether 
an  alleged  nuisance  is  private  or  public.  Upon  this  subject 
Judge  Story  remarks:  "Nuisances  may  be  of  two  sorts:  1. 
Such  as  are  injurious  to  the  public  at  large,  or  to  public 
rights;  2.  Such  as  are  injurious  to  the  rights  and  interests  of 
private  persons.  In  regard  to  public  nuisances,  the  jurisdic- 
tion of  courts  of  equity  seems  to  be  of  a  very  ancient  date, 
and  has  been  distinctly  traced  back  to  the  reign  of  Queen 
Elizabeth.  The  instances  of  the  interposition  of  the  court, 
however,  are,  it  is  said,  rare,  and  principally  confined  to 
informations  seeking  preventive  relief.  Thus,  informations 
in  equity  have  been  maintained  against  a  public  nuisance  by 
stopping  a  highway.  Analogous  to  that,  there  have  been 
many  cases  in  the  Court  of  Exchequer  of  nuisances  to  har- 
bors, which  are  a  species  of  highway;  but  the  question  of 
nuisance  or  not  must,  in  cases  of  doubt,  be  tried  by  a  jury ; 
and  the  injunction  will  be  granted  or  not,  as  that  fact  is 
decided.  And  the  court,  in  the  exercise  of  its  jurisdiction, 
will  direct  the  matter  to  be  tried  upon  an  indictment,  and 
reserve  its  decree  accordingly. — In  the  first  place,  they  can 
interpose,  where  the  courts  of  law  cannot,  to  restrain  and 
prevent  such  nuisances  which  are  threatened  or  are  in  pro- 
gress, as  well  as  to  abate  those  already  existing.  In  the  next 
place  by  a  perpetual  injunction  the  remedy  is  made  complete 
through  all  future  time ;  whereas,  an  information  or  indict- 
ment at  the  common  law  can  only  dispose  of  the  present 
nuisance,  and  for  future  acts  new  prosecutions  must  be 
brought.  In  the  next  place,  the  remedial  justice  in  equity 
may  be  prompt  and  immediate  before  irreparable  mischief 
is  done ;  whereas,  at  law,  nothing  can  be  done,  except  after 
a  trial,  and  upon  the  award  of  judgment.  In  the  next 
place,  a  court  of  equity  will  not  only  interfere  upon  the  in- 

'  Bftinea  v.  Baker,  I  Ambl.  158. 
18 
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formation  of  the  Attorney-General,  but  also  upon  the  appli- 
cation of  private  parties,  directly  affected  by  the  nuisance; 
whereas,  at  law,  in  many  cases  the  remedy  is,  or  may  be, 
solely  through  the  instrumentality  of  the  Attorney-General. 
But,  in  all  cases  of  this  sort,  courts  of  equity  will  grant  an 
injunction  to  restrain  a  public  nuisance  only  in  cases  where 
the  fact  is  clearly  made  out  upon  determinate  and  satisfactory 
evidence."* 

§  4.  Upon  the  same  subject,  the  somewhat  unsettled  state 
of  the  law  may  be  best  illustrated  by  citing  the  observations 
of  eminent  judges  in  some  leading  cases. 

§  5.  "  If  the  subject  were  represented  as  a  mere  public 
nuisance  I  could  not  interfere,  as  the  Attorney-General  is  not 
a  party;  and  if  he  were  a  party,  the  complaint  must  not  be 
of  a  public  nuisance  merely,  but  which,  being  so  in  its  nature, 
is  attended  with  extreme  probability  of  irreparable  injury, 
nor  could  the  court  interfere  with  it  after  a  trial  by  law."* 

§  6.  "  Where  the  bill  is  filed  by  the  Attorney-General, 
and  the  right  is  clear,  and  the  threatened  injury  irreparable, 
an  injunction  will  be  awarded  although  the  right  has  not 
been  established  at  law."^ 

§  7.  In  the  case  of  Attorney-General  v,  Forbes,^  Lord  Cot- 
tenham  remarked  "it  was  broadly  asserted,  that  an  applica- 
tion to  this  court  to  prevent  a  nuisance  to  a  public  road, 
was  never  heard  of.  A  little  research,  however,  would  have 
found  many  such  instances.  Many  cases  might  have  been 
produced  in  which  the  court  has  interfered  to  prevent 
nuisances  to  public  rivers  and  to  public  harbors, — Those 
commissioners  possess  a  jurisdiction  founded  on  acts  of  Par- 
liament, and  they  have  a  right,  within  the  due  limits  of 

1  2  Storj  Eq.  §§  920— 924a,  pp.        >  Per  Hepbarn,  J.,  Com.  v.  Rash, 
232-6.  UPenn.  J95. 

<  Cowder  v.  Tinckler,  19  Yea.  617.        *  2  Mj.  and  Cr.,  133. 
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their  authority,  to  do  all  necessary  acts  in  the  execution  of 
their  functions.  Nevertheless,  if  they  so  execute  what  they 
conceive  to  be  their  duty,  as  to  create  or  occasion  a  public 
nuisance,  this  court  has  an  undoubted  right  to  interpose." 

§  8.  In  another  case,  it  is  said :  "It  does  not  follow  because 
a  thing  is  a  nuisance  to  several  individuals,  that,  therefore, 
it  is  a  public  nuisance.  One  may  illustrate  that  very  simply 
by  supposing  the  case  of  a  man  building  up  a  wall  which 
has  the  effect  of  darkening  the  ancient  lights  of  half  a  dozen 
different  dwelling-houses.  It  does  not  follow,  that,  therefore, 
it  is  a  public  nuisance  which  can  be  indicted,  or  for  which 
the  Attorney-General  can  file  an  information  in  this  court."^ 

§  9.  "  To  constitute  a  public  nuisance,  the  thing  must  be 
such  as,  in  its  nature  or  its  consequence,  is  a  nuisance — an 
injury  or  a  damage  to  all  persons  who  come  within  the 
sphere  of  its  operation,  though  it  may  be  so  in  a  greater 
degree  to  some  than  it  is  to  others.  For  example,  take  the 
case  of  the  operations  of  a  manufactory,  in  the  course  of 
which  operations  volumes  of  noxious  smoke  or  of  poisonous 
effluvia  are  emitted.  To  all  persons  who  are  at  all  within 
the  reach  of  those  operations  it  is  more  or  less  objectionable, 
more  or  less  a  nuisance  in  the  popular  sense  of  the  term.  It 
is  true  that,  to  those  who  are  nearer  to  it,  it  may  be  a  greater 
nuisance  than  it  is  to  those  who  are  more  remote ;  but  still, 
to  all  who  are  at  all  within  the  reach  of  it,  it  is  more  or  less 
a  nuisance.  Take  another  ordinary  case — the  stopping  of 
the  king's  highway.  This  is  a  nuisance  to  all  who  may  have 
occasion  to  travel  that  highway.  It  may  be  a  much  greater 
nuisance  to  a  person  who  has  to  travel  the  road  every  day 
of  his  life,  than  it  is  to  a  person  who  has  to  travel  it  only 
once  a  year,  or  once  in  five  years.  If,  however,  the  thing 
complained  of  is  such  that  it  is  a  great  nuisance  to  those  who 
are  more  immediately  within  the  sphere  of  its  operations, 

1  Per  y.  Chanc,  SolUn  v.  De  Held,  2  Sim.  N.  S.  144. 
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but  is  no  DuisaDce  or  iDConyenience,  or  is  even  advantageous 
or  pleasurable  to  those  who  are  more  removed  from  it,  there, 

1  conceive,  it  does  not  come  within  the  meaning  of  the  term 
public  nuisance.  The  case  before  me  is  a  case  in  point.  A 
peal  of  bells  may  be,  and  no  doubt  is,  an  extreme  nuisance, 
and,  perhaps,  an  intolerable  nuisance  to  a  person  who  lives 
within  a  very  few  feet  or  yards  of  them ;  but  to  a  person 
who  lives  at  a  distance  from  them,  although  he  is  within  the 
reach  of  their  sound,  so  far  from  its  being  a  nuisance  or  an 
inconvenience,  it  may  be  a  positive  pleasure."' 

§  10.  Motion  for  an  injunction  to  stay  the  building  of  a 
house  in  which  to  inoculate  for  the  smallpox.  The  Chan- 
cellor  intimated  that  the  Attorney  General  could  at  his  dis- 
cretion tile  an  information  as  for  a  public  nuisance,  but,  as  it 
had  not  been  settled  that  the  house  would  be  a  nuisance,  the 
injunction  was  denied.' 

§  11.  Information  on  the  relation  of  the  Scotch  Hospital, 
to  enjoin  the  obstruction  and  darkening  of  the  ancient 
lights  of  the  hospital.  The  injunction  having  been  granted, 
a  dissolution  was  moved,  but  the  jurisdiction  was  held 
undoubted,  though  an  indictment  would  also  lie.' 

§  12.  It  is  held,  in  recent  American  cases,  that  chancery 
may  grant  an  injunction  against  an  act  threatened,  which, 
if  committed,  would  be  punishable  under  the  criminal  laws 
as  a  nuisance.^  Where  the  complainant  shows  that  acts 
about  to  be  done  by  the  defendant,  amounting  to  a  public 
n uisance,  will  also  cause  special  damage  to  himself.'  So  chan- 
cery will  restrain  a  party  from  doing  an  act  injurious  to  an 
individual,  or  which  may  be  prejudicial  as  a  public  nuisance, 
pending  judicial  proceedings  before  those  tribunals,  by  which 

1  Per  V.  Chanc,  Soltan  v,  De  Htsld,        *  The  People  v,  St.  Loais,  5  Oilm. 

2  Sim.  N.  S.  143.  351. 

s  BaiDeB  v.  Baker,  Amb.  158 ;  3        '  Walker  v,  Shepardson,  2  Wia. 
Atk.  750.  384. 

•  Atty.-Gen.    v.  Niohol,  16  Yes. 
338. 
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the  authority  to  do  the  act,  or  it3  lawfalness,  is  to  be  deter- 
miDed.^ 

§  13.  In  one  of  the  cases  already  cited  it  is  held,  that  one 
specially  injured  by  a  public  nuisance  may  enjoin  it,  without 
making  the  Attorney-General  party  to  the  bill.*  And,  in 
another  case,  it  is  said,  "  In  informations  and  proceedings  for 
the  purpose  of  preventing  public  nuisances,  the  ordinary 
course  is  for  the  Attorney-General  to  take  it  on  himself  to 
sue,  as  representing  the  public;  but  it  is  equally  certain  that 
individuals,  who  conceive  themselves  aggrieved,  may  come 
forward  and  ask  the  assistance  of  the  court  to  prevent  a 
public  nuisance  from  which  they  have  individually  sustained 
damage."* 

§  14.  "We  shall  hereafter  (Chap.  XXVI.)  consider  the 
remedy  of  injunction,  as  applied  specially  to  railroads.  In 
the  present  connection,  it  may  be  remarked  that  a  steam 
railroad  in  a  city  is  not  necessarily  a  nuisance,  nor  subject 
to  injunction  as  such.*(a) 

1  WiUiamson  v.  Garnan,  1  Gill  &  *  Per  Lord  Cottenhatn,  Atty.-Qen. 

J.  1S4.  o.  Forbes,  2  Uy.  k  Cr.  131. 

*  Soltan  r.  De  Held,  2  Sim.  N.  S.  *  New  Albany,  &o.  v.  O'Daily,  12 

132.  Ind.  551. 

(a)  In  deciding  the  same  point,  the  following  remarks  were  made  by  a 
learned  judge  in  New  Tork,  which,  for  their  rhetorical  animation  and 
vivid  metaphor,  may  be  quoted  as  a  happy  departure  from  the  ordinary 
tameness  and  dryness  of  judicial  language :  '*  To  protest  against  this 
power  of  adaptation,  inherent  in  the  common  law,  to  cases  as  they  arise 
in  our  onward  progress,  is  to  restrain  and  impede,  not  develop  and  im- 
prove. It  would  be  quite  as  wise  to  insist  that  the  maritime  law,  which 
was  sufficient  to  regulate  the  commerce  of  the  world  when  a  Roman 
galley  swept  timidly  and  cautiously  along  the  shore  and  was  deemed 
hopelessly  lost  in  a  starless  night,  shall  now  constitute  our  entire  code, 
when  every  ocean  is  whitened  with  our  canvas,  eveiy  sea  *  vexed  with 
our  fisheries/  and  the  keels  of  our  adventurous  navigators  plough  as 
well  the  regions  of  equatorial  heat  as  of  eternal  frost,  visit  all  climes, 
and  exact  tribute  from  all  lands."  Per  Bacon,  J.,  Williams  v,  N.  Y. 
Central,  &c.,  18  Barb.  248. 
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§  15.  The  remedy  of  injunction  does  not  supersede  that  of 
abatement  It  is  said,  in  a  case  in  Massachusetts,  "The 
plaintiffs'  right  being  fully  established,  they  are  entitled  not 
only  to  the  abatement  of  the  nuisance,  but  to  a  perpetual 
injunction  to  prevent  its  renewal,  and  thereby  to  prevent 
multiplicity  of  suits  and  oppressive  litigation ;  especially  as 
the  defendants  have  undertaken  to  maintain  their  supposed 
right  by  force,  whereby  the  plaintiffs  have  been  for  a  long 
time  disturbed  in  the  enjoyment  of  their  just  right  of  pro- 
perty."^ 

■  Per  Wilde,  J.,  Stevens  v.  Stevens,  11  Met.  257. 
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CHAPTER  X. 


TBESPASS. 


1.  General  mle.  |     4.  DiBflolriog  of  injunction. 

3.  Iireparable  injury.  | 

§  1.  An  injunction  will  not  be  granted  to  restrain  a  tres- 
pa88f{a)  anless  the  trespasser  is  insolvent,  or  the  injury  irre- 
parable and  destructive  to  the  plaintiff's  estate — to  its  very 
nature  and  substance;  and  such  as  calls  for  immediate  relief.' 
There  must  be  something  particular  or  special  in  the  case, 
for  which  a  court  of  law  cannot  afford  adequate  redress,  and 
for  which,  either  from  difficulty  of  proof  or  some  other  cause, 
the  party  cannot  obtain  adequate  satisfaction  in  the  ordinary 
course  of  law.'  "Lord  Eldon  said  that  there  was  no  in- 
stance of  an  injunction  in  trespass,  until  a  case  before  Lord 
Tliurlow,  relative  to  a  mine  (Fleming's  case),  and  which 
was  a  case  approaching  very  nearly  to  waste  (the  defendant 
having  worked  from  his  own  land  into  the  coal-mine  of  the 
plaintiff},  and  where  there  was  no  dispute  about  the  right. 
(The  case  rested  upon  the  principle  of  irremediable  mischief 
to  the  mine.)  Lord  Thurlow  had  great  difficulty  as  to  in- 
junction for  trespass;  and  though  Lord  Eldon  thought  it 
surprising  that  the  jurisdiction  by  injunction  was  taken  so 
freely  in  waste,  and  not  in  trespass,  yet  he  proceeded  with 

1  James  o.   Dizon,  20  Mis.   79 ;        '  Bethune  v.  Wilkins,  8  Geo.  118  ; 

Poster,  6  Eng.  304 ;  Wilson  v.  Hugh-  The  Justices,  &o.  v.  The  Griffin,  &o., 

ell,  1  Morr.  461 ;  Catching  V.  Terrell,  11  Geo.  246;   Anthony  v.  Brooks, 

10  Geo.  576 ;  Shipley  v.  Ritter,  7  5  Geo.  576 ;  10  Geo.  676 ;  The  Jas- 

Hd.  408  ;  5  Geo.  576;  26  Miss.  84  ;  tices,  &c.  v.  The  Griffin,  &o.,  11  Geo. 

CentreWlle,  &o.  v.  Baraett,  2  Cart.  246 ;  26  Miss.  84. 
536;  Brooks  v.  Dias,  35  Ala.  599. 

(a)  More  especially  if  without  color  of  right    Sutherland  v.  Mas- 
chop,  2  Stockt  57. 
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the  utmost  caution  and  diffidence,  and  only  allowed  the  writ 
in  solitary  cases  of  a  special  nature,  and  where  irreparable 
damage  might  be  the  consequence,  if  the  act  continued.  It 
has  also  been  allowed  in  cases  where  the  trespass  had  grown 
into  a  nuisance,  or  where  the  principle  of  multiplicity  of 
suits  among  numerous  claimants  was  applicable." '(a)  So  it 
is  said,  in  a  very  recent  case,  "  The  interference  of  a  court  of 
equity  by  injunction,  in  a  case  of  trespass  to  land,  and  where 
an  action  at  law  will  lie,  is  of  modern  origin,  and  an  exercise 
of  power  to  be  justified  only  in  a  case  of  great  and  irre- 
parable injury.  Doubtless,  too,  the  petitioner  who  invokes 
it,  in  conformity  with  principle  and  precedent,  should  show 
at  least  a  strong  primd  facie  case  of  rightr^  But  the  court 
may  grant  an  injunction,  if  the  trespass  should  continue  so 
long  as  to  become  a  nuisance  or  a  constant  grievance.'  Or 
in  case  of  repeated  acts  and  trespasses.^  Though  the  fact, 
that  a  trespasser  is  insolvent,  will  not  give  chancery  juris- 
diction to  enjoin  his  acts,  where  the  other  circumstances  of 
the  case  preclude  it.' 

§  2.  Thus  the  plaintiff  complained,  that  the  defendant  was 
accustomed  to  land  his  steamboat  at  a  dock  of  great  value 
belonging  to  the  plaintiff,  pretending  that  the  dock  was 
public ;  but,  as  no  serious  damage  was  to  be  apprehended 

^  Stevens  v,   Beekman,  1  John.  7  Md.  408 ;  Hoore  o.  Ferrell,  1  Kel- 

Ch.  319  ;  Will.  Eq.  382.  ly,  7. 

<  Per  Batler,  J.,  Falls,  &c.  o.  Tib-  *  Sohetz's,  &o.,  35  Penn.  88. 

betts,  31  Conn.  168.  '  Centreville,  &o.   v.   Bamett,  2 

*  Whitfield  V.  Rogers,  26  Miss.  48 ;  Cart.  536. 

(a)  '*  On  the  same  ground,  the  injunction  is  granted  against  the  tak- 
ing of  stones  of  peculiar  make,  or  stones  from  a  quarry.  The  mischief 
reaches  the  very  substance  and  value  of  the  estate.  The  practice  is 
now  more  liberal.  For  the  purpose  of  quieting  a  possession,  or  pre- 
venting a  multiplicity  of  actions,  or  where  the  nature  of  the  inheritance 
is  in  jeopardy,  or  irreparable  mischief  is  threatened,  the  court  will  inter- 
fere by  injunction,  even  against  a  person  acting  under  a  claim  of  right. 
When  the  right  of  a  party  is  doubtful,  the  court  will  not  grant  an  in- 
junction, until  the  right  is  established  at  law."    Will.  £q.  382. 
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from  the  continuance  of  the  act,  the  court  refused  to  grant  an 
injunction  in  limine}  So  also  to  restrain  a  stranger  from 
taking  rails  from  the  owner's  land,  and  for  an  account,  &c.' 
So  for  cutting  and  carrying  away  timber,  however  wilful,  an 
injunction  will  not  be  granted.'  So,  although  damages  are 
recoverable  from  one  who,  in  building  a  house,  has  inserted 
the  ends  of  the  joists  into  his  neighbor's  wall  without  license; 
an  injunction  to  remove  the  joists  will  not  be  granted,  unless 
special  facts  are  shown  requiring  it.*  Nor  for  placing  earth 
or  other  materials  on  another's  land;  the  proper  remedy 
is  an  action  for  trespass.*  Nor  for  throwing  down  fences, 
and  letting  in  cattle  upon  a  growing  crpp;  the  injury  being 
susceptible  of  perfect  pecuniary  compensation.*  Nor  for 
a  tenant  illegally  dispossessed  by  a  sheriff,  under  a  sale 
made  by  him.'  So  a  bill  for  injunction  alleged,  that  the 
defendant,  without  authority,  and  against  the  wishes  of  the 
justices  in  whom  the  title  was  vested,  seized  on  a  public 
square,  and  was  proceeding  to  erect  a  building  for  a  court- 
house, insufficient  for  that  purpose,  and  that  injury  would 
be  thereby  caused,  either  irreparable  or  to  be  repaired  only 
after  great  delay  and  at  great  expense.    Injunction  refused." 

§  8.  A  prayer  for  an  injunction,  to  restrain  a  trespass  which 
does  not  appear  to  cause  irreparable  injury,  is  fatally  defect- 
ive.^ And  whether  the  damage  is  irreparable  or  not,  is  a 
conclusion  of  law,  which  the  court  draws  from  the  facts  and 
circumstances  in  regard  to  the  trespass,  as  set  forth  in  the 
h\iU\a) 

»  N.  Y.  Printing,  &o.  t;.  Fitch,  1  •  Catching  v.  TerreU,  10  Geo.  576. 

Paige,  97.  ^  Sallivan  o.  Heamden,  11  Geo. 

'  Cooper  V,  Hamilton,  8  Blackf.  294. 

377.  ^  Justices  v.   Cosby,  5  Jones  Eq. 

>  Cowles  V.  Shaw,  2  Clarke,  496.  254. 

*  Rankin  v.  Charless,  19  Mis.  490.  '  Bolster  v.  Catterlin,  10  Ind.  117. 

*  Molvany  v.  Kenned/,  26  Penn.  '°  The  Justices,  &c.  v.  The  Griffin, 
44.  &o.,  11  Geo.  246. 

(a)  So  an  inj unction  ought  not  to  be  granted  in  aid  of  an  action  of 
trespass,  unless  it  appear  that  the  injury  will  be  irreparable  and  cannot 
be  compensated  in  damages.    It  is  not  sufficient  that  the  affidavit  alleges 


282  THE  LAW  OP  INJUNOnOKS.  [CH.  X 

§  4.  It  is  held  that  an  injunction  to  restrain  a  trespass  will 
be  dissolved,  on  the  coming  in  of  the  answer,  denying  the 
right  of  the  complainant,  unless  it  appears  that  there  is  a 
suit  at  law  pending  to  try  the  title.^ 

■  Stewart  v.  Chew,  3  Bland,  440. 

irreparable  injury ;  it  must  be  shown  to  the  court  how  and  why  it  would 
be  so ;  especially  where  no  action  has  ever  settled  the  plaintifTs  rights. 
Waldronv.  Marsh,  5  Cal.  119. 
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CHAPTER  XI. 


WASTE. 


§  1.  Waste  is  a  familiar  ground  for  injunction;  and  per- 
haps an  injury  better  entitled  to  be  termed  irremediable  than 
any  other.* 

§  2.  The  history  of  the  common  law  in  reference  to  waste 
is  thus  stated  by  Lord  Chief  Justice  Eyre  in  Jefferson  v. 
Durham,*  termed  by  Judge  Story  "a  celebrated  case:"'  "At 
common  law  the  proceeding  in  waste  was  by  writ  of  pro- 
hibition from  the  Court  of  Chancery,  which  was  considered 
as  the  foundation  of  a  suit  between  the  party,  suffering  by 
the  waste,  and  the  party  committing  it.  If  that  writ  was 
obeyed,  the  ends  of  justice  were  answered.  But,  if  that  was 
not  obeyed,  and  an  alias  and  pluries  produced  no  effect, 
then  came  the  original  writ  of  attachment  out  of  chancery, 
returnable  in  a  court  of  common  law,  which  was  considered 
as  the  original  writ  of  the  court.  The  form  of  that  writ 
shows  the  nature  of  it.  It  was  the  same  original  writ  of 
attachment  which  was  and  is  the  foundation  of  all  proceed- 
ings in  prohibition,  and  of  many  other  proceedings  in  this 
court  It  has  been  said,  and  truly  so,  I  think,  so  far  as 
can  be  collected  from  the  text  writers,  that,  at  the  common 
law,  this  proceeding  lay  only  against  tenant  in  dower,  tenant 
by  the  curtesy,  and  guardian  in  chivalry.  It  was  extended 
by  different  statutes  to  farmers,  &c.  That,  which  these 
statutes  gave  by  way  of  remedy,  was  not  so  properly  the 

*  See  Walker  V.  Sherman,  20  Wend.        >  1  B.  &  P.  120. 
638.  s  2  Story  Kq.  223,  §  909. 
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iDtroduction  of  a  new  law,  as  the  extension  of  an  old  one  to  a 
new  description  of  persons.  The  first  act,  which  introduced 
anything  substantially  new,  was  that  which  gave  a  writ  of 
waste  or  estrepement,  pending  the  suit.  But,  except  for  the 
purpose  of  staying  proceedings  pending  a  suit,  there  is  no 
intimation  in  any  of  our  text  writers,  that  any  prohibition 
could  issue  from  those  courts."  Judge  Story  remarks,  how- 
ever, that  "courts  of  equity  have,  by  no  means,  limited 
themselves  to  an  interference  in  cases  of  this  sort  {estrepe- 
ment in  real  actions).  They  have,  indeed,  often  interfered 
in  restraining  waste  by  persons  having  limited  interests  in 
property,  on  the  mere  ground  of  the  common  law  rights  of 
the  parties,  and  the  difficulty  of  attaining  the  immediate 
preservation  of  the  property  from  destruction  or  irreparable 
injury,  by  the  process  of  the  common  law.  But  they  have 
also  extended  this  statutory  relief  to  cases,  where  the  reme- 
dies provided  in  the  courts  of  common  law  cannot  be  made 
to  apply ;  and  where  the  titles  of  the  parties  are  purely  of 
an  equitable  nature."'  So  it  is  remarked,  that  the  interfer- 
ence of  equity  in  case  of  waste  "is  a  wholesome  jurisdiction, 
to  be  liberally  exercised;  the  prevention  of  irreparable  in- 
jury, and  depends  on  much  latitude  of  discretion  in  the 
court."^  And  that  "the  jurisdiction  of  English  equity  in 
cases  of  waste  began  with  the  injunction  pendente  lite^  but  has 
long  since  extended  itself  to  cases  where  no  action  at  law 
was  pending,  but  where  it  was  needed  for  the  protection  of 
trust  estates  and  estates  in  reversion  and  remainder,  and  has 
now  become  one  of  the  well-defined  branches  of  equity  juris- 
prudence."* So  also,  that  an  injunction  to  stay  waste  has 
become  almost  a  matter  of  course.^ 

§  3.  Conformably  with  these  views,  "  equity  will,  in  many 
cases,  restrain  waste,  though  the  lease  contain  the  clause 
without  impeachment  of  waste^  which  takes  away  the  remedy 

»  2  Story  Eq.  227,  §  912.  »  Per   Woodward,    J.,  Denny  ». 

'  Kane  v.  Vanderburgh,  1  John.     Branson,  29  Penn.  384. 
Ch.  11.  ^  Smith  v.  City,  &o.,  19  Geo.  89. 
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at  law;  as  where  this  power  is  exercised  in  an  unreason- 
able manner,  and  against  conscience."^  So  an  intermediate 
tenant  for  life  may  enjoin  the  tenant  for  years  against  waste.* 
So  where  there  is  a  tenant  for  life  subject  to  waste,  remainder 
for  life  dispunishable  for  waste,  remainder  in  fee  ;  the  court 
will  not  suffer  an  agreement  between  the  two  tenants  for  life 
to  commit  waste  to  take  place  against  the  remainder-man, 
before  the  time  when  the  term  of  the  second  tenant  for  life 
commences.'  And  a  bill  in  equity  against  waste  lies  for  any 
remainder-man  who  is  injured;  though  an  action  at  law  can 
be  maintained  only  by  the  owner  of  the  first  estate  of  in- 
heritance.* So  equity  will  by  injunction  protect  a  mortgagee 
of  personal  as  well  as  real  property,  against  waste  or  de- 
struction by  the  mortgagor  in  possession,  whether  a  default 
have  been  made  or  not.'  (See  Chap.XXVIII.)  So,  in  a  proper 
case,  the  assignee  of  a  tenant  for  life,  without  impeachment 
for  waste,  may  be  restrained  from  committing  waste;  though 
he  may  exercise  the  same  rights  as  his  assignor  might  have 
exercised.*^  So  A.  granted  lands  to  the  use  of  trustees  for  a 
term  sans  waste,  and,  subject  thereto,  to  the  use  of  herself  for 
life  sans  waste,  with  remainder  to  the  use  of  B.  for  life  sans 
waste,  with  remainder  over,  with  remainder  to  B.  in  fee. 
The  trusts  of  the  term  were,  by  cutting  and  selling  timber, 
or  by  demising,  mortgaging,  and  selling  the  premises,  to 
raise  three  sums,  the  first  of  which  was  to  be  raised  forth- 
with and  paid  to  A.  A.  died  before  any  money  had  been 
raised.  Six  years  after  the  date  of  the  grant,  B.,  as  tenant 
for  life  in  possession,  advertised  a  sale  of  timber.  Held,  on 
a  bill  by  the  trustees  for  an  injunction  agaist  B.,  that  by  the 
terms  of  the  grant  the  trustees  had,  as  to  the  mode  of  raising 
the  moneys,  a  discretion  with  which  the  court  could  not  in- 
terfere, and  therefore  a  right  to  enter  and  cut  timber,  to 
which  right  B.'s  estate,  though  sans  waste,  was  subordinate ; 

'  Kane  v.  Vanderburgh,  1  John.  *  Dennett  v.  Dennett,  43  N.  H. 

Ch.  11.  603. 

'  Roswell'B  Case,  1  RoUe'a  Abr.  '  Parsons  v,  Hughes,  12  Md.  1. 

377.  «  Clement  v,  Wheeler,  5  FoBt.  361. 

s  Robinson  v.  Litton,  3  Atk.  210. 
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and  B.  was  restrained  from  cutting  or  selling  the  timber 
while  the  moneys  remained  to  be  raised.^ 

§  4.  Equity  will  grant  an  injunction,  to  prevent  the  de- 
struction of  timber,  ornamental,  or  fruit  trees,  whether  such 
trees  were  planted  for  shade  and  ornament,  or  grew  naturally 
in  the  position  which  renders  them  thus  valuable  to  the 
owner.  And  the  jurisdiction  does  not  depend  on  their  value 
as  wood  or  timber,  but  on  their  location  as  part  of  an  estate, 
rendering  it  more  valuable  by  the  use  to  which  they  are  or 
may  be  devoted.'  So  acts  which  would  result  in  the  destruc- 
tion of  all  the  timber  on  a  man's  home  plantation,  where 
wood  and  timber  are  necessary  to  the  enjoyment  of  the  pro- 
perty in  that  character,  are  sufficient  to  authorize  an  injunc- 
tion.^ So,  on  the  ground  of  irreparable  damage,  and  if  done 
without  authority  of  law,  digging  deep  holes,  and  planting 
therein  large  stone  pillars  or  abutments,  digging  and  carry- 
ing away  large  banks  of  valuable  clay,  and  constructing  an 
aqueduct  by  ditches  and  embankments  through,  and  thus 
permanently  dividing,  the  complainant's  land.*  So  insolvent 
persons,  who  threaten  to  enter  upon  land  owned  and  pos- 
sessed by  the  complainant,  and  to  dig  thereon,  whereby  the 
streams  and  springs  would  be  greatly  injured,  may  be  en- 
joined.' But  an  injunction  will  not  be  granted  against  cut- 
ting trees  merely  alleged  to  be  ornamental.  It  must  appear 
that  they  were  planted  or  left  standing  for  ornament.^  Nor 
is  it  a  sufficient  averment,  that  they  "contribute  to  orna- 
ment."^ 

§  6.  But  it  was  held  in  an  early  American  case,  though 
somewhat  too  broadly  in  the  light  of  subsequent  decisions, 
that  an  injunction  to  stay  waste  is  never  granted  against  a 

I  Eekewioh  v.  Marker,  5  Eng.  Law  "  Coffin  v.  Coffin,  Jac.  70 ;  Marqnis, 

and  Eq.  129.  &o.  v.  Sandys,  6  Ves.  110.    See  Lord 

>  Shipley  v.  Bitter,  7  Md.  408.  Tamworth  v.  Lord  Ferris,  6  Ves.  419 ; 

>  Davis  V.  Reed,  14  Md.  152.  Day  r.  Merry,  16  Ves.  375  ;  Williama 

*  ReddaU  o.  Bryan,  14  Md.  444.       r.  McNamara,  8  lb.  70 ;  Newdegate 

*  Bensley  v,   Monntain,   &o.,   13    v.  Newdegate,  1  Sim.  131. 

Cal.  306.  "f  WiUiams  v.  MoNauara,  8  Ves. 

70. 
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defendant  in  possession,  and  claiming  by  title  adverse  to  that  of 
the  plaintiff}  And  Lord  Eldon  remarked:  "It  was  always 
surprising  to  me,  that  the  jurisdiction  by  injunction  was 
taken  so  freely  in  waste  and  not  in  trespass;  for  there  is  a 
writ  at  common  law  after  action  to  restrain  waste.  But  a 
trespass  after  one  action  may  be  repeated."^a)  And  he  de- 
cided in  the  same  case,  that  no  injunction  lies  against  waste 
in  case  of  a  disputed  title  between  heir  and  devisee.'  And  it 
is  held  that  a  bill  for  injunction  to  stay  destructive  waste  can- 
not be  sustained  against  one  in  exclusive  possession,  claiming 
colorably  the  absolute  estate,  where  no  action  at  law  has  been 
brought  and  none  contemplated.^  And  that  a  party  is  not 
to  be  restrained  from  cutting  timber  on  land  in  his  possession, 
when  the  weight  of  the  evidence  is  rather  in  favor  of  his 
right  and  title.'  Thus  A.,  claiming  title  to  a  cedar  swamp, 
complained  that  B.  had  cut  a  part  of  the  cedar,  and  moved 
it  to  lands  of  a  third  person,  where  it  had  been  sold  at  auc- 
tion ;  and  he  prayed  an  injunction  against  B.  and  the  bidders, 
restraining  them  from  carrying  it  away,  and  B.  from  farther 
cutting.    The  injunction  was  allowed.    After  answer  of  B., 

>  Per  Kent,  Chano.,  Lansing  v,        '  Per  Lord  Eldon,  Smith  v.  CoU- 
VoTih,  &o.,  7  John,  Ch.  164;  Pills-    jer,  8  Yes.  90. 
worth  V.  Hopton,  6  Yes.  51 ;  Storm        *  Smith  v,  Colljer,  8  Yes.  89. 
V.  Mann,  4  John.  Ch.  21.  *  Bogej  v.  Shnte,  4  Jones  £q.  174. 

>  Smith  V.  Wilson,  10  Cal.  528. 

(a)  In  an  earlier  case,  Hanson  v.  Gardiner  (7  Yes.  306),  Lord  Eldon 
remarks  npon  the  caution  with  which  eqnity  had  interfered  by  injunction 
in  cases  of  trespass  or  eren  of  waste,  citing  the  authority  of  Hardwicke, 
Thnrlow,  BuUer,  and  Eenyon.  And  Lord  Hardwicke  remarks :  "There 
is  no  such  thing  as  an  injunction  until  hearing  being  of  course.  There 
cannot  be  a  stronger  instance — than  the  case  of  waste.  After  answer 
come  in  and  affidavits  read — the  court  will,  according  to  their  discretion, 
continue  the  injunction  until  hearing  or  not,  and  yet  the  plaintiff  may  go 
on  with  the  cause,  and  finally  have  a  decree  to  stay  waste."  Potter  v. 
Chapman,  1  Ambl.  98. 

Plaintiff,  being  a  termor  at  ground-rent,  brought  a  bill  against  his 
lessee  to  stay  waste,  and  moved  at  the  Bolls  for  an  injunction,  hut  was 
denied;  and  it  was  now  moved  again  before  Lord  ChaiiceUor,  and 
granted.    Farrant  v,  Lee,  1  Ambl.  105. 
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claiming  title  to  the  swamp,  and  proof  that  B.  was  able  to 
respond,  the  court  dissolved  the  injunction.^  But  it  has  been 
held  in  a  late  case,  that  chancery  will  interpose  to  prevent  the 
destruction  of  the  inheritance,  even  where  both  title  and  pos- 
session are  in  dispute.'  And  the  following  remarks  of  the 
court  in  New  York  show  a  much  more  liberal  adoption  of 
the  remedy  than  was  sanctioned  by  the  earlier  cases.  "The 
defendant  insists  that  as  he  is  in  possession,  claiming  ad- 
versely to  the  plaintiff,  and  as  the  title  is  in  dispute,  an 
injunction  bill  to  stay  waste  cannot  be  sustained.  Storms 
(Storm)  V.  Mann*  is  cited  in  support  of  this  proposition. 
In  that  case,  the  defendant  had  been  in  possession  of  the 
premises  a  long  time,  and  was  in  possession  at  the  time  of 
the  filing  of  the  bill;  the  plaintiff  had  commenced  an  eject- 
ment at  law,  and  the  defendant  had  joined  issue  with  him  on 
the  question  of  title,  and  the  action  was  pending  undetermined. 
But  in  the  bill  in  that  case  there  was  no  allegation  of  the 
insolvency  of  the  defendant,  or  that  the  waste  which  he 
was  committing  would  be  an  irreparable  injury  to  the  pre- 
mises."* 

§  5  a.  Lord  Eldon  said:  "I  never  would  grant  an  injunc- 
tion upon  an  affidavit,  stating,  that  the  deponent  verily 
believes  the  defendant  is  about  to  cut  timber."'  So  an 
injunction  was  refused  where  the  bill  stated  that  the  defend- 
ants had  commenced  cutting,  and  that  the  complainants 
"believed"  that  the  defendants  had  threatened  and  then 
intended  to  cut  down  and  carry  away  "large  quantities  of 
the  wood,"  &c.* 

%5  b.  On  account  of  the  great  expense  incident  to  mining^ 
an  injunction  will  not  be  readily  granted  in  such  case;  nor 
in  case  of  lachesJ    And  in  the  case  of  Haigh  v.  Jagger,' 

1  BrowD  V,  FolweU,  3  Halst.  Oh.  "  Etches  v.  Lanoe,  7  Vea.  416. 

593.  "  Cornelius  v.  Post,  1  Stookt.  196. 

*  Cornelias  r.  Post,  1  Stookt.  196.  ^  Grej    v.     Northumberland,   17 

*  4  John.  Ch.  21.  Ves.  281 ;  Birmingham,  &c.  o.  Lloyd, 

*  Per  Paige,  J.,  Spear  v.  Cutter,  18  lb.  515. 

5  Barb.  487.  ^  2  Coll.  238. 
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the  Vice-Chancellor  remarked :  "  The  defendants,  who  claim 
a  right  to  do  what  they  are  doing,  are,  it  is  true,  by  working 
the  coal,  taking  the  very  substance  of  the  property,  which 
may  in  a  sense  be  perhaps  called  in  this  case,  and  might  in 
others  most  certainly  be,  waste  or  destruction ;  but,  on  the 
other  hand,  it  is  the  only  mode  in  which  the  property  in 
question  caa  be  usefully  enjoyed  or  made  available,  and  may, 
therefore,  in  a  sense  perhaps  be  deemed  not  more  than 
taking  the  ordinary  use  of  the  thing  in  dispute ;  nor  is  an 
unskilful  or  unworkmanlike  working  established  against  the 
defendants,  nor  are  they  said  to  be  insolvent.^' 

§  6.  A  bill  alleging  that  a  trespasser  is  about  to  commit 
irreparable  injury  by  boxing  and  working  turpentine  trees, 
and  by  cutting  timber  and  making  staves  on  land,  fit  only 
to  be  cultivated  for  these  products,  without  an  averment  of 
the  defendant's  insolvency,  will  be  dismissed  on  motion.^ 

§  7.  An  injunction  will  not  lie  to  prevent  the  commission 
or  repetition  of  a  trespass,  in  entering  and  cutting  down 
timber  on  land  of  which  the  plaintiff  is  in  possession  as 
owner,  he  having  an  adequate  remedy  at  law  for  the  tres- 
pass, and  nothing  appearing  in  the  case  so  special  or  peculiar 
as  to  call  for  that  particular  relief.  But  where  the  com- 
plainant is  a  married  woman,  and  the  lands  are  her  separate 
estate,  by  deed  appointing  her  husband  trustee,  who,  con- 
trary to  her  wishes  and  to  his  duty,  enters  into  an  agreement 
for  the  submission  to  arbitration  of  an  unfounded  claim  by 
one  of  the  respondents  to  cut  timber  on  the  land ;  and  an 
award  is  made  in  favor  of  the  claimant:  upon  a  bill  alleging 
that  the  respondents,  armed  with  the  award,  are  cutting  the 
timber,  and  assert  the  right  to  do  so,  "and  will  continue  to 
do  so,  unless  restrained"  by  the  order  of  the  court,  an  in- 
junction will  be  granted.* 

1  Qaaae  v,  Perkins,  3  Jones  Eq.        <  Thomas  v.  James,  32  Ala.  723. 
177. 

19 
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§  8.  An  injunction  to  stay  waste,  pending  an  ejectment 
Bait,  will  not  be  continued,  where  the  defendant  is  in  po^es- 
sion  claiming  adversely,  especially  if  there  has  been  needless 
delay  in  the  prosecution  of  the  ejectment.^ 

§  9.  "  In  cases  of  waste,  the  account  goes  merely  upon 
the  injunction.''^  "The  right  to  an  account  for  waste  already 
committed  is  incidental  to  the  right  to  file  a  bill  to  prevent 
further  waste,  though  no  bill  will  lie  merely  for  an  account 
for  waste  done,  because  the  plaintiff  has  an  ample  remedy  at 
law."'  So  equity  may  forbid  by  injunction  the  removal  of 
what  has  been  obtained  by  past  waste.^  So,  although  equity 
will  not  sustain  a  bill  filed  solely  to  prevent  removal  of 
timber  wrongfully  cut,  or  for  an  account  of  past  waste,  there 
being  a  complete  remedy  at  law ;  yet  when  the  bill  is  also 
filed  to  prevent  future  waste,  to  avoid  multiplicity  of  suits, 
the  court  will  allow  an  account  of  and  satisfaction  for  what 
has  been  done,  and,  to  prevent  irreparable  mischief,  will 
enjoin  removal  of  the  timber.^ 

§  10.  A  party  praying  for  an  injunction  against  a  lessee 
for  waste,  alleging  himself  to  be  a  purchaser  from  the  lessor 
by  deed,  must  exhibit  his  deed,  and  prove  its  execution,  in 
order  to  obtain  an  injunction.* 

§  11.  A  bill  for  a  special  injunction,  to  restrain  a  party  in 
possession,  and  claiming  adversely,  from  cutting  timber, 
must  not  only  set  forth  that  the  threatened  injury  would  be 
irreparable,  but  must  also  state  how  it  would  be  so,  that  the 
court  may  see  clearly  that  such  would  be  the  result.'(a) 

>  Higgins  V.Woodward,  Hopk.  342.  ^  Spear  v.  Cutter,  5  Barb.  486. 

'  Per    Lord    Eldon,    Orierson  v.  "  London    v.    Warfield,  6  J.  J* 

Ejre,  9  Ves.  346.  Marsh.  196. 

'  Per  Bell,  C.  J.,  Dennett  v.  Den-  '  Thompson  v.  Williams,  1  Jones 

nett,  43  N.  H.  503.  Eq.  176;  Bogey  v.   Shnte,  1  Jones 

«  United  SUtes  v.  Parrott,  1  McAlI.  £q.  180. 
C.  C.  271. 

(a)  A  bill  being  filed  for  an  injunction  to  restrain  waste,  pending  an 
action  of  ejectment  brought  to  try  the  title,  the  ejectment  being  success- 
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fnl,  the  injanction  submitted  t^,  and  the  defendant  having  quietly  per- 
mitted the  plaintiff,  after  a  verdict  at  law,  to  sell  the  estate,  and  not 
alleging  that  he  intended  to  take  any  steps  to  disturb  the  verdict  at  law, 
and  the  defendant  being  a  pauper,  and  having  recently  changed  his  soli- 
citor ;  it  was  held,  that  the  special  circumstances  took  the  case  out  of 
the  general  rule,  on  a  motion  to  dismiss  for  want  of  prosecution.  Pin- 
fold V.  Pinfold,  15  Eng.  Law  and  Eq.  10. 
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CHAPTER  XIL 

USURY. 

§  1.  Usury  is  sometimes  set  up  as  a  ground  of  injunction.^ 
Thus  a  creditor  is  not  allowed  to  make  it  a  condition  of  a 
loan,  that  he  shall  receive  a  compensation  for  his  services  in 
procuring  the  money ;  and  if  such  compensation  is  included 
in  the  security  given  for  the  loan,  the  court  will,  on  the 
debtor's  paying  into  court  the  sum  reported  to  be  due  by  a 
master,  after  deducting  the  sum  charged  for  such  services, 
grant  an  injunction  to  stay  proceedings  upon  a  mortgage 
by  which  the  loan  is  secured.*  The  court  remarks:  "This 
court  is  always  jealous  of  collateral  demands  and  advantages 
claimed  by  a  creditor  as  a  condition  of  the  loan  of  money. 
The  actual  expenses  of  the  writings  ought  to  be  paid;  but 
to  allow  the  creditor  to  make  it  a  condition  of  the  loan,  that 
he  shall  receive  a  compensation  for  his  services^  in  procuring 
the  money,  and  to  include  that  compensation  in  the  security, 
is  against  sound  principle,  and  tends  most  manifestly  to 
oppression  and  usury,  if  it  is  not  usury  in  itself."' 

§  2.  In  cases  of  concurrent  jurisdiction,  a  preliminary 
injunction  to  restrain  a  suit  at  law  upon  a  usurious  contract 
will  not  be  granted,  unless  the  plaintiff  shows  that  he  would 
be  deprived  of  some  legal  or  equitable  right,  if  the  adverse 
party  should  be  permitted  to  proceed.^  Thus  the  court 
will  not  stay  a  suit  at  law  upon  a  note  not  negotiable,  on 
the  ground  of  usury,  of  which  the  lender  is  the  only  witness; 
he  having,  under  the  statute,  a  complete  defence,  by  exam- 

'  See  Spann  v,  Steras,  18  Tex.  556.        '  Per  Kent,  Ch&nc.  Hine  o.  Handy, 
'  Hine  v.  Handy,  1  John,  Ch.  6.       1  John.  Ch.  6. 

•  Mitchell  V.  Oakley,  7  Paige,  68. 
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ining  the  plaintiflF  in  the  suit.*  Nor  will  an  injunction  be 
granted  on  the  ground  of  usury,  which  the  party  neglected 
to  set  up  after  notice.' 

■  Perrin  v.  Striker,  7  Paige,  598.  '  Cbinn  v.  MitcheU,  2  Met.  Ky.  92. 
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CHAPTER  XIII. 


POSSESSION  AND  REMOVAL. 


§  1.  Equity  sometimes  interposes  by  injunction  to  give 
possession  of  property.  It  is  said,  "  Courts  of  equity  interfere 
and  effectuate  their  own  decrees  in  many  cases  by  injunc- 
tions, in  the  nature  of  a  judicial  writ  or  execution  for  posses- 
sion of  the  property  in  controversy;  as,  for  example,  by 
injunctions  to  yield  up,  deliver,  quiet,  or  continue  the  pos- 
session, followed  up  by  a  writ  of  assistance.  Injunctions  of 
this  sort  are  older  than  the  time  of  Lord  Bacon,  since,  in  his 
ordinances,  they  are  treated  as  a  well-known  process.  Indeed, 
they  have  been  distinctly  traced  back  to  the  reign  of  Elizabeth 
and  Edward  the  Sixth,  and  even  of  Henry  the  Eighth."^(a) 
Thus  where  a  court  of  equity  decrees  a  conveyance,  and  the 
defendant  refuses  to  obey  the  decree,  a  writ  of  injunction,  to 
compel  delivery  of  the  possession,  may  be  issued,  and,  if  that 
be  not  obeyed,  an  habere  facias  possessionem} 

§  1  a.  In  a  case  often  cited,  the  plaintiff  claimed,  as 
treasure-trove  upon  his  manor,  an  ancient  silver  altar-piece, 

>  2  Story  Eq.  268,  §  959.  '  Garretson  v.  Coale,  1  Ear.  &  J. 

370. 

(a)  Where  a  complainant  obtains  an  injunction  to  restrain  the  sale  of 
property,  which  remains  in  his  possession,  he  giving  bond  and  secarity 
to  have  it  forthcoming  to  answer  the  decree  of  the  court,  and  the  bill  is 
dismissed  upon  appeal,  the  defendant  cannot  obtain  possession  of  the 
property  upon  application  by  petition  to  the  chancery  court,  by  virtue 
of  a  writ  of  restitution.  He  must  resort  to  his  remedy  upon  the  injunc- 
tion bond,  or  to  an  original  suit  to  obtain  possession.  In  practice,  the 
writ  of  restitution  appears  to  be  unknown  in  the  chancery  court.  Starke 
V.  Lewis,  23  Miss.  151. 
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having  a  Greek  inscription  and  dedicated  to  Hercules,  which 
came  into  the  defendant's  hands  with  notice  of  his  title.  The 
plaintiff  brings  a  bill  to  enforce  his  title  to  the  article,  and 
also  to  prevent  the  defendant  from  defacing  the  altar-piece. 
Held,  from  the  peculiar  nature  of  the  thing,  as  an  article  of 
curiosity,  in  consequence  of  which  an  action  at  law  might 
afford  inadequate  compensation,  an  injunction  should  be 
granted.^  So,  in  Pennsylvania,  a  bill  for  an  injunction  was 
maintained  in  behalf  of  a  surveyor,  who  had  left  in  the  hands 
of  the  defendant,  a  former  pupil,  certain  plans  and  surveys 
of  lands  and  streets,  and  also  furniture  and  instruments  used 
in  the  business  of  surveying.  Mr.  Justice  Bell,  in  his  ela« 
borate  opinion,  refers  to  the  several  English  cases  where 
this  remedy  was  applied  to  restore  possession  of  title-deeds, 
valuable  paintings,  an  antique  silver  altar-piece,  an  ancient 
horn,  the  symbol  of  tenure,  heirlooms,  and  a  finely-carved 
cherry  stone.  "Such  articles  as  these  are  commonly  esteemed 
not  altogether,  or  perhaps  at  all,  for  their  intrinsic  value, 
but  as  being  objects  of  attachment  or  curiosity,  and,  there- 
fore, not  to  be  measured  in  damages  by  a  jury  who  cannot 
enter  into  the  feelings  of  the  owner;  so,  too,  the  impossi- 
bility, or  even  great  diflSculty  of  supplying  their  loss,  may 
put  damages  out  of  the  question  as  a  medium  of  redress. 
But  these  are  not  the  exclusive  reasons  why  chancery  inter- 
feres." But  also  "  where,  from  the  nature  of  the  subject,  or 
the  immediate  object  of  the  parties,  no  convenient  measure 
of  damages  can  be  ascertained,  or  where  nothing  could 
answer  the  justice  of  the  case  but  the  performance  of  a  con- 
tract in  specie."  The  court  proceed  to  justify  the  jurisdic- 
tion upon  these  grounds,  in  reference  to  the  plans,  surveys, 
4c.,  and  in  regard  to  the  other  articles  remark:  "  If  the  juris- 
diction once  attaches  from  the  nature  of  one  of  the  subjects 
of  contest,  it  may  embrace  all  of  them,  for  equity  abhors 
multiplicity  of  suits.  Where  a  person  is  found  wrongfully 
in  possession  of  a  farm,  over  which  the  court  had  undoubted 
power,  and  also  in  possession  of  the  stock  upon  it,  at  the 

1  Dake,  &c.  v.  Cookson,  3  P.  Wms.  390. 
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same  time  and  under  the  effect  of  the  same  wrong,  the  court 
will  undoubtedly  make  him  account  for  and  deliver  back 
the  whole.  The  surveying  instruments  and  office  furniture 
stand  in  the  same  category  with  the  maps,  &;c.,  were  delivered 
at  the  same  time,  and  are  withheld  by  an  exertion  of  the 
same  wrong."  The  jurisdiction  was  also  maintained  upon  the 
ground  of  the  inadequacy  of  a  writ  of  replevin,  and  of  trust.' 
So  although  equity  will  not  seek  to  enforce  a  doubtful  right 
by  injunction,  yet  it  will  thus  interpose  in  favor  of  one  who 
has  had  long,  undisturbed,  and  exclusive  possession  of  land 
under  a  deed  really  invalid,  but  which  was  recorded,  and 
which  the  grantee  and  others  holding  under  him  supposed 
to  convey  a  title,  the  party  disputing  such  title  being  a  tres- 
passer without  color  of  right.'  So  a  bill  alleges  that  certain 
buildings  were  used  for  medical  instruction,  and  as  an  infir- 
mary for  the  sick,  by  the  professors  composing  the  medical 
faculty  of  a  corporation,  and  prays  that  the  defendant  shall 
be  restrained  from  so  acting  as  to  interfere  with  their  pos- 
session and  use  for  that  purpose ;  and  that  he  be  commanded 
to  forbear  from  the  repetition  of  the  acts  which  impeded  the 
enjoyment  of  the  rights,  and  the  discharge  of  the  duties, 
on  the  part  of  the  professors.  Held,  an  injunction  of  this 
description  could  not  be  regarded  as  going  beyond  the  legi- 
timate office  of  the  process,  or  as  possessing  the  character  of 
a  j  udicial  writ.' 

§  2.  But,  on  the  other  hand,  it  is  held  that  the  only  ground 
on  which  injunctions  are  granted,  against  third  persons  in 
possession  of  personal  property,  and  ostensibly  its  rightful 
owners,  upon  an  ex  'parte,  application,  is  for  the  protection  of 
the  fund  or  property,  when  shown  to  be  in  danger  without 
this  interposition.'*  Some  of  the  leading  cases  on  the  general 
subject  of  possession  are  as  follows. 

*  McGowin  v.  RemiDgton,  12  Penn.  'Washington,  &c.  v.  Green,  1 
56,  61,  62,  63.  Md.  Ch.  Deo.  97. 

s  Falls,  &o.  V.  Tibbetts,  31  Conn.  *  Thayer  v.  Smith,  Harring.  Ch. 
165.  430.  See  Martin  t;.Broadas,l^«em. 

Ch.  35. 
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§  3.  In  an  early  English  case,  the  Lady  Poines's  trastee 
having  contracted  to  sell  her  estate  to  one  person,  she  her- 
self having  actually  sold  it  to  another,  this  trustee  disturbed 
the  purchaser  in  his  possession ;  and  it  was  now  moved  for 
an  injunction  to  quiet  the  possession  of  the  purchaser.  But 
it  was  answered  that  such  a  motion  never  was  made  to  have 
an  injunction  to  quiet  the  possession  for  a  defendant,  who 
had  no  bill  in  court,  and  that  before  the  cause  was  heard. 
An  injunction  for  quieting  the  possession  is  only  grantable 
when  the  plaintiff  has  been  in  possession  for  the  space  of 
three  years  before  the  bill  exhibited,  upon  a  title  yet  unde- 
termined, or  in  case  the  cause  hath  been  heard,  and  judgment 
passed  upon  the  merits  of  the  cause  by  the  court,  and  there- 
fore the  Lord  Keeper  denied  the  motion.*  So  equity  will 
not  enjoin  the  sailing  of  a  vessel,  containing  goods  sold  to 
an  insolvent  person,  where  the  right  of  stoppage  in.  transitu 
still  continues.  The  Lord  Chancellor  remarked :  "  If  a  ship 
contains  a  cargo  belonging  to  twenty-four  persons,  and  A.  B. 
has  a  right  to  part  of  it,  am  I  to  stop  the  ship  from  sailing 
with  the  goods  of  the  other  twenty-three?  There  is  no  in- 
stance, that  I  recollect,  of  stopping  in  transitu,  by  a  bill  in 
equity."^  So  one  in  actual  possession  of  an  exclusive  privi- 
lege, claiming  title,  will  not  be  restrained  by  injunction  from 
its  exercise,  until  the  establishment  of  a  better,  adverse  right 
at  law,  especially  at  the  suit  of  a  party  who  merely  denies 
right,  without  setting  up  any  in  himself.'  In  a  leading  case 
in  New  York,  the  court  remarked  substantially  as  follows : 
"The  defendants  claim  and  exercise  the  right  of  exclusively 
navigating  the  Hudson  Biver,  with  vessels  propelled  by  fire 
and  steam,  under  certain  acts  of  the  legislature.  The  de- 
fendants, and  those  from  whom  they  claim  to  have  derived 
title,  have  been,  ever  since  the  year  1807,  in  the  actual  pos- 
session and  enjoyment  of  such  exclusive  privilege.  The 
plaintiffs  assert  no  right  peculiar  to  themselves,  but  only  a 

'  The  Lady  Poines'a  Case,  I  Vera.        '  Lansing  v.  North,  &c.  7  John. 
156.  Ch.  162. 

*  Goodhart  v.  Lowe,  2  Jac.  &  W. 
349-50-61. 
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right  common  to  every  citizen,  nor  do  they  allege  any  actaal 
infringement  in  their  particular  case,  of  that  common  right. 
An  injunction  would  be  unprecedented.  The  common  right 
must  be  first  legally  established,  and  the  defendants  must  be 
first  duly  ousted  of  their  pretension  and  possession,  by  due 
course  of  law.  The  plaintiff  insist  that  the  exclusive  right  has 
expired.  It  is  sufficient  that  the  defendants  claim  such  an  ex- 
clusive privilege,  and  that  they  are  in  the  actual  possession  and 
enjoyment  of  it,  by  color  of  law."^  And  in  another  case  in  the 
same  State  it  is  held,  that,  where  possession  is  the  principal  ob* 
ject  of  the  suit,  and  would  give  a  very  important  advantage  to 
either  party,  it  cannot  be  transferred  by  an  ex  parte  prelimi- 
nary injunction.  The  facts  were  as  follows:  A  bill  was  filed 
by  the  complainants,  as  members  of  an  association  for  rais- 
ing out  of  the  water  the  British  frigate  "  the  Hussar,"  which 
during  the  revolutionary  war  had  sunk  in  the  East  Biver, 
near  Morisania,  in  sixty  or  seventy  feet  of  water,  and  was 
stated  in  the  bill  to  be  abandoned  and  derelict  The  defend- 
ants by  their  answer  claimed,  that,  before  the  association  of 
the  plaintifib  was  formed,  a  similar  enterprise  had  been  un- 
dertaken by  them,  of  which  the  plaintiffs  had  notice.  In 
giving  their  opinion  upon  the  case,  the  court  remarked : 
*^  The  right  claimed  by  each  of  the  contending  parties,  is  the 
right  of  occupancy.  Both  parties  have  prepared  means  and 
have  taken  measures  to  raise  the  sunken  frigate;  neither 
party  has  yet  effected  that  object,  and  neither  party  has  yet 
obtained  any  actual  or  exclusive  possession.  The  whole  case 
stated  in  this  bill,  is  that  which  would  be  presented  to  a  court 
of  law,  in  an  action  of  trespass.  The  peculiar  situation  of 
this  sunken  vessel  affords  no  ground  of  equitable  jurisdiction. 
It  is  not  alleged  that  the  defendants  are  insolvent ;  that  any 
contract  exists  between  the  parties;  that  there  is  in  the  case 
any  fraud,  trust,  or  other  ground  of  equitable  jurisdiction ;  or 
that  there  is  any  impediment  to  the  ordinary  remedies  of  the 
law. — The  right  is  disputed,  the  possession  of  either  party  is 

»  7  John.  Ch.  164-6. 
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very  incomplete.  To  award  possession  to  either  party  would 
be  to  determine  the  main  question  of  rightful  possession,  in 
a  summary  manner.  The  writ  of  injunction  would  be 
greatly  misapplied,  should  it  be  used  to  transfer  the  posses- 
sion from  one  party  to  the  other,  in  this  case,  in  which  pos- 
session must  give  a  most  important  advantage."  The  injunc- 
tion was  accordingly  dissolved."  So  the  hirer  of  a  house 
and  land,  furniture  and  effects,  being  in  possession,  cannot 
enjoin  the  levy  of  an  execution  thereupon  under  a  judgment 
against  the  owner.  The  court  remarked :  "  The  party  has  a 
possessory  right.  If  his  possession  is  intruded  upon,  he  has 
a  remedy  at  law.  The  right  to  take  in  execution  is  a  ques- 
tion of  law.  Injunctions  would  be  applied  for  every  day, 
where  executions  were  improperly  issued,  if  the  court  were 
to  assume  a  jurisdiction."* 

§  4.  The  possession  of  vendees,  under  a  bond  for  a  deed, 
is  a  sufficient  possession  of  the  vendor  to  enable  him  to 
maintain  a  bill  quia  timet? 

§  5.  A  statute,  which  provides  that  "any  person  having 
the  possession  and  legal  title  to  land  may  institute  a  suit 
against  any  other  person  setting  up  a  claim  thereto,"  &;c., 
does  not  give  courts  of  equity  power  to  disregard  the  settled 
rules  of  law  governing  their  proceedings ;  but  was  intended 
to  authorize  a  person  in  possession  of  land  to  institute  a  suit 
in  equity,  in  a  proper  case,  against  one  claiming  title  to  the 
land,  though  no  attempt  had  been  made  to  disturb  the  com- 
plainant in  his  possession.^ 

§  6.  Equity  sometimes  interposes  by  injunction  to  prevent 
the  unlawful  removal  of  property. 

§  7.  To  justify  an  injunction  against  the  removal  of  pro- 
perty by  a  tenant  for  life,  or  an  order  compelling  him  to 

>  Deklyn  v.  Daveis,  1  Hopk.  136  ;        '  Thomas  v.  White,  2  Ohio  (N.  S.) 
Per  Sanford,  Chanc,  lb.  141, 142, 143.     540. 
*  Gantin  v.  Asplin,  1  Madd.  90-1.        «  Clark  v.  Drake,  3  Chand.  253. 
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give  security  for  its  forthcjoming,  it  must  be  sbown  that  there 
is  danger  of  such  removal  beyond  the  jurisdiction  of  the 
court.* 

§  8.  Equity  will  interfere,  at  the  instance  of  a  remainder- 
man in  slaves,  to  prevent  the  owner  of  the  life-estate  from 
removing  them  out  of  the  State;  but  not  after  such  removal 
has  taken  place — especially  before  a  right  of  partition  has 
accrued.' 

§  9.  Where  slaves  are  taken  from  the  owner  for  life,  under 
an  order  of  sequestration,  to  prevent  a  removal,  and  are  hired 
out,  equity  will  order  the  hires  to  be  paid  to  such  owner.' 

§  10.  Where  an  amended  bill  alleged,  that,  since  the  ori- 
ginal bill  was  filed,  the  defendant  had  sold  three  slaves 
claimed  as  partnership  property,  and  that  the  complainant 
had  good  cause  to  believe  that  he  was  about  to  sell  or  remove 
beyond  the  jurisdiction  of  the  court  the  remaining  negroes 
belonging  to  the  co-partnership ;  and  the  answer  admitted 
the  sale,  and  did  not  deny  the  intention  to  remove  the  resi- 
due :  held,  an  injunction  was  proper,  and  an  order  made  by 
the  commissioner  to  restrain  the  defendant  from  selling  or 
removing,  and  to  compel  him  to  give  a  bond  for  the  forth- 
coming of  the  property  to  abide  the  final  order  of  the  court* 
So,  in  a  bill  for  an  injunction  to  prevent  slaves  from  being 
taken  out  of  the  State,  an  allegation  that  the  defendant  is 
about  to  sell  his  perishable  property,  and  that  it  is  rumored 
he  is  about  to  remove,  and  that  the  plaintiff  believes,  if  he 
does  so,  he  will  carry  off  the  slaves,  which  he  holds  for  life 
only;  is  sufficient  ground  for  an  injunction,  and,  not  being 
met  by  the  answer,  though  it  denies  the  intention  of  remo- 
ving, the  injunction  will  be  continued.' 

■  Clagon  V.  Vesej,  7  Ired.  Eq.  *  Ellis  v.  Commander,  1  Strobh. 

175 ;  Cross  o.  Cramp,  lb.  193.  Eq.  188. 

'  Bowling  V,  Bowling,  6  B.  Hon.  *  Swindall  v,  Bradley,  3  Jones  Eq. 

31.  363. 

'  Rowland  o.  Partin,  1  Jones  Eq. 
267« 
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§  11.  Where  a  debtor,  pending  a  suit  against  him,  removed 
with  his  property  (slaves)  from  the  State ;  and  after  recovery 
of  judgment,  and  after  the  plaintiff's  execution  had  lost  its 
active  energy,  the  slaves  were  brought  back,  it  was  held  that 
he  could  sustain  a  bill  to  prevent  their  removal  until  he 
could  revive  his  execution.^ 

§  12.  When  a  party  is  surety  on  a  bond  given  by  a  deputy- 
sheriff  to  his  principal,  and  has  taken  a  mortgage  on  personal 
property  for  his  indemnity,  and  the  sheriff  and  the  deputy 
have  collected  money  for  which  the  sheriff  is  sued,  and  the 
deputy  has  departed  the  jurisdiction,  and  a  third  person  has 
got  possession  of  the  mortgage  property  on  a  pretended  claim 
of  right,  and  is  charged  with  intending  to  remove  it  beyond 
the  jurisdiction  of  the  courts;  equity  will  restrain  him  by 
injunction,  and  require  bond  and  security  for  its  forthcoming, 
to  respond  to  the  mortgage.' 

§  13.  .The  effect  of  a  temporary  injunction,  granted  under 
the  New  York  Code,  §  219,  is  not  to  restrain  any  removal  or 
disposition  of  the  property  of  the  debtor,  but  only  a  removal 
or  disposition  with  intent  to  defraud  creditors.' 

§  14.  Under  the  head  of  removal  may  be  noticed  the  un- 
lawful transfer  of  stocky  which  is  often  mentioned  as  a  proper 
subject  of  injunction.  Thus  an  injunction  was  granted  until 
answer,  against  the  transfer  of  stock,  standing  in  the  name  of 
the  defendant,  a  steward  of  the  plaintiff,  upon  affidavits,  tend- 
ing strongly  to  show  that  the  stock  was  the  produce  of  the 
plaintiff's  property,  consisting  of  rents  and  profits  received 
for  many  years  without  account.  But  the  injunction  was 
refused  in  reference  to  money  standing  in  the  name  of  the 
defendant  at  his  banker's,  the  last  payment  having  been 
made  two  years  before,  and  the  law  not  justifying  a  pre- 
sumption that  the  money  remained  the  same.    Lord  Eldon 

*  Abrfthams  v.  Cole,  5  Rich.  £q.        *  Brewster  v,  Hodges,  1  Duer,  609. 
335. 
>  OatUw  V.  Reddiok,ll  Geo.  669. 
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spoke  of  the  case  as  one  of  "astonishing  improvidence  in 
the  plaintiff,  not  demanding  any  account,  bat  taking  such 
sums  as  the  defendant  pleases  to  feed  his  occasions  with." 
His  Lordship  further  remarks:  "The  question  then  is,  whe- 
ther, if  this  stock  and  money  are  by  his  wrongful  act  con- 
founded with  his  own,  there  is  not  a  fair  ground  to  say,  that 
he  having  mixed  them  shall  not  be  permitted  to  dispose  of 
them  until  he  shall  have  satisfactorily  distinguished  by  an 
answer  put  in  here  that,  which  in  conscience  he  never  ought 
to  have  mixed.  I  do  less  mischief  by  fixing  the  injunction 
upon  the  whole  till  he  informs  me  what  is  his  master^s,  than 
by  not  fixing  the  injunction  upon  any  part,  giving  him  an 
opportunity  of  doing  the  enormous  injustice,  of  which  from 
these  affidavits  he  appears  capable.'" 

1  Lord  Chedworth  v.  Edwards,  8  Yes.  46,  48,  60. 
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CHAPTER  XIV. 


TITLE  AND  EVICTION. 


§  1.  An  injuDctioii  will  not  lie,  to  restrain  a  party  in 
possession  who  claims  title,  and  who  expressly  denies  all 
title  on  the  part  of  the  complainant,  either  legal  or  equi- 
table. Where  title  is  in  dispute,  a  temporary  injunction 
IS  sometimes  granted  to  preserve  it  until  answer  filed;  but 
this  is  never  done  (in  Maryland)  unless  the  damage  com« 
plained  of  is  intolerable,  and  the  mischief  irreparable,  or- 
where  the  trespass  goes  to  the  destruction  of  the  thing.  Even 
where  irreparable  damage  is  apprehended,  an  averment  to 
that  effect  is  not  sufficient;  the  facts  must  be  stated,  to  show 
that  the  apprehension  is  well  founded.  The  proper  course, 
when  an  injunction  is  applied  for,  and  the  legal  title  is  doubt- 
ful, is  to  send  the  complainant  to  a  court  of  law,  to  have  his 
title  first  established.^  Lord  Eldon  remarked:  "I  remember 
when,  if  a  plaintiff  stated,  that  the  defendant  claimed  by  an 
adverse  title,  he  stated  himself  out  of  court."*  And,  in  a 
case  relating  to  a  mill,  the  Lord  Chancellor  said:  ''In  this 
case  it  has  been  put  upon  this  ground,  that  it  is  within  the 
equity  of  this  court  to  take  ex  ah  origine  a  question  whether 
or  not  a  right  is  violated.  It  struck  me  immediately,  from 
a  general  recollection  of  the  cases,  that  the  court  has  exer- 
cised no  such  jurisdiction.  There  are  two  ways  in  which 
applications  to  this  court  have  been  made  in  this  kind  of 
case :  first,  in  order  to  compel  the  party  to  try  the  right — 
secondly,  to  prevent  a  multiplicity  of  suits."*  But  although 
equity  has  no  authority,  in  general,  to  try  questions  of  title 

*  Chesapeake,  &o.   v.  Young,  3        '  Per  Lord  Eldon,  Smith  v.  Coll- 
Hd.  480.  yer,  8  Vea.  90. 

>  WeUer  v.  Smeaton,  1  Cox,  103. 
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to  lands,  it  is  otherwise  where  the  whole  dispute  is  on  the 
construction  of  a  will  or  other  written  instrument,  under 
which  both  parties  claim.*  So  equity  may  interfere  by  in- 
junction in  favor  of  one  who  owns  and  has  possession  of  the 
land,  but  upon  whose  title  a  cloud  rests  in  consequence  of 
an  adverse  claim.' 

§  2.  Equity  may  restrain  by  injunction  a  citizen  of  the 
State  from  injuring  real  estate  out  of  the  State.*  So  where 
a  non-resident  vendor  of  land  is  unable  to  make  title,  an 
averment,  in  a  bill  filed  by  the  vendee,  that  the  vendor  is 
in  very  "slender  circumstances,"  and  unable  to  respond  in 
damages  on  her  covenant  of  warranty,  is  sufficient  to  author- 
ize the  vendee  to  come  into  equity,  to  enjoin  the  collection 
of  the  purchase-money.* 

§  8.  It  is  a  general  rule,  that  a  party  seeking  an  injunc- 
tion, to  protect  him  in  the  enjoyment  of  real  property,  must 
show  a  right,  such  as  the  court,  upon  his  own  showing,  will 
feel  bound  to  protect  against  the  defendant.  In  respect  to 
applications  for  injunctions  to  stay  waste,  such  rule  is  strict. 
But  where  the  gravamen  of  the  case  is  an  alleged  fraudulent 
purchase  by  the  defendant  of  the  complainant,  if  the  latter 
states  his  right  so  as  to  authorize  him  to  complain  of  the 
fraud,  and  to  entitle  him  to  relief  against  it,  this  is  sufficient.' 

§  4.  A  vendee,  who  has  not  acquired  the  legal  title,  can- 
not sustain  a  hill  of  peace.  Thus  equity  will  not  enjoin  an 
action  of  ejectment  brought  against  a  purchaser  of  real  estate 
at  a  guardian's  sale,  the  sale  not  having  been  reported  to  or 
approved  by  the  Circuit  Court,  though  he  paid  for  the  land, 
supposing  his  title  perfect.^  Nor,  at  the  instance  of  a  party 
claiming  the  legal  title  to  land,  a  sale  of  the  land  by  an  ad- 

■  Oibbes  r.  Elliott,  5  Rich.  Eq.        *  Graham  o.  Tankenle/,  16  Ala. 

327.  634. 

<  Eldridgev.  Smith,  34  Verm.  484.        ^  Oatcalt  v,  Disboroagh,  2  Green 

>  Great  FaUs,  &o.  v.  Worster,  3  Gh.  214. 
Fo8t.  462.  *  Young  v.  Dowling,  15  HI.  481. 
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verse  claimant^  So  where  A.  conveyed  to  B.  a  piece  of 
ground,  on  condition  that  B.  should  be  restricted  to  the 
privilege  of  erecting  or  running  a  saw-mill  or  saw-mills 
thereon;  held,  equity  would  not  enjoin  B.  from  using  the 
building  on  the  land  for  other  purposes,  after  he  had  incurred 
considerable  expense  in  the  construction  thereof,  or  compel 
him  to  stop  the  machinery  already  in  motion,  where  no  suffi- 
cient excuse  was  rendered  by  A.  for  his  failure  or  neglect  to 
apply  for  an  injunction  sooner.' 

§  5.  Eviction  from  real  estate  purchased  with  warranty 
is  sometimes  a  ground  of  injunction.  (See  Chap.  XXVIII.) 
Thus,  where  A.  agrees  to  convey  to  B.  by  warranty  deed, 
but  conveys  only  his  "  right,  title,  and  interest,"  or  with  a 
warranty  to  defend  "the  aforesaid  premises,"  and  the  land  is 
subject  to  mortgage;  B.  may  enjoin  a  suit  on  the  note  given 
for  the  purchase-money,  till  the  mortgage  is  discharged  and 
a  proper  deed  given.'  So  in  a  late  case  A.  purchases  land  of 
B.,  giving  a  mortgage  back  for  the  price,  and  then  contracts 
to  sell  to  C,  who  has  no  notice  of  the  mortgage.  B.  then 
records  the  mortgage,  after  which  C.  receives  a  warranty  deed 
from  A.,  taking  possession,  paying  part  of  the  price,  and 
giving  two  negotiable  notes  for  the  balance,  which  A.  delivers 
to  D.  and  E.  severally,  as  collateral  security,  but  without  in- 
dorsement, and  afterwards  dies  insolvent.  B.  files  a  petition 
for  foreclosure  of  his  mortgage  and  a  sale  of  the  land,  making 
C.  a  party,  as  being  in  possession  and  claiming  title.  C.  files 
a  cross  petition.  All  parties  in  interest  being  before  the  court, 
held,  C.  was  entitled  to  enjoin  the  collection  of  so  much  of 
the  notes  last  falling  due  as  would  cover  the  mortgage.  The 
court  remark  as  follows:  "  It  is  further  contended  in  behalf 
of  James  Thompson,  that  Weller  ought  not  to  be  allowed  to 
avoid  the  payment  of  the  remaining  note,  but  ought  to  be 
turned  over  to  such  remedy  as  he  may  hereafter  have  on  the 

1  Overseen,  &o.  r.  Hart,  3  Leigh,  1.        *  Bowen  v.  Thrall,  28  Verm.  382. 
'  Water  Lot  Co.  v.  Backs,  5  Geo. 
315. 
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covenants  of  warranty,  and  this  for  the  reason  that  be  has 
not  yet  been  evicted.  And  Picket  v.  Picket,  6  Ohio  St.  Rep. 
626,  is  cited  in  support  of  this  position.  In  that  case  it  was 
held,  that  'a  purchaser  of  land,  who  has  received  a  deed 
containing  a  covenant  of  warranty,  cannot  plead  in  bar  to 
an  action  on  the  note  given  for  the  purchase-money,  defect 
of  title,  unless  he  has  been  evicted  by  title  paramount.' 
Without  questioning  the  authority  of  that  case,  we  may  say 
that  it  was  an  action  at  law  in  assumpsit,  in  which  principles 
governing  courts  of  law  were  rigidly  applied,  and  which  evi- 
dently ought  not  to  be  extended.  The  case  before  us  is  in 
the  nature  of  a  proceeding  in  equity,  and  the  parties  in  in- 
terest are  all  in  court,  and  their  rights  are  open  to  considera- 
tion and  adjustment.  There  it  did  not  appear  but  that  the 
warrantor  was,  or  would  be,  fully  able  to  respond  to  an  action 
on  his  covenant  when  it  should  mature;  here,  the  warrantor 
is  dead,  and  his  estate  insolvent;  in  that  case  there  was  no 
eviction,  and  non  constat  that  there  ever  would  be ;  in  this 
the  decree  we  are  about  to  render  establishes  a  constructive 
eviction  to  the  extent  of  the  mortgage  incumbrance.  There 
will  be  a  judgment  for  plaintiffs  for  the  sale  of  the  mortgaged 
premises,  unless  the  amount  remaining  due  on  the  mortgage 
is  paid  by  a  day  to  be  named,  and  an  order  perpetually  en- 
joining," as  above,^ 

>  Ejle  V.  Thompson,  11  Ohio  St.     Wile/ v.  Howard,  15  Ind.  169.  Tonge 
616-22-3,  per  Brinkerhoff,  J.    Aco.    v.  MoCk>niiiok,  6  Flori.  368. 
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CHAPTER  XV. 


PARTIES— CORPORATIONS. 


1.  General  doctrine. 

4.  Application  for  change  of  char- 
ier. 

6.  Taking  of  private  property. 

8.  Protection  of  franchise. 

9.  Mismanagement  of  fnnds,  &e. 
11.  Directors,  stockholders,  io. 


14.  Misoellaneons  grounds* 

16.  Cities  and  towns. 

22.  Charohes,  &o. 

23.  Banks. 

28.  Bridges. 

29.  Misoellaneons. 


§  1.  Having  considered  the  grounds  for  interference  of  a 
court  of  equity  by  way  of  injunction,  we  now  proceed  to  an 
inquiry  as  to  the  parties  who  may  avail  themselves  of  this 
relief. 

§  2.  No  class  of  parties  is  more  frequent,  in  the  present 
period  of  numerous  and  varied  companies  for  the  accom- 
plishment of  public  undertakings  and  improvements,  than 
that  of  corporations.  And  in  reference  to  corporations  it  is 
held,  that,  although  the  operations  of  large  companies  ought 
not  ordinarily  to  be  arrested  by  injunction  without  notice, 
yet  it  is  a  matter  resting  in  the  sound  discretion  of  the  court; 
and  if  a  Master  allows  such  an  injunction  without  notice,  the 
Chancellor  will  not  of  course  dissolve  it,  though  he  might 
have  exercised  the  discretionary  power  diflferently,'  That 
where  a  corporation  employs  its  powers  and  funds  for  pur- 
poses not  within  the  scope  of  its  charter,  a  stockholder  may 
have  a  remedy  by  injunction.  But,  independently  of  its 
thus  exceeding  its  powers,  the  will  of  a  majority,  properly 
expressed  at  a  legal  meeting,  must  control.' 

>  Perkins  v.  CoUins,  2  Green  Oh.        '  Gilford  v.  New  Jersej,  &o.,  2 
482.   See  Capner  v.  Flemington,&c.,    Stookt.  171. 
2  Green  Ch.  467. 
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§  8.  Equity  has  jurisdiction  against  a  corporation,  when 
the  money  which  should  be  divided  among  the  stockholders 
has  been  applied  contrary  to  the  charter  or  articles  of  agree- 
ment. Such  misapplication  is  held  a  breach  of  trust  and  a 
fraud  on  the  part  of  the  majority  towards  the  minority,  who 
may  have  a  remedy  by  injunction.  Intentional  wrong  or 
actual  fraud  is  not  necessary  to  sustain  such  bill.^ 

§  4.  Questions  have  arisen,  in  case  of  proposed  applica- 
tions, on  the  part  of  corporate  bodies,  to  the  legislative  power, 
for  some  change  in  their  chartered  privileges.  Thus  where 
shareholders  of  a  company  had  resolved  to  use  its  funds  and 
pledge  its  credit,  and  make  contracts,  for  the  purpose  of  ap- 
plying to  Parliament  to  vary  the  original  object  contemplated 
by  the  original  charter,  an  injunction  was  granted  to  other 
shareholders.'  So  an  injunction  was  granted  to  restrain  the 
corporation  of  Norwich  from  soliciting,  at  the  expense  of 
the  borough  fund,  a  bill  in  Parliament,  to  enable  them  to 
improve  the  navigation  of  the  river  flowing  through  that 
town  to  Yarmouth.* 

§  5.  But,  on  the  other  hand,  the  plaintiff  agreed  with  the 
defendants,  a  railway  company,  to  withdraw  his  opposition  to 
their  bill  in  Parliament,  in  consideration  of  their  completing 
their  line  in  a  certain  way.  The  defendants  afterwards  found 
themselves  unable  to  go  on,  and  gave  notice  of  their  inten- 
tion to  apply  to  Parliament  for  authority  to  abandon  their 
road.  Held,  an  injunction  would  not  lie,  to  restrain  such 
application.  Lord  Cottenham  remarked :  "  It  has  been  sug- 
gested that  this  court  could  not  interfere  with  infringing 
upon  the  privileges  of  Parliament;  so  the  courts  of  common 
law  thought  at  one  time;  and  there  is  as  much  foundation 
for  the  one  as  for  the  other  supposition.  In  both  cases  this 
court  acts  upon  the  person,  and  not  upon  the  jurisdiction. 

1  March  o.  Easteni,  &o.,  43  N.  H.  *  Attj.  Oen.  v.  Norwich,  16  Sim. 

516.  226.    8ee  Simpson  v,  DeniBon,  10 

*  The  Great,  &c.  v.  Roshont,  6  De  Hare,  51. 
Oez  &  Su.  290. 
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In  a  proper  case,  therefore,  I  have  said  here  and  elsewhere, 
that  I  should  not  hesitate  to  exercise  the  jurisdiction  of  this 
court  bj  injunction,  touching  proceedings  in  Parliament  for 
a  private  bill  or  a  bill  respecting  property ;  but  what  would 
be  a  proper  case  for  that  purpose  it  may  be  very  dilBcult  to 
conceive.  The  case  of  Parliament  differs  widely  from  that 
of  the  courts  of  common  law ;  the  province  of  the  latter  is 
to  enforce  legal  rights,  and  the  object  of  the  injunction  is  to 
prevent  an  inequitable  use  of  such  legal  right,  but  the  ordi- 
nary province  of  Parliament  in  such  bills  is  to  abrogate 
existing  rights,  and  to  create  new  rights.  To  hold,  therefore, 
that  no  application  should  be  made  to  Parliament,  because 
the  object  of  the  application  was  to  interfere  with  some  right 
or  interest  of  some  other  party,  would  be  in  effect  to  hold 
that  this  court  should  by  its  injunction  deprive  the  subject 
of  the  benefit  of  parliamentary  interference  in  such  cases. 
The  injunction,  therefore,  cannot  be  granted,  upon  the  ground 
that  the  act  applied  for  would  interfere  with  existing  rights, 
it  being  the  very  object  of  it  to  do  so.  What  difference, 
then,  can  it  make,  whether  such  pre-existing  right  exists  by 
the  tenure  of  property  or  by  virtue  of  contracts.  In  both 
cases  Parliament  has  the  same  power  of  destroying,  altering, 
or  affecting  such  pre-existing  rights,  providing,  as  it  always 
does  or  intends  to  do,  compensation  to  the  party  affected ; 
and  in  neither  has  this  court  a  right  to  interfere  by  injunction 
to  deprive  the  subject  of  the  right  of  applying  to  Parlia- 
ment for  a  special  law  to  supersede  the  rules  of  property  by 
which  he  finds  himself  bound,  whether  arising  from  contract 
or  otherwise."^ 

§  6.  An  injunction  will  issue  to  restrain  a  city  from  taking 
private  property  without  legal  right.'  (See  Railroads)  And, 
in  general,  except  where  the  public  necessity  admits  no  delay, 
equity  will  enjoin  the  taking  of  private  property,  without 

*  Heathoote  v.  The  North,  &c.,  2        <  Lamsden  v.  Milwaukee,  8  Wis. 
Mac.  SL  G.  100.  485. 
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first  making  compensation.^  So  an  injunction  lies  against 
taking  land,  till  security  is  given  for  the  value,  although  the 
party  has  not  petitioned  for  damages.'  Though  not  where 
the  appraisers  have  returned  that  no  damages  be  paid.  The 
remedy  in  such  case  is  by  appeal?  So  if  the  power  of  taxa- 
tion in  a  municipal  corporation  is  so  limited,  as  not  to  be 
adequate  to  pay,  within  any  reasonable  time,  the  damages 
caused  by  the  opening  of  a  public  street;  a  court  of  equity 
will  prohibit  such  opening  by  injunction,  until  security  for 
payment  be  given.^  So  a  harbor  improvement  company,  in 
the  prosecution  of  their  works,  under  the  authority  of  a  spe- 
cial act  of  Parliament,  obstructed  access  to  a  wharf  from  the 
place  of  business  of  A.,  by  which  he  was  put  to  expense  in 
loading  and  unloading  ships.  A.,  claiming  compensation, 
gave  a  notice  and  proceeded  to  appoint  an  arbitrator,  under 
the  68th  section  of  the  8  Yict.  c.  18  (the  lands  clauses  con- 
solidation act,  1845).  Upon  a  bill  filed  by  the  company,  an 
injunction  was  granted  to  restrain  the  further  proceedings  of 
A.  until  he  established  his  right  at  law,  but  on  appeal  it  was 
dissolved.'  While,  on  the  other  hand,  an  injunction,  to  re- 
strain an  appropriation  of  public  property  to  private  pur- 
poses, will  not  be  dissolved  upon  the  coming  in  of  the  answer, 
admitting  the  acts  charged,  but  denying  that  the  public  inte- 
rest will  be  thereby  prejudiced.®  So  a  municipal  corporation 
may  be  restrained  by  perpetual  injunction  from  entering 
upon  and  taking  possession  of  land,  and  opening  and  grading 
a  street  thereon,  by  virtue  of  proceedings  regular  in  form, 
where  it  appears  by  an  extrinsic  fact  that  the  commissioners 
have  awarded  the  owner  of  the  land  only  one  dollar  for  land 
worth  twelve  dollars.  In  such  case,  it  seems  that  certiorari 
is  not  an  adequate  remedy.^ 

I  Penrioe  v.  Wallis,  37  Hiss.  172.  •  Sotton,  &o.  o.  Hitchins,  1  Eng. 

Bee  Standish  v.  Liverpool,  15  BDg.  Law  and  Bq.  202 ;  9  lb.  41. 

Law  and  £q.  255.  *  Atty.,  &o.  t7.  Gohoes  Co.,  6  Paige, 

'  Somer  o.  Philadelphia,  35  Penn.  133. 

231.  ^  Baldwin  v.  Buffalo,  29  Barb.  396. 

>  MoCrory  v.  Griswold,  7  Clarke,  See  Beits  v.  WiUiamsbnrg,  15  Barb. 

248  ;  Connollj  v.  Same,  lb.  416.  255. 

•  Keene  v.  Briistol,  2ti  Penn.  46. 
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§  7.  But  although  a  city  caunot  occupy  or  appropriate 
private  property  without  compensation,  or  do  direct,  inci- 
dental, wanton  damage  to  private  property,  the  exercise  of 
its  discretion  within  proper  limits  cannot  be  enjoined.^  So, 
although  persons  obtaining  from  the  legislature  power  to 
interfere  with  the  rights  of  property  are  bound  strictly  to 
adhere  to  such  powers,  to  do  no  more  than  the  legislature 
has  sanctioned,  and  to  proceed  only  in  the  mode  which  the 
legislature  has  pointed  out;  yet  (except  in  a  proceeding  at 
the  instance  of  the  Attorney-General)  any  one  seeking  the 
assistance  of  a  court  of  equity,  to  restrain  the  violation  of 
such  a  contract  with  the  legislature,  is  bound  to  show  that 
he  has  a  private  interest  in  the  matter.  Therefore,  where  a 
water-works  act  empowered  a  company  to  divert  the  water 
of  a  stream  (without  limit  as  to  quantity),  by  means  of  an 
open  channel  filled  with  loose  stones,  and  they  were  diverting 
it  by  means  of  a  culvert;  it  was  held  that  another  company, 
who  were  entitled  to  the  water  of  a  stream  into  which  the 
diverted  stream  had  flowed,  were  not  entitled  to  an  injunction 
to  restrain  a  violation  of  the  terms  of  the  act,  as  to  the  mode 
of  diversion.' 

§  8.  An  injunction  will  be  granted  to  prevent  the  franchise 
of  a  corporation  from  being  destroyed,  as  well  as  to  restrain 
a  party  from  violating  it  by  attempting  to  participate  in  its 
exclusive  privileges.^  It  is  foreign  from  the  plan  of  the 
present  work,  even  to  refer  to  the  numerous  and  important 
cases,  in  which  the  questions  have  been  discussed,  how  far 
the  grant  of  a  franchise  is  a  contract^  and  the  franchise  itself 
privcUe  property y  the  former  of  which,  by  fundamental  con- 
stitutional provisions,  cannot  be  impaired,  nor  the  latter 
appropriated  without  compensation  to  public  uses;  or  under 
what  circumstances  a  subsequent  grant  of  a  similar  or  rival 

*  Plam  r.  Morris,  &o.,  2  Stookt.  *  Osborn  v.  Bank  of  the  U.  S.,  9 
256.  Wheat.  738. 

'  The*Mayor,  &o.  v.  Corley,  Ac, 
21  Eng.  Law  and  Eq.  620. 
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franchise  interfering  with  the  former  one  is,  upon  the 
grounds  mentioned,  unconstitutional  and  void.  (See  Rail- 
roadsy  Bridges^  Femes.)  In  a  late  and  important  case  in 
Pennsylvania,  the  prevailing  doctrine  on  the  subject  is  thus 
explained:  ''AH  acts  of  incorporation  and  acts  extending 
the  privileges  of  incorporated  bodies,  are  to  be  taken  most 
strongly  against  the  companies.  Whatever  is  not  expressly 
and  unequivocally  granted  in  such  acts  is  taken  to  have 
been  withheld.*  The  same  rule  was  laid  down  in  very  clear 
terms  by  Chief  Justice  Marshall  in  Billings  v.  The  Provi- 
dence Bank.*  In  the  Charles  River  Bridge  v.  The  Warren 
Bridge,'  it  was  placed  on  grounds  so  impregnable  by  the 
present  Chief  Justice  of  the  Supreme  Court  of  the  United 
States,  that  it  is  not  probable  we  will  ever  hear  it  questioned 
again."*  On  the  same  subject  it  is  said:  "Where  a  party 
claims  a  franchise  under  a  statute,  and  is  in  the  possession  and 
enjoyment  of  such  franchise,  equity  will  interpose  to  protect 
and  secure  the  enjoyment  of  such  franchise,  because  it  affords 
the  only  plain  and  adequate  remedy.  In  the  present  case, 
certain  rights  and  franchises  were  granted  to  the  plaintiffs, 
by  the  legislature,  upon  the  ground  that  the  enjoyment  and 
exercise  of  them  would  not  only  be  a  benefit  to  the  persons 
incorporated,  but  would  also  contribute  to  the  public  benefit. 
Another  ground  is,  where  the  party  complained  against  pro- 
fesses to  act  by  public  authority,  to  enter  upon,  and  to  a 
certain  extent  to  use  the  land  of  third  persons,  and  exceeds 
his  authority,  it  is  held  to  be  a  peculiarly  proper  case  for  the 
interposition  of  a  court  of  equity.  It  is  also  another  ground 
that  what  the  defendants  propose  to  do,  and  claim  a  right 
to  do,  is  the  erection  of  a  work,  which  is  in  its  nature  per- 
manent and  perpetual.  It  is  not  like  the  case  of  a  single  or 
temporary  disturbance,  the  injury  arising  from  which  can  be 
measured  and  estimated  and  compensated  in  damages  in  a 

*  11  East,  685 ;  4  Bingham,  452 ;       >  11  Peters,  521. 
2  Barn.  &  Adol.  635.  *  Per  Black,  C.  J.  Packer  r.  San* 

>  4  Peters,  514.  barj,  &o.,  19  Penn.  211. 
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single  suit;  the  plaintiffs  would  be  compelled  to  bring  suc- 
cessive suits  from  time  to  time.  This  is  more  especially  a 
ground  of  interference,  where  the  party  complained  against 
professes  to  exercise  a  public  authority,  and  where  the  claim 
is  to  appropriate  the  property  or  franchises  of  the  com- 
plainant, to  a  purpose  claimed  to  be  public,  and  where  the 
plaintiff  denies  and  contests  the  right  of  the  defendant  to 
exercise  such  power."' 

§  9.  One  interested  in  a  trading  corporation  may  enjoin 
the  directors  from  mismanaging  the  business  op  wasting  the 
funds.'  (See  §  11.)  But,  in  New  Jersey,  the  court  will  not 
grant  an  injunction  and  receivers  on  an  incorporated  com- 
pany, under  "the  act  to  prevent  frauds  by  incorporated  com- 
panies," unless  the  protection  of  the  public  or  the  interest  of 
the  stockholders  require  it.'  So  a  motion  to  restrain  and 
enjoin  will  be  refused,  where,  upon  pleadings  and  proof,  the 
court  would  not  be  warranted  in  declaring  a  corporation 
insolvent,  and  subjecting  it  to  the  provisions  of  the  act.^ 
Chancery  will  interfere  to  prevent  a  disposition  of  the  pro- 
perty of  a  corporation  for  other  than  corporate  purposes, 
upon  a  proper  case  made  out;  but  as  to  what  is  a  proper 
case,  the  court  will  be  guided  by  the  general  principles  upon 
which  it  usually  exercises  its  powers.*  So,  in  New  York, 
under  the  act  to  prevent  frauds  by  incorporated  companies, 
where  it  is  proved  that  an  insurance  company  is  insolvent, 
the  Chancellor  is  not  bound,  as  of  course,  to  issue  an  injunc- 
tion, but  must  use  his  discretion,  and  take  such  course  as 
will  inure  to  the  benefit  of  all  concerned.^ 

§  10.  Where  the  rules  of  a  friendly  society  were  framed 

'  Per  Shaw,  G.  J.,  Boston  Water,  *  Rawnsley  r.   Trenton,    &o.,    1 

&o.  r.  Boston,  &c.  R.  R.,  16  Pick.  Stookt.  96. 

525.  *  Eean  v,  Johnson,  1  Stockt.  401. 

*  8ear8v.  Hotchki88,25Conn.  171.  '  Farrand  v.  Marfihall,  21  Barb. 

>  Rawnsle/  r.   Trenton,    &o.,    1  409. 
Btockt.  347. 
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on  erroDeoua  principles,  and  the  annuities  chargeable  on  the 
funds  had  in  consequence  become  so  numerous  as  to  be  likely 
to  exhaust  the  whole ;  upon  a  bill  filed  against  the  committee 
and  trustees  for  the  purpose  of  a  dissolution,  an  injunction 
was  granted  to  restrain  further  payments,  and  the  selling  of 
the  stock.^(a) 

§  10  a.  A  corporation  proposing  illegally  to  lease  an  im* 
portant  ferry  for  ten  years  may  be  enjoined.* 

§  11.  A  stockholder  may  enjoin  the  directors  of  a  corpo- 
ration.' (See  §  9.)  So  where  a  suit  was  brought  against  a 
corporation,  in  Massachusetts,  on  a  judgment  rendered  in 
New  York,  and  no  defence  had  been  made  by  the  company 
in  New  York;  a  temporary  injunction  was  granted,  restrain- 
ing the  suit,  on  a  bill  filed  by  an  individual  stockholder.* 

§  12.  A  preliminary  injunction  should  not  issue  upon  the 
complaint  of  a  minority  of  the  directors,  to  restrain  a  person 
from  voting  on  an  alleged  excess  of  stock,  which  the  com- 
pany have  taken  no  steps  to  declare  void,  where  it  does  not 
appear  that  his  voting  would  produce  irreparable  and  per- 
manent injury,  or  any  great  and  imminent  danger.' 

§  18.  In  Wisconsin,  an  injunction,  to  restrain  an  alleged 
stockholder  from  voting  for  directors,  does  not  suspend  the 

1  Reeve  v.  Parkins,  2  Jao.  &  W.  '  Mississippi,  &o.    v.  Cross,  20 

389.    Bat  see  India,  &o.,  17  Sim.  Ark.  443. 

15.  *  Samner  o.  Harcy,  3  W.  &  M« 

'  People  r.  New  York,  32  Barb.  105. 

102.  »  Reed  r.  Jones,  6  Wis.  680. 

(a)  In  Ellison  v.  Bignold,  2  Jac.  &  W.  511,  Lord  Eldon  speaks  of 
**  those  yery  distressing  cases,  where  persons  who  have  been  expecting  a 
provision  for  their  old  age  from  benefit  societies,  have  found  themselves  at 
last  disappointed,  from  the  societies  being  founded  on  erroneous  principles. 
The  court  has  there  been  obliged  to  consider  the  whole  as  originating 
in  a  blunder,  and  to  put  an  end  to  them  by  a  dissolution." 
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general  and  ordinary  business  of  the  corporation ;  and  there- 
fore, under  Code  §  182,  may  be  granted  by  the  court  com- 
missionerJ 

§  14.  Unless  there  has  been  tardiness  in  the  organization 
of  an  incorporated  company,  it  may  have  relief  by  injunc- 
tion, against  wrongs  done  and  threatened  between  the  act  of 
incorporation  and  the  issuing  of  letters  patent' 

§  16.  Where  there  is  a  mortgage  upon  the  capital  stock 
of  a  corporation,  and  the  treasurer  is  one  of  the-  mortgagees, 
an  injunction  will  be  granted  to  stay  a  sale  under  a  power 
in  the  mortgage,  until  the  treasurer  shall  furnish  to  the 
mortgagor  any  information  relative  to  the  condition  of  the 
corporation,  and  affecting  the  value  of  the  stock,  which  the 
treasurer  may  have  obtained  by  virtue  of  his  office,  beyond 
what  appears  from  the  books  of  the  corporation.^ 

§  16.  Oitiea  and  toums  constitute  a  class  of  corporations  or 
quasi  corporations,  with  reference  to  which  the  process  of 
injunction  is  often  invoked.(a)    Thus,  in  Massachusetts,  a 

1  Reed  v.  Jones,  6  Wis.  680.  >  Friese  v.  Chapin,  2  R.  I.  429. 

'  Packer  v.  The  Bunbary,  &o.,  19 
Penn.  211. 

(a)  As  to  the  remedy  of  injunction  in  the  case  of  a  county,  see  Connty, 
Ac,  V.  Hunt,  5  Ohio,  N.  S.  488.  It  is  laid  down,  as  the  general  rale,  that 
only  the  people  can  prosecute  for  violations  of  public  trast.  Municipal 
corporators  and  tax  payers,  unless  individually  injured,  cannot  enjoin 
a  public  wrong.  Ketchum  v.  Buffalo,  4  Kern.  356 ;  Davis  i;.  Mayor,  &c., 
ib.  506.  Equity  will  not  interfere  in  behalf  of  a  monopoly.  Thus  the 
amendment  of  a  city  charter  provided,  that  a  right  given  by  the  city  to 
lay  gaa-pipes  through  the  streets  and  public  grounds  should  be  exclusive, 
except  as  against  any  persons  or  corporations  that  might  receive  similar 
authority  from  the  legislature.  The  plaintiffs  were  purchasers  of  the 
gas-works  and  business.  After  such  amendment,  the  defendants,  organ- 
ized under  the  statute  relating  to  joint  stock  corporations,  commenced 
opening  the  streets  to  lay  their  pipes.  Upon  a  bill  praying  an  injunc- 
tion, held,  such  amendment,  so  far  as  it  restricted  the  free  manufacture 
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town  voted  to  loan  its  portion  of  the  surplus  revenue,  re- 
ceived under  St.  1837,  c.  85,  "  to  the  inhabitants  of  the  town, 
as  the  population  of  the  town  was,  on  the  head  and  the 
heads  of  families,  to  give  their  securities  for  themselves  and 
minor  children,  guardians  for  children  they  are  guardians 
for,  and  the  selectmen  for  town  paupers,  and  that  the  trus- 
tees of  the  surplus  revenue  in  behalf  of  the  town  accept  the 
securities  of  minor  children,  who  have  no  parents  or  guar- 
dians." At  a  subsequent  meeting  the  town  voted  that  "  the 
trustees  of  the  surplus  revenue  loan  the  same  in  equal  sums 
to  each  and  every  inhabitant  of  the  town,  and  that  each 
inhabitant  give  two  sureties  which  should  be  acceptable  to 
the  trustees;  that  the  loan  be  made  according  to  a  census 
to  be  taken,  and  that  the  trustees  need  not  require  one  of 
the  sureties  to  be  a  freeholder."  Held,  such  votes  were  in 
violation  of  the  act  concerning  the  deposit  of  the  surplus 
revenue  passed  March  24,  1837,  and  were  illegal  and  void; 
and  that  compliance  with  such  votes  on  the  part  of  the 
trustees  should  be  prohibited  by  injunction.'  So  where  the 
city  of  New  London  appropriated  money  for  the  celebration 
of  the  anniversary  of  independence;  a  bill  was  sustained 
on  behalf  of  certain  tax-payers  to  restrain  the  payment  of 
such  appropriation.  The  court  remarked:  "The  city  cor- 
poration was  in  the  nature  of  a  trustee  of  the  money  in 
its  treasury,  for  the  corporators,  the  inhabitants  of  the  city, 
for  the  purposes  for  which  they  were  incorporated,  and  here 
was  a  meditated  misappropriation  of  the  trust  fund ;  and, 
secondly,  it  is  extremely  doubtful,  whether  the  plaintiffs 
could  have  any  other  remedy.  The  amount  appropriated 
by  this  vote,  was  in  the  city  treasury,  and,  if  abstracted, 
must,  when  wanted  for  other  and  legitimate  purposes,  be 

>  Pope  V.  Halifax,  12  Cnsli.  410.    See  Hood  v.  Lynn,  1  Allen,  103. 


and  sale  of  gas,  was  a  monopoly,  nnconstitutional  and  void,  and  the  in- 
junction was  refased.  Norwich,  Ac.  v.  Norwich,  Ac,  25  Conn.  19, 
(containing  a  learned  and  elaborate  discnssion  of  the  law  of  franchises 
and  monopolies). 
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supplied,  by  a  tax  on  the  inhabitants.  It  is  suggested  that 
the  plaintiffs  should  bring  an  action  against  the  city,  for  a 
misappropriation  of  its  funds,  or  that,  when  suph  a  tax  is 
laid,  thej  should,  by  a  proper  action,  resist  its  collection. 
We  are,  by  no  means,  prepared  to  say,  that  an  action  could 
be  maintained,  on  either  of  these  grounds,  and  are  strongly 
inclined  to  think  it  could  not.  But,  however  this  may  be, 
we  are  clearly  of  opinion,  that  the  plaintiffs  are  not  bound 
to  wait  until  the  money  is  misspent,  nor  until  such  tax  shall 
be  levied,  and  attempted  to  be  collected,  but  that  they  may 
call  on  a  court  of  equity  to  interpose,  by  way  of  preventing 
the  injury."^  But  where  an  action  was  commenced  against 
the  selectmen  of  a  town  for  illegally  refusing  a  vote,  and 
the  town  voted  to  pay  the  expenses  already  incurred  in  de- 
fending the  suit,  and  that  it  would  be  the  duty  of  the  town 
to  refund  any  sum  which  the  selectmen  should  be  compelled 
to  pay,  and  a  minority  of  the  legal  voters,  who  were  liable 
to  pay  more  than  half  the  taxes  of  the  town,  filed  a  bill 
against  the  selectmen  and  treasurer,  praying  for  an  injunction 
to  restrain  them  from  carrying  such  vote  into  effect;  held, 
before  the  passage  of  (Massachusetts)  stat.  1847,  c.  87,  the 
court  had  no  jurisdiction  in  the  case.' 

§  17.  Chancery  has  power  by  injunction  to  restrain  the 
trustees  of  a  village  from  transcending  their  powers  under 
the  act  of  incorporation,  where  the  act  complained  of  would 
injuriously  affect  the  value  of  property  in  the  village.' 

§  18.  To  authorize  a  preliminary  injunction  to  stay  the 
proceedings  of  the  corporation  of  a  city,  in  the  alteration  of 
streets,  on  the  ground  of  fraud,  the  plaintiff  should  be  able 
to  point  out  some  particular  act  of  fraud,  or  primd  facie 
evidence  of  corruption,  on  the  part  of  the  members  of  the 
corporation  who  voted  for  the  ordinance.* 

*  New  London  v.  Brainard,  22  *  Oaklej  v.  Trustees,  &o.,  6  Paige, 
Conn   552-6.  262. 

*  Hall  p.  Cnshmao,  6  Met.  425.  ^  Cbamplin  v.  Corporation,  &c.,  3 

Paige,  573. 
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§  19.  It  is  held,  that  eqaity  will  enjoin  the  use  of  a  district 
school-house  for  religious  meetings  and  Sunday-schools  by 
vote  of  tha  district,  on  the  application  of  any  tax- payer, 
however  slightly  injured.* 

§  20.  The  court  will  not  restrain  the  mere  act  of  voting 
on  a  resolution  or  ordinance,  proposed  in  either  board  of  the 
common  council  of  a  city,  unless,  on  the  mere  voting  or 
formal  passage  thereof,  such  ordinance  or  resolution  would 
instantly,  and  without  any  action  or  attempt  to  enforce  any 
right  or  privilege  under  it,  effect  an  irremediable  injury.* 
And  a  kgialaiive  act  cannot  be  enjoined ;  as,  for  instance,  an 
order  of  a  city  common  council  to  a  department,  to  give  an 
individual  a  particular  contract.  But  the  execution  of  such 
order  by  the  city,  after  its  passage,  may  be  enjoined.'  And 
the  like  distinction  is  made,  that  although,  generally,  equity 
will  not  interfere  with  the  ordinances  of  a  municipal  cor- 
poration, yet,  where  questions  arose,  as  to  the  effect  of  a 
dedication  of  lands  under  water,  and  of  letting  the  land  lie 
unreclaimed  fifty  years  by  the  public,  and  where  the  ordi- 
nance, based  upon  one  view  of  the  above  questions,  was 
about  to  do  irreparable  injury  to  the  complainants,  and  the 
defendants  did  not  object  to  the  jurisdiction  in  their  answer, 
an  injunction  was  granted.^ 

§  21.  Where  an  injunction  issues  against  a  city,  and  all  its 
members,  officers,  and  agents,  restraining  them  from  making 
a  certain  grant;  a  member  of  the  city  council,  who  votes 
for  the  grant,  violates  the  injunction,  though  the  resolve,  in 
favor  of  the  grant,  is  conditioned  on  the  grantee's  acceptance 
of  its  terms.' 

§  22.  The  question  of  property  and  right  of  possession, 

1  SchofieM  V.  Eighth,  &o., 27  Conn.  *  People  v.  New  Tork,  32  Barb.  35. 

499.     See  Sheldon  v.  Centre,  &o.,  25  *  Morris, &c.  v.  Jer8e7,&o.,l  Beasl. 

Conn.  224.  252. 

>  Whitney  v.  Mayor,  &c.,  28  Barb.  *  People  v.  StarteTant,  5  Seld.  263. 
283. 
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between  two  bodies,  each  claiming  to  be  the  trustees  of  an 
incorporated  religious  society ^  is  a  question  to  be  determined 
at  law.  Thus  a  part  of  a  religious  society,  which  owned  a 
house  of  public  worship  and  burial-ground,  built  a  new 
house,  in  another  place,  and  elected  a  board  of  trustees.  A 
part  continued  to  worship  in  the  old  building.  The  trustees 
of  those  who  worshipped  at  the  old  house  refused  to  permit 
the  new  party  to  enter  and  use  the  burying-ground;  and  the 
latter,  on  several  occasions,  broke  open  the  gates  for  the 
purpose  of  burying  therein.  On  bill  filed,  injunction  was 
granted,  restraining  such  forcible  entry.  On  answer  and 
argument,  the  court  held  that  a  forcible  entry  for  such  a 
purpose  was  not  such  an  injury  as  called  for  injunction.' 
So  an  injunction  will  not  be  granted,  at  the  suit  of  a  pew* 
holder,  to  prevent  the  trustees  of  a  church  from  pulling 
down  the  old  church,  where  it  has  become  dilapidated,  for 
the  purpose  of  erecting  a  new  one,  but  will  leave  the  pew- 
holders  to  their  remedies  at  law.'  So  on  a  bill  filed  by 
pew-holders  in  a  church,  an  injunction  was  granted,  restrain- 
ing the  authorities  of  the  church  from  pulling  it  down,  as 
they  were  proposing  to  use  the  materials  in  the  erection  of  a 
new  church  on  a  difierent  site.  On  answer,  the  injunction 
was  dissolved,  on  the  ground  that,  if  the  complainants  had 
rights  which  would  be  violated,  there  was  a  remedy  at  law, 
and  that  the  nature  and  extent  of  the  injury  were  not  such 
as  called  for  an  injunction.^ 

§  28.  The  process  of  injunction  is  very  frequently  applied 
in  connection  with  hanking  corporations;  which,  from  the  pe- 
culiar nature  of  their  relations  with  the  community  at  large, 
and  the  unforeseen  fluctuations  incident  to  them,  often  call 
for  judicial  interference  more  prompt  and  summary  than 
could  otherwise  be  aftbrded.    In  reference  to  a  statutory 

1  Miller  v.  English,  2  Halst.  Ch.  *  Van  Horn  v.  Tallmadge,  4  Halst, 
304.     See  Soott  v.  Stipe,  12  iud.  74.     Ch.  10b. 

'  Heeney  v.  St.  Peter's  Church,  2 
Sdw.  Ch.  608. 
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provision  for  the  issuing  of  an  injunction  against  a  bank  upon 
the  application  of  bank  commissioners,  Chief  Justice  Shaw 
remarks:  "An  injunction  is  often  issued  in  other  cases,  upon 
aiSdavit  before  hearing  or  notice.  But  such  a  complaint, 
from  responsible  officers  is  fully  as  much  entitled  to  credit 
as  an  affidavit.  It  is  in  some  measure  like  an  inquisition, 
somewhat  like  an  indictment,  but  perhaps  still  more  like  an 
information,  all  of  which  are  known  forms  of  proceeding  to 
put  a  party  on  trial.  Again,  here  is  room  for  the  exercise 
of  judicial  powers.  The  judge  is  judicially  to  inquire  and 
ascertain  that  the  complainants  are  such  bank  commissioners; 
that  they  have  examined  the  bank  complained  against  in  the 
manner  required  by  the  statute ;  that  they  have  come  to  the 
opinion,  that  the  bank  is  insolvent,  and  that  its  condition  is 
such,  that  its  further  proceeding  is  dangerous  to  the  public, 
and  that  it  has  violated  its  charter,  and  also,  that  they  have 
made  application  in  such  form  and  manner  as  the  law  re- 
quires. There  is  also  room  for  the  exercise  of  judicial  dis* 
cretion,  in  determining  upon  the  complaint,  to  what  extent 
such  injunction  shall  go,  whether  to  prevent  their  issuing 
bills  only,  or  to  prevent  their  paying  bills,  or  deposits,  or 
other  debts;  in  short,  whether  it  shall  be  a  total  suspension 
of  all  their  operations,  or  a  slight  interference  with  them."' 
And  in  a  very  recent  similar  case  it  is  said,  the  authority  of 
this  court  to  issue  an  injunction  against  a  bank  on  the  appli- 
cation of  the  bank  commissioners,  and  to  make  such  injunc- 
tion perpetual,  as  set  forth  in  Gen.  Sts.  o.  67,  s.  7,  is  very 
broad  and  comprehensive.  It  is  not  limited  to  cases  where 
the  corporation  is  insolvent,  or  its  further  continuance  in 
business  will  be  hazardous  to  its  creditors,  but  extends  to  all 
cases  where  a  bank  has  exceeded  the  powers  conferred  on  it, 
or  has  failed  to  comply  with  any  of  the  rules,  restrictions, 
or  conditions,  provided  by  law  for  its  regulation  and  man- 
agement; nor  is  the  nature  of  the  injunction  defined  or  limited 
by  any  legislative  restriction.    This  is  left  to  be  determined 

Com.  V.  Farmere,  &c.,  21  Pick.  552. 
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by  a  soand  judicial  discretion.  The  object  of  conferring 
this  very  extensive  jurisdiction  in  equity  over  this  class 
of  corporations  is  obvious.  The  nature  of  the  important 
powers  and  duties  with  which  they  are  intrusted  renders  it 
expedient  and  necessary  that  they  should  be  subjected  to 
careful  supervision,  and  that  any  irregularity  or  illegality 
in  their  mode  of  conducting  business  should  be  promptly 
checked  and  prevented.'  Accordingly  it  was  held,  that  there 
should  be  an  injunction  against  a  bank,  for  not  keeping  on 
hand  an  amount  of  specie  equal  to  fifteen  per  cent,  of  its  lia- 
bility for  circulation  and  deposits,  under  Gen.  Sts.  c.  57,  s.  19. 
But  it  was  further  held,  that,  if  a  bank  has  violated  the  provi- 
sions of  a  statute  under  a  mistake  or  misapprehension  of  the 
law,  and  with  no  wilful  intent  of  violation,  and  it  is  not  alleged 
that  any  other  or  further  like  acts  are  threatened  or  intended, 
a  temporary  injunction  may  be  dissolved  on  payment  of 
costs.'  So,  by  the  charter  of  a  bank,  a  majority  of  the  direc- 
tors, the  president  being  one,  were  to  form  a  board  or  quorum 
for  the  transaction  of  any  business,  "  but  ordinary  discounts 
may  be  made  by  the  president  and  four  directors."  "  The 
rate  of  discount  shall  not  exceed  one-half  of  one  per  centum 
for  thirty  days."  The  cashier  and  president  discounted  paper~ 
without  four  directors,  and  paper  was  discounted  at  a  higher 
rate  than  that  above  stated.  Held,  a  temporary  injunction 
should  be  granted  against  the  bank.' 

§  24.  In  Pennsylvania,  the  commonwealth  filed  a  bill  against 
a  bank,  alleging  that  the  bank  held  funds  of  the  common- 
wealth in  trust,  and  had  misapplied  large  portions  thereof, 
and  praying  an  injunction  against  a  further  misapplication. 
An  injunction  was  granted  after  notice  and  without  objec- 
tion. Afterwards  the  bank  was  allowed  to  pay  the  funds  to 
the  use  of  the  complainant,  and  the  current  expenses  of  the 
bank,  without  prejudice.    The  respondents  answered,  deny- 

<  Per  BigeloWfC.  J.,Com.  V.  Bank,  '  Manderson  v.  Commeroial,  &o., 
&o.,  4  Allen,  8,  9.  28  Penn.  379. 

>  Com.  V.  Bank,  &o.,  4  Allen,  1. 
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ing  that  tbey  were  trustees,  and  tbat  they  received  the  fnnds 
otherwise  than  as  ordinary  deposits ;  answering  the  residue 
of  the  bill;  and  praying  that  the  injunction  might  be  dis- 
solved. A  statute  was  then  passed,  authorizing  the  bank  to 
make  an  assignment,  the  assignment  to  be  approved  by  the 
stockholders,  with  a  proviso  that  the  commonwealth  should 
have  the  right  to  vote  in  the  choice  of  assignees,  according 
to  the  number  of  shares  held  by  her.  The  statute  also  pre* 
scribed  the  powers  and  duties  of  the  assignees,  and  that  the 
assignment  should  not  be  made  until  the  debt  due  the  com- 
monwealth had  been  paid.  The  stockholders  voted  to  assign, 
and  chose  assignees ;  but  the  election  was  declared  void  by 
the  Supreme  Court  for  defects  in  the  proviso  as  to  the  num- 
ber of  votes  by  the  commonwealth.  Held,  that  the  residue 
of  the  statute  was  valid  and  in  full  force,  by  which  the 
priority  of  the  commonwealth  was  secured,  and  that  the  in- 
junction ought  not  to  be  dissolved.^  But  an  injunction  to 
restrain  persons  from  carrying  on  the  business  of  banking, 
in  contravention  of  a  statute  of  New  York,  on  an  information 
by  the  Attorney-General,  was  refused  by  the  court.*  And 
an  affidavit  of  information  and  belief  of  the  insolvency  of  a 
bank,  in  contradiction  of  its  official  reports,  and  its  suspen- 
sion of  specie  payments,  in  common  with  other  banks,  are 
not  sufficient  grounds  for  a  temporary  injunction,  on  the 
charge  of  insolvency.* 

§  25.  Where  a  lien  and  power  of  sale  opon  and  over  the 
shares  are  given  by  charter  to  a  bank,  for  debts  due  from 
the  stockholders  to  the  bank,  equity  will  enjoin  a  sale,  or, 
under  equitable  circumstances,  set  aside  a  conveyance,  of 
shares,  attempted  or  made  by  the  bank  against  the  will  of  an 
insolvent  stockholder,  for  a  debt  really  due  to  a  director, 
under  color  that  it  is  due  to  the. bank;  such  sale  being  a 

c 

>  Cam.  V.  Bank,  &o.,  3  Watta  h       '  Livingston    o.   Bank,  &o.,    26 
Berg.  184.  Barb.  304. 

*  Attornej.,  &o.  «.  Utusa,  &o.,  2 
John.  Ch.  371. 
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fraudulent  abuse  of  a  statute  power,  and  a  fraudulent  attempt 
without  the  authority  of  the  stockholder  to  give  preference 
amongst  his  creditors.' 

§  26.  In  a  proceeding  against  a  bank,  its  attorneys,  &c.,  to 
enjoin  the  collection  of  a  judgment  in  its  favor,  service  was 
had  on  the  attorney  of  the  bank  who  had  obtained  the  judg- 
ment and  was  endeavoring  to  collect  it.  Held,  not  to  be 
sufficient  to  give  the  court  jurisdiction  to  order  a  perpetual 
injunction;  and  this  notwithstanding  the  bank  was  a  foreign 
corporation,  there  being  at  the  time  other  legal  means  by 
which  jurisdiction  over  the  defendants  for  the  purposes 
required  could  be  obtained.' 

§  27.  A  stockholder  of  a  bank  having  filed  a  bill,  to  com* 
pel  the  president  and  directors  to  re-transfer  to  the  bank 
certain  shares,  which  the  bank  itself  had  owned,  and  which 
the  defendants  had  sold  and  purchased  at  less,  as  was  alleged, 
than  the  market  value;  held,  the  corporation  should  have 
been  made  a  party  to  the  bill.' 


§  28.  A  board  of  freeholders  in  New  Jersey  being 
authorized  by  statute  to  build  a  bridge  over  a  certain  river, 
chancery  cannot  interfere  in  respect  to  their  acts  in 
relation  to  the  bridge,  on  the  ground  that  they  are  arbi- 
trary, or  that  the  complainants  have  been  denied  a  fair 
hearing.  The  remedy  is  by  application  to  the  Supreme 
Court  for  a  certiorari.* 

§  29.  On  application  for  a  preliminary  injunction,  to  stay 
the  first  election  of  officers  under  an  act  of  incorporation, 
on  the  ground  that  the  apportionment  of  stock  by  the  com- 
missioners was  void ;  it  appearing  that  an  injunction  would 
affect  the  interests  of  many  who  had  purchased  stock  in 

>  Seagrares  v.  Railroad  Bank,  4  '  Charleston,  &c.  v.  Sebring,  5 
B.  I.  872.  Rich.  Eq.  342. 

'  Death  v.  Bank,  &e.,  1  Clarke,  382.        *  Tucker  v.  Freeholders,  &o.,  Sazt. 

282. 


824  THE  LAW  OF  INJUNCTIONS.  [CH.  XV. 

good  faith,  and  it  being  doubtfal  whether  the  commissioners 
could  fix  upon  another  day  for  the  election,  if  not  held  at 
the  time  appointed,  the  injunction  was  denied.^ 

§  80.  A  corporation  may  recover  the  amount  of  a  sub- 
scription to  its  stock,  notwithstanding  a  temporary  injunc- 
tion against  proceeding  with  its  works.' 

§  81.  Service  of  the  notice  of  motion  at  the  office  in  Lon- 
don is,  for  the  purposes  of  the  corporation,  a  good  service 
where  it  is  admitted  that  at  the  head  office  in  Scotland  the 
corporation  had  notice.' 

§  82.  The  Supreme  Court  of  Pennsylvania  has  not  juris- 
diction to  grant  an  injunction  against  a  corporation  situated 
in  Montgomery  County ;  their  supervision  of  corporations  is 
among  that  class  of  cases  in  which  their  jurisdiction  is 
limited  to  the  city  and  county  of  Philadelphia.*(a) 

1  Walker  v.  Devereauz,  4  Paige,  *  McLairon  o.  Stainton,  16  Eng. 

229.  Law  and  Eq.  500. 

*  CroBsman    o.  Penrosei  &o.  26  *  Caseel  v.  Jones,  6  Watte  &  Serg. 

Fenn.  69.  652. 

(a)  We  have  already — Chapter  III. — referred  to  the  rights  and  daties 
of  corporations  in  regard  to  the  dissolution  of  an  injunction.  The  follow- 
iug  remarks  of  eminent  judges,  expressing  the  judgments  of  courts  of 
alike  high  authority,  may  properly  be  cited,  as  directly  opposite  views 
of  an  important  point  of  practice.  **  I  am  strongly  of  opinion,  upon 
principle,  that  such  an  answer  (an  answer  under  the  corporate  seal)  is 
sufficient  to  produce  either  of  the  consequences  which  have  been  men- 
tioned. The  corporate  body  is  called  upon,  and  is  compellable,  to 
answer  all  the  allegations  of  the  bill,  but  can  do  so  under  no  higher 
sanction  than  its  common  seaL  A  peer  of  the  realm  in  England 
answers  upon  his  honor,  the  oath  being  dispensed  with.  In  like  manner, 
the  plaintiff  may,  in  ordinary  cases,  dispense  with  the  oath  to  an  answer; 
and,  if  he  do  so,  the  court  wiU  order  the  answer  to  be  taken  without 
oath.  Now  if,  in  these  cases,  the  answer,  denying  the  equity  of  the 
bill,  cannot  avail  the  defendant  as  an  answer  under  oath  would  do,  to 
prevent  the  granting  of  an  injunction,  or  to  dissolve  it  when  granted, 
the  legal  impossibility  to  take  an  oath  in  the  first  case,  the  privilege  of 
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the  peer  in  the  second,  and  the  dispensation  extended  to  the  defendant 
in  the  last,  would  place  each  of  those  defendants  in  a  situation  infinitely 
more  disadvantageous  than  that  of  the  other  defendants,  whose  answers 
cannot  be  received  otherwise  than  upon  oath.  Such  then  cannot  be  the 
practice  of  a  court  of  equity."  Per  Washington,  J.,  Haight  v.  Proprs., 
&c.,  4  Wash.  G.  601.  On  the  other  hand,  in  a  case  in  New  Tork  the 
Chancellor  remarked  as  follows :  "  The  case  of  a  corporation  defendant 
is  an  anomaly  in  the  practice  in  relation  to  the  dissolution  of  an  injunc- 
tion. In  most  cases  the  injunction  is  dissolved  as  a  matter  of  course, 
if  the  answer  is  perfect,  and  denies  all  the  equity  of  the  bill  in  the  points 
upon  which  the  injunction  rests.  It  is  not,  however,  a  matter  of  course, 
to  dissolve  the  injunction  where  the  defendant  acts  in  a  representative 
character,  and  founds  his  denial  of  the  equity  of  the  bill  upon  informa- 
tion and  belief  only.  Corporations  answer  under  their  seal  and  without 
oath.  They  are  therefore  at  liberty  to  deny  everything  contained  in  the 
bill,  whether  true  or  false.  Neither  can  any  discovery  be  compelled, 
except  through  the  medium  of  their  agents  and  officers,  and  by  making 
them  parties  defendants.  But  no  dissolution  of  the  injunction  can  be 
obtained  upon  the  answer  of  a  corporation,  which  is  not  duly  verified 
by  the  oath  of  some  officer  of  the  corporation,  or  other  person  who  is 
acquainted  with  the  facts  contained  therein.  There  can  be  no  hardship 
in  this  rule  as  applied  to  corporations,  as  it  only  puts  them  in  the  same 
situation  with  other  parties.  Other  defendants  can  only  make  positive 
denial  as  to  facts  within  their  own  knowledge.  In  relation  to  every 
other  matter,  they  must  answer  as  to  information  and  belief.  If  the 
agents  of  the  institution,  under  whose  direction  the  answer  is  put  in, 
are  acquainted  with  the  facts,  so  as  to  justify  a  positive  denial  in  the 
answer,  they  can  verify  its  truth  by  a  positive  affidavit ;  and  if  none  of 
the  officers  are  acquainted  with  the  facts,  their  information  and  belief 
can  have  no  greater  effect  than  that  of  ordinary  defendants,  however 
positive  the  answer  in  the  denial  may  be.  In  this  case,  the  officer  of 
the  institution,  who  was  such  at  the  time  referred  to  in  the  claimant's 
bill,  has  studiously  avoided  saying  anything  as  to  the  truth  of  the  answer, 
leaving  it  to  the  secretary,  who  knows  nothing  of  its  truth  or  falsehood, 
to  express  his  belief  on  the  subject.*'  Fulton,  &c.  v.  New  York,  Ac,  1 
Paige,  311. 
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CHAPTER  XVI. 


EXJECUTOBS  AND  ADMINI8TBAT0BS. 


1.  General  adminifltrstion,  &o.,  of 
assets. 

2.  Injunction  against  an  execn- 
tor,  &o. 


4.  Injunction  in  faTOr  of  an  exeeu- 
tor,  &o. 

9.  Miscellaneouscaaes  as  to  estates 
of  persons  deceased. 


§  1.  The  interferenoe  of  equity  "  in  the  €uihnmts(ration  and 
marshalling  of  assets*^  is  said  to  rest  "  upon  principles  almost 
purely  of  an  equitable  and  conscientious  nature.  In  most 
of  the  cases  of  this  nature,  there  is  no  pretence  to  assert  the 
jurisdiction  upon  any  of  the  ordinary  grounds  of  accident,(a) 


(a)  Accident,  however,  may  famish  additional  and  special  ground  for 
the  interference  of  equity  in  this  class  of  cases.  The  same  learned 
writer  elsewhere  says :  "  Suppose  an  executor  or  administrator  should 
be  in  possession  of  abundant  assets  to  pay  all;the  debts  of  the  deceased, 
and  by  an  accidental  fire  a  great  portion  of  them  should  be  destroyed, 
so  that  the  estate  should  be  deeply  insolvent.  In  such  a  case  he  might 
be  sued  by  a  creditor  at  law,  and  the  loss  of  the  assets  by  accident 
would  be  no  defence ;  for  when  he  once  becomes  chargeable  with  the 
assets  at  law,  he  is  forever  chargeable,  notwithstanding  any  intervening 
casualties.  Bat  courts  of  equity  will  enjoin  proceedings  at  law  in  cases 
of  this  sort  upon  the  purest  principles  of  justice."  2  Story's  £q.  19$, 
{  878.  Accordingly,  in  an  early  case,  an  administrator,  who  had  com- 
mitted a  devastavit  at  law  by  paying  legacies,  was  relieved  against  a 
bond  which  unexpectedly  started  ap,  the  assets  having  been  originally 
sufficient,  but  the  greatest  part  of  them,  consisting  of  houses,  having 
been  burned  in  the  fire  of  London.  Croft  v.  Lindsey,  2  Freem.I.  It  is 
truly  remarked,  "  The  jurisdiction  of  courts  of  equity  in  cases  of  this 
kind  arises  from  their  general  jurisdiction  over  trusts,  which  cannot  be 
taken  away  but  by  express  legislation.  The  special  power  given  to 
surrogates'  courts,  in  these  cases,  is  merely  auxiliary  to  that  of  the 
Supreme  Court,"  now  (in  New  York)  having  full  chancery  jurisdiction. 
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mistake,  fraud,  or  confidence.  It  stands  upon  the  more  en- 
larged principles  of  general  justice,  and  was  probably  derived 
from  that  great  reservoir  of  general  principles,  the  Boman 
Civil  Law."' (a)  Thus  equity  will  restrain  the  Orphans' 
Court  from  proceeding  in  the  final  settlement  of  an  estate, 
where  matters  of  purely  equitable  cognizance  are  to  be  ad- 
judicated, or  where  a  discovery  is  necessary  to  ascertain  facts, 
which  cannot  be  established  otherwise.' 

§  2.  A  suit  brought  by  an  administrator,  for  the  sole  benefit 
of  persons  neither  parties  nor  privies,  and  having  no  title 
themselves,  in  order  to  enable  them  to  use  the  intestate's  title 
against  the  tenant  in  possession,  will  be  enjoined.'  So  an 
injunction  lies  against  an  executor,  to  prevent  his  paying  a 
distributive  share,  on  the  application  of  a  creditor  of  the 
distributee  (even  though  no  judgment  has  been  obtained) 
who  is  hopelessly  insolvent.^  So  where  an  administrator 
sells  at  auction  a  slave,  as  the  property  of  his  intestate,  and 
recovers  judgment  on  the  bond  given  for  his  purchase- 
money  ;  and  the  son  of  the  intestate,  claiming  the  slave  by 
gift,  threatens  to  sue  for  it :  equity  will  prevent  the  suit  by 
injunction,  as  the  parties  are  now  all  before  the  court,  and 
full  justice  can  be  done  them;  and  it  will  also  prevent  the 
administrator  from  taking  out  execution,  until  the  title  is 
ascertained,  or  the  purchaser  indemnified.'    So  where  A.,  an 

1  2  Story  Eq.  199,  §  884.    See  At-        <  Horton  v.  Moseley,  17  Ala.  794. 
kinson  v.  Henshair,  2  Ves.  &  B.  85  ;        *  Pierce  v.  Jones,  23  Geo.  374. 
Ball  V.  Oliver,  ib.  9$ ;  King  v.  King,        *  Lawson  v.  Virgin,  21  Geo.  356. 
6  Yea.  172;  Goate  v.  Fryer,  3  Bro.        ^  Cartis  v.  Hartsfleld,  1  Car.  L.  R. 

Ch.  23.  501. 

Will.  Eq.  368.  The  Court  of  Common  Pleas  (in  PennnjWania)  cannot 
enjoin  an  executor  from  selling  real  estate  under  an  order  of  the 
Orphans'  Court.  "The  Orphans'  Court  is,  of  itself,  a  court  of  equity. 
It  sits  as  a  court  of  equity,  and,  in  a  rude  way,  uses  the  forms  of  a  court 
of  equity  when  it  orders  land  to  be  sold  for  the  payment  of  debts." 
Loomis  V.  Loomis,  27  Fenn.  233,  236,  per  Lowrie,  J. 

(a)  Equity  will  not  enjoin  an  execution,  issued  after  the  death  of  the 
plaintiff  in  the  name  of  his  administrator,  without  a  scire  facias,  Am- 
mous  V.  Whitehead,  31  Miss.  99. 


828  THE  LAW  OF  INJUNCTIONS.  [OH,  XVT. 

administrator,  permitted  two  slaves  to  go  into  possession  of 
B.,  a  distributee,  before  all  the  debts  were  paid,  npon  condi- 
tion that  he  should  give  a  refunding  bond ;  and  the  latter 
sold  them  to  G.  without  giving  the  bond ;  and  trover  was 
brought  by  A.  against  C,  and  recovery  had  for  the  value  of 
the  slaves:  in  a  bill  by  0.,  to  enjoin  the  collection  of  this 
judgment  for  all  beyond  B.'s  share  of  the  anpaid  debts, 
held,  his  liability  was  that  which  would  have  existed  against 
B.  on  his  bond,  had  he  given  one,  and  A.  should  be  restrained 
by  injunction  from  collecting  anything  beyond  that  sum.* 
So  where  a  party  claimed  to  be  executor  and  universal 
legatee  under  a  will,  proved  the  will,  took  possession  of  a 
considerable  part  of  the  effects,  and  threatened  to  take  the 
whole;  A.,  one  of  the  executors,  under  a  shortly  subsequent 
and  revoking  will,  with  B.  and  C,  filed  a  bill  in  equity  to 
enjoin  such  taking  possession,  and  to  stay  the  trial  of  actions 
brought  by  the  defendant  against  debtors  to  the  estate,  in- 
cluding A.,  B.,  and  0.  Per  Vice-Chancellor:  "  As  you  state 
the  defendant  is  insolvent,  you  have  shown  a  case  where 
irreparable  mischief  may  ensue,  and,  under  the  circumstances, 
take  your  motion,  upon  paying  into  court  the  money  sought 
to  be  recovered  by  the  actions."*  So  where  the  testator  de- 
vised to  his  executors  for  the  payment  of  debts ;  on  a  bill  by 
some  of  the  creditors,  stating  that  the  executor  refused  to 
execute  the  trust,  and  that  he  threatened  to  prefer  certain  of 
the  creditors,  having  no  claim  to  such  preference,  he  was 
enjoined  from  selling,  except  under  the  direction  of  the  court.' 
So  an  insolvent  gave  to  A.  and  B.,  his  sureties  in  a  guardian's 
bond,  a  note  for  the  amount  of  a  dei^ciency  in  his  guardian's 
account  They  sued  the  note,  and  obtained  judgment  and 
execution,  which  was  satisfied  in  part  by  a  levy  upon  real 
estate,  set  ofi'to  them  jointly.  B.  having  paid  the  deficiency, 
and  continued  in  possession  of  the  whole  estate,  in  person, 
or  by  his  grantee;  held,  he  was  entitled  to  an  injunction 

>  Johnaton  v.  Howell,  4  Jones  Eq.        '  HanBfield  v,  Shaw,  3  Madd.  60. 
87.  *  Depan  v,  Mo&es,  3  John.  Ch.  349. 


CH.  XVI.]         EXECUTORS  AND  ADMINISTRATORS.  829 

agaJDst  the  executors  of  A.,  to  restrain  them  from  selling  their 
testator's  legal  estate  in  the  premises,  unless  they  shall  have 
accounted  with  B.  on  such  terms  as  the  court  may  direct.^ 
So  where  an  administrator  in  one  State,  without  settlement 
of  his  administration,  brings  the  property,  or  a  part  of  it, 
into  another,  in  fraud  of  the  rights  of  creditors  and  distri- 
butees ;  chancery  will  hold  him  to  account  as  a  trustee,  and 
compel  him,  at  the  instance  of  either  creditor  or  distributee, 
to  surrender  the  trust  estate.*  So  A.,  an  administrator,  re- 
covered a  judgment  against  B.,  a  distributee,  for  $8,000.  B. 
filed  a  bill  to  enjoin  the  sale  of  his  property  under  the  judg- 
ment, in  which  it  was  averred  that  there  were  funds  in  the 
hands  of  A.  coming  to  him,  amounting  to  $5,000 ;  that  A. 
had  held  possession  of  the  estate  six  or  seven  years,  and  was 
believed  to  be  insolvent;  but  not  that  the  securities  to  the 
administration  bond  were  involved.  Held,  the  bill  could  not 
be  dismissed  upon  demurrer,  but  the  injunction  must  be  re- 
tained till  a  hearing  thereon.' 

§  8.  But  on  a  bill  charging  executors  with  having  con- 
verted a  part  of  the  estate  to  their  own  use,  with  being  in- 
solvent, and  being  about  to  sell  real  estate  in  a  manner  for- 
bidden by  the  will,  &c.,  an  injunction  was  granted  restraining 
the  sale.  The  executors  answered,  explaining  their  conduct, 
and  moved  that  the  injunction  be  dissolved  ;  and  it  was  dis- 
solved.^ So  where  a  creditor,  in  a  suit  at  law  against  the 
administrator  of  his  debtor,  relied  upon  the  account  of  sales 
of  the  administrator  as  evidence  of  the  assets,  and  a  fair  trial 
was  had ;  held,  he  was  bound  by  the  verdict,  unless  he  could 
show  that  the  administrator  had  deceived  him  by  fraudulent 
representations,  and  that  he  could  not  come  into  equity  to 
avoid  a  sale  by  the  administrator,  on  the  ground  that  he  was 
himself  the  beneficial  purchaser,  and  that  he  purchased  at  an 
under  price.'    So  a  bill  for  an  injunction,  to  prevent  an  exe- 

*  Brooks  V.  Fowie,  14  N.  H.  248.  *  Sohanok  v.  Schanok,  3  Halst. 

'  Fatton  V.  Orerton,  8  Hnrnph.  Ch.  140. 

192.  *  Wilson  v.  Leigh,  4  Ired.  Eq.  97. 
'  Carter  v.  MoMichael,  20  Geo.  96. 
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cutor  from  interfering  in  any  way  with  a  trust  estate,  con* 
taining  no  prayer  for  the  appointment  of  a  receiver,  cannot 
be  sustained.'  And  the  allegations,  that  the  complainants 
have  just  cause  to  fear,  and  do  fear,  the  defendants  will  remove 
certain  property  bequeathed  by  a  will  alleged  to  be  void, 
will  not  confer  jurisdiction  on  a  court  of  equity,  in  the  aV 
sence  of  allegations  that  the  complainants  have  applied,  or 
intend  to  apply  for  administration.'  So  where  a  temporary 
injunction  had  been  granted,  and  a  perpetual  injunction  was 
prayed  for,  against  executors,  who  had  failed  to  file  an  in* 
ventory  of  personal  property,  and  were  wasting  the  estate : 
but  the  surrogate  had  obliged  them  to  give  security,  until 
the  inventory  should  be  filed,  and  against  wasting  the  estate : 
held,  the  surrogate  had  full  power  to  prevent  waste,  and,  as 
he  had  exercised  it  as  far  as  he  thought  proper,  equity  would 
not  interfere.  The  temporary  injunction  was  dissolved.'  So 
where  a  slave  was  sold  by  an  administrator,  by  order  of 
court,  to  efiect  division  of  an  estate;  it  was  held  that 
chancery  would  not  enjoin  against  the  collection  of  the  pur- 
chase-money, notwithstanding  the  seller  said  he  believed  the 
girl  was  sound,  and  it  appeared  in  evidence  that  she  had  been 
sick  for  a  year  before  the  sale,  and  died  about  a  year  after 
the  sale,  having  been  under  the  influence  of  a  fatal  disease 
the  whole  time.^  So  the  laches  of  an  executor  is  no  ground 
for  injunction.'  So  where  the  defendant,  against  whom  a 
decree  is  rendered  in  favor  of  an  administrator,  for  money 
due  his  intestate,  is  notified  by  the  representatives,  that  the 
complainant  has  ceased  to  be  administrator,  and  has  no  right 
to  collect  the  money ;  if  the  defendant  has  good  ground  to 
believe  that  it  would  be  unsafe  to  pay  it  over  to  him,  his 
proper  course  is  to  file  a  bill  in  the  nature  of  a  bill  of  inter- 
pleader, and  bring  the  money  into  court ;  but,  if  he  file  a 
bill  to  enjoin  the  execution  of  the  decree,  retain  the  money 
in  his  own  hands,  and  upon  final  hearing  produce  no  evidence 

■  Bojd  V.  Mnrray,  3  John.  Ch.  48.        ^  WUliamB     v.     U'Coimaok,     7 

'  Watoonv.  Bothwell,  11  Ala.  650.    Humph.  308. 

*  Whituejt;.  Maiiro,4£dw.  Ch.  5.        *  Farlow  v.  Tillman,  21  Geo.  150. 
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to  sustain  the  material  allegations  of  his  bill,  and  they  are 
denied  by  the  answer,  the  court  must,  under  the  statute, 
award  damages  on  the  dissolution  of  the  injunction.'  So  an 
administratrix  loaned  money  belonging  to  the  estate,  for 
which  a  judgment  was  obtained  against  the  borrower,  and 
made  a  final  settlement  of  her  administration.  Subsequently, 
she  assigned  the  judgment  to  A.,  as  security  for  a  note  given 
for  money  borrowed.  The  note  not  being  paid,  A.  was  pro- 
ceeding to  collect  the  judgment,  when  B.,  sole  heir  of  the 
estate,  filed  a  bill  to  enjoin  A.  from  proceeding  to  collect  it. 
The  bill,  not  charging  fraud,  alleged  that  the  complainant 
was  entitled  to  a  share  of  the  judgment,  as  heir,  and  that  the 
administratrix  was  insolvent.  Held,  the  rights  of  third  per- 
sons could  not  be  prejudiced  in  this  state  of  facts,  until  B.,  the 
heir,  had  ascertained  and  established  his  right*  So  where  an 
administrator  brings  a  suit  for  land  for  the  benefit  of  the 
heirs,  more  than  seven  years  after  the  death  of  the  intestate, 
one  of  the  heirs  having  been  ever  since  non  compos^  and  the 
other  a  feme  covert^  and  abandoned  by  her  husband,  who 
would  not  bring  a  suit;  equity  will  not  enjoin  the  suit.' 

§  4.  An  administrator,  who  had  failed  to  plead  because 
advised  that  his  plea  would  not  avail,  and  had  afterwards 
discovered  facts,  which  made  his  plea  good,  was  held  to  be 
entitled  to  relief  against  judgment  on  default,  as  he  was 
obliged,  from  the  nature  of  his  office,  to  rely  upon  informa- 
tion.' So,  after  publication  of  his  will,  the  testator  gave  cer- 
tain property,  thereby  bequeathed,  to  those  of  his  children  to 
whom  he  had  not  previously  made  advancement.  The  exe- 
cutor by  mistake  included  the  property  in  the  inventory; 
and  those  who  had  been  advanced  procured  a  decree  for 
distribution,  having  joined  the  other  children  in  their  peti- 
tion without  their  consent.    Held,  the  joining  them  was  a 

'  Fowler  v,   Williams,  20  Ark.        '  Fleming  r.  Collins,  27  Oeo.  494. 

641.  «  Hewlett  i;.  Hewlett, 4  £dw.  Ch.  7. 

'  Grajson  v.  V^illiams,  27  Miss. 
553. 
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fraad  on  the  court,  and  the  executor  was  entitled  to  an  in- 
junction to  stay  proceedings  under  the  decree.^  So  an  injunc- 
tion will  be  granted,  on  the  application  of  an  administrator, 
upon  the  suits  of  creditors  of  his  deceased,  where  the  affiiira 
in  administration  are  involved,  complicated,  and  difficult.' 
So  after  a  general  decree  against  an  executor  to  account 
and  distribute,  a  creditor  may  be  enjoined  even  from  proceed- 
ing to  a  trial  at  law,  though  with  the  right  of  proving  costs. 
The  Lord  Chancellor  remarked:  "The  decree  gives  every 
creditor  who  carries  in  a  claim  equal  to  that  of  a  creditor  by 
judgment.  The  court  does  not  take  away  from  a  creditor 
the  benefit  of  such  a  judgment,  if  prior  to  the  decree ;  but  it 
only  supports  the  decree  as  equal  in  point  of  rank  to  a  judg- 
ment, and  then  follows  the  rule  of  law  in  giving  preference  to 
the  prior  debt  in  point  of  time.'*'  So  where  equity  has  taken 
jurisdiction  over  the  estate  of  a  deceased  person,  for  the  pur- 
poses of  settlement,  it  will  restrain  by  injunction  an  action 
against  the  administrator  on  his  bond  for  an  alleged  breach 
of  duty.  If  the  suit  was  commenced  before  the  decree  for 
an  account  was  entered,  the  order  will  be  to  stay  its  farther 
prosecution,  but  if  commenced  afterwards,  the  suit  may  be 
dismissed.^  So  averments  of  an  irregular  sale  of  land  by 
administrators,  and  of  acquiescence  by  the  party  in  interest, 
will  sustain  a  bill  for  an  injunction  against  interference  by 
one  claiming  under  the  acquiescing  party.^  So  an  action 
was  brought  by  a  creditor  of  a  testator  against  the  executors. 
Plea,  the  decree  in  a  suit  for  administration.  The  plea  was 
adjudged  bad,  and  judgment  given  for  the  plaintiff  On  a 
motion  for  an  injunction  by  the  executors,  held,  the  creditor 
should  be  enjoined  from  enforcing  his  judgment  against  the 
assets,  but  not  against  the  executors  personally .*(a) 

*  Fairly  v.  Thompson,  34  Miss.        '  Beckham  v.  Newton,  21  Oeo. 
101.  167. 

'  Berra  v.  Stroheoker,  21  Oeo.  442.        *  Barles  p.  PoppleweU,  10  8im. 

*  Goate  V.  Fryer,  2  Cox,  201.  383. 

*  Washington  v,  Bmery,  4  Jones 
Eq.  32. 

(a)  In  South  Carolina,  where  the  creditors  of  an  insolvent  estate  are 
numerous,  the  executor  may  file  a  bill  to  enjoin  them  from  proceeding 
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§  5.  Where  executors,  claiming  property,  resorted  to  the 
Court  of  Chancery  to  restrain  certain  creditors  from  taking 
it,  on  the  ground  that  it  was  needed  for  the  payment  of 
debts;  and  it  was  not  shown  that  it  was  in  fact  so  needed, 
but  the  reverse  appeared :  held,  they  were  not  entitled  to  the 
relief  sought ;  and,  if  the  fact  were  otherwise,  still,  in  the 
absence  of  insolvency,  the  remedy  would  be  at  law.'  So  a 
suit  by  a  creditor  against  executors  will  not  be  restrained, 
because  an  order  for  preliminary  accounts  and  inquiries  has 
been  obtained  in  such  suit.'  So  equity  cannot  enjoin  the 
sale  of  a  slave  belonging  to  an  estate  under  a  levy,  where  an 
indemnity  by  bond  has  been  given  to  the  sheriff,  on  a  bill  by 
the  administrator,  alleging  that  the  assets  were  insufScient 
to  pay  debts  in  full ;  for  in  such  case  the  plaintiff  claims 
merely  as  an  incumbrancer,  whose  remedy  is  at  law,  upon  the 
bond,  or  by  a  suit  to  recover  the  property.*  So  an  adminis- 
trator de  bonis  non  recovered  a  decree,  on  final  settlement, 
against  the  administrator  in  chief;  the  money  was  collected  of 
the  surety  of  the  latter;  the  decree  was  afterwards  reversed ; 
and  the  surety  sued  at  law  to  recover  the  money  which  he 
had  paid.  The  defendant,  alleging  that  he  had  paid  over 
the  money  to  the  distributees,  some  of  whom  were  insolvent, 
and  that  the  surety  had  been  indemnified  by  his  principal, 

>  Johnson  v.  The  Conneotioat  Bank,        *  JarreU  v,  Eddins,  2  P.  &  H.  (Va. ) 
21  Conn.  148.  579. 

*  Teagne  v.  Richards,  11  Sim.  46. 

at  law,  and  to  have  the  estate  administered  in  equity.  And  it  seems 
that  he  may,  in  the  same  bill,  make  his  heirs  and  devisees  defendants,  in 
order  to  compel  a  sale  of  real  estate  in  aid  of  assets.  In  such  case,  the 
practice  is,  to  make  only  one  or  two  of  the  principal  creditors  defendants, 
and  bring  in  the  others  by  order.  None  of  them  need  answer,  except 
when  specially  required  to  do  so  by  the  court,  but  may  appear  and  liti- 
gate orally.  But  all  are  enjoined,  by  order  or  injunction  issued  in  con- 
formity to  an  order,  from  suing  elsewhere.  In  such  case,  the  funds  in 
the  hands  of  the  executor  should  be  placed  in  the  possession  of  the  court 
to  be  administered ;  and  it  seems  that  a  sale  of  real  or  personal  estate 
should  be  by  a  Master.    Thompson  v.  Palmer,  2  Rich  Eq.  32. 
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prayed  for  an  injunction  against  the  plaintiff  and  the  suit  at 
law,  and  for  general  relief.  Held,  the  defendant  was  not 
entitled  to  an  injunction.^  So  where  a  claim  was  allowed  by 
an  administrator,  and  approved  by  the  probate  judge,  and  it 
was  subsequently  discovered  that  the  claim  was  statute-run 
at  the  time  it  was  allowed,  though  the  claimant  had  in  his 
possession  a  written  promise  of  the  intestate,  amounting  to  a 
renewal  of  the  debt,  which  promise  he  did  not  present;  held, 
an  injunction  could  not  be  granted  to  stay  action  on  the 
claim,  as  the  mistake  was  made  by  all  parties,  and,  before  a 
wholly  new  action  could  be  begun,  the  new  promise  itself 
would  become  statute-run.*  And  an  injunction  in  favor  of 
an  administrator,  on  the  ground  of  a  deficiency  of  assets, 
should  not  be  made  perpetual,  but  only  until  assets  shall 
come  into  his  hands,  reserving  to  the  creditors  to  show  assets 
by  8ci.fa.  at  law.' 

§  6.  Where  administrators  filed  a  bill,  praying  for  an 
injunction,  upon  the  ground  that  more  money  was  due  on  a 
previous  judgment  revived  in  their  favor  against  the  defend- 
ants, than  was  due  on  the  judgment  for  which  the  plaintiflb 
were  then  pressed  for  payment;  held,  equity  would  not  inter- 
pose by  injunction,  to  prevent  circuity  of  action,  the  remedy 
being  peculiarly  a  common  law  remedy.' 

§  7.  An  administrator,  who  wishes  an  injunction  against 
a  judgment  at  law  against  his  intestate,  must  give  the  bond 
required  by  statute  in  case  of  applications  for  injunction.' 

§  8.  Under  the  Tennessee  statutes  of  1829  and  1831,  a 
judgment  against  an  administrator  or  executor  within  six 
months  after  qualification,  and  an  execution  issued  within 
less  than  twelve  months,  cannot  be  enjoined  in  chancery.* 

>  Simmons  o.  WiUiams,  27  AU.  *  Clay  o.  BfaafUll,  T.  U.  P.  Charl- 

507.  ton,  263. 

'  Jones  V.  Underwood,  11  Tez.  116.  *  Osborn  o.  Ellis,  1  Cart.  451. 

*  Haydon  v,  Quode,  4  Hen.  AM.  *  Roohe  o.  Washington,  7  Hampli. 

460.  142. 
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§  9.  A  few  miscellaneous  cases  may  properly  here  be 
stilted,  where  the  remedy  of  injunction  has  bf^n  invoked  in 
reference  to  the  estates  of  persons  deceased. 

§  10.  Where  a  judge  of  an  orphans'  court  is  adyised  that 
an  injunction  has  been  granted  at  the  instance  of  an  executor, 
to  restrain  the  heirs  and  distributees  from  proceeding  with  a 
settlement  begun  in  such  court ;  he  should  suspend  all  fur- 
ther proceeding,  as  long  as  the  injunction  continues  in  force.^ 

§  11.  Where  suits  are  enjoined  before  judgment,  and  a  bond 
for  the  debt  given  by  the  administrator,  he  becomes  person- 
ally liable,  if  the  injunction  is  dissolved  and  the  suits  are 
prosecuted  to  judgment.* 

§  12.  The  power  of  the  Court  of  Chancery  of  Maryland, 
to  grant  injunctions  to  restrain  creditors  from  proceeding  at 
law,  after  a  decree  for  an  account,  is  not  confined  to  cases  in 
which  the  application  is  made  by  the  executor  or  adminis- 
trator, but  extends  to  applications  made  by  the  heir,  or  by 
another  creditor,  or  a  common  legatee,  or  by  a  residuary 
legatee.* 

§  13.  A.,  an  infant,  died  intestate,  possessed  of  a  slave,  and 
leaving  B.,  an  infant  brother,  her  sole  distributee.  There 
being  no  debts,  no  administration  was  taken  out,  but  the 
slave  passed  into  the  hands  of  the  father  of  B.,  and  was  levied 
on  under  an  execution  against  him.  Held,  equity  would 
restrain  a  sale.^ 

§  14.  Where  two  administrators  make  a  sale,  but  only  one 
executes  the  deed ;  equity  will  enjoin  an  ejectment  brought 
by  the  heirs  on  this  ground.' 

'  The  State  v.  The  Judge,  16  Ala.  Decis.  466.  See  Jackson  v.  Leaf,  1 
740.  Jac.  &  W.  229. 

'  Brown  v.  Speight,  30  Miss.  45.  *  Gould  v.  HiU,  18  Ala.  457. 

'  Boyd  V,  Harris,  1  Maryland  Ch.        '  Wortman  v.  Skinner,  1  Beasl. 

358. 
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§  15.  One  distributee,  who  makes  a  fraudulent  representa- 
tioD  as  to  property  of  the  estate  offered  for  sale,  without  the 
knowledge  of  the  others,  does  not  thereby  affect  their  rights. 
The  purchaser  has  his  remedy  against  him;  and  he  cannot 
enjoin  the  purchase-money.* 

■  Williams  v.  McCormack,  7  Hamph.  308. 
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CHAPTER  XVII. 


BANKRUPTS  AND  INSOLVENTS. 


§  1.  Injunction  is  a  remedy  often  resorted  to  with  refer- 
ence to  proceedings  in  bankruptcy  and  insolvency. 

§  2.  In  a  previous  chapter — Chap.  VI. — we  have  referred 
to  an  important  controversy  which  arose  between  the  United 
States  CourX  and  the  Supreme  Court  of  New  Hampshire,  with 
reference  to  the  eflFect  of  an  attachment  of  property,  prior  to  the 
institution  of  bankruptcy  proceedings,  and  the  claim  of  the 
State  Court  to  enforce  and  perfect  such  attachment,  notwith- 
standing the  subsequent  assignment.  In  the  present  connec- 
tion it  may  be  added,  that,  under  the  late  bankrupt  law,  the 
District  Court,  pending  bankruptcy  proceedings  therein,  was 
held  to  have  the  power  of  enjoining  the  enforcement  of  debts 
due  from  the  bankrupt  in  a  State  court;  and  it  was  also  held 
that  an  officer  would  be  liable  for  selling  property  after  such 
injunction.^  And,  in  general,  the  comprehensive  jurisdiction 
given  to  the  courts  of  the  United  States,  under  the  bankrupt 
law,  was  held  to  involve  to  a  certain  extent  a  control  over 
those  of  the  States.  Judge  Story,  who  may  be  regarded  as 
emphatically  the  champion  of  the  most  enlarged  jurisdiction 
of  the  former  tribunals,  remarked: ''  Under  the  provisions  of 
the  sixth  section  of  the  act,  the  District  Court  does  possess  full 
jurisdiction  to  suspend  or  control  such  proceedings  in  the  State 
courts,  not  by  acting  on  the  courts,  over  which  it  possesses 
no  authority,  but  by  acting  on  the  parties  through  the  in- 
strumentality of  an  injunction  or  other  remedial  proceedings 

1  Siinson  v.  M^Murraj,  6  Humph.  339. 
22 
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in  equity  upon  due  application  made  by  the  assignee,  and  a 
proper  case  being  laid  before  the  court  requiring  such  inter- 
ference. Such  a  course  is  very  &miliar  in  courts  of  chancery, 
in  cases  where  a  creditor's  bill  is  filed  for  the  administration 
of  the  estate  of  a  deceased  person,  and  it  becomes  necessary 
or  proper  to  take  the  whole  assets  into  the  hands  of  the 
courts,  for  the  purpose  of  collecting  and  marshalling  the 
assets,  ascertaining  and  adjusting  conflicting  priorities  and 
claims,  and  accomplishing  a  due  and  equitable  distribution 
among  all  the  parties  in  interest  in  the  estate.  Similar  pro- 
ceedings have  been  instituted  in  England  in  cases  of  bank- 
ruptcy, and  they  were,  without  doubt,  in  the  contemplation 
of  Congress,  as  indispensable  to  the  practical  working  of  the 
bankrupt  system.''^ 

§  3.  In  Massachusetts,  the  remedy  of  a  party  whose  rights 
are  affected  by  an  assignment  under  the  insolvent  laws,  when 
the  preliminary  proceedings  are  irregular,  is  by  application 
in  equity  to  arrest  the  proceedings,  and  set  aside  the  assign- 
ment. This  may  be  done,  on  petition,  by  any  party  aggrieved, 
and  the  assignment  will  thereupon  be  adjudged,  once  for  all, 
to  be  valid  or  invalid.'  And  insolvency  proceedings,  com- 
menced before  a  judge  having  no  jurisdiction,  will  be  set 
aside  on  a  bill  filed  under  statute  1888,  c.  163,  s.  18, 
more  than  a  year  after.  "Lapse  of  time  could  only  be  evi- 
dence of  acquiescence  and  consequent  assent ;  and  in  a  case 
like  the  present,  affecting  a  great  variety  of  persons  and 
interests,  consent  cannot  give  j  arisdiction."'  So,  in  Maryland , 
a  bill  was  filed  in  chancery  on  the  14tb  September,  1846,  by 
the  creditors  of  A.,  alleging  his  insolvent  condition,  and  that  he 
designed  to  give  an  undue  preference  to  certain  of  his  credi- 
tors, especially  B.  and  wife.    Upon  this  bill  an  injunction  was 

I  Cliristj,  3  How.  318.    See  Regi-  Wheelook  v.  Hastiogs,  4  Uet.  504. 

na  0.  Law,  40  Eng.  Law  and  Bq.  G4 ;  See  Cheshire,  &o.  o.  Oaj,  3  Gray, 

Hoore  v.  Jones,  23  Verm.  739.  531. 

'  Hawson  v.  Paige,  3  Graj,  239 ;  *  Grafton,  &c.   o.  Bickford  ;   per 

Partridge  v.  Hannam,  2  Met.  669  ;  Shaw,  C.  J.,  15  Gray,  564,  574. 
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granted,  restrainiDg  A.  from  giving,  and  B.  and  wife  from 
taking,  any  such  preference.  On  the  29th  of  the  same  month, 
B.  and  wife  filed  a  bill  on  the  equity  side  of  the  Baltimore 
County  Court,  alleging  A.'s  indebtedness  to  them  on  account 
of  his  misapplication  of  certain  trust  funds  belonging  to  the 
wife,  and  bis  promise  to  secure  them  by  a  conveyance  of 
certain  real  estate,  which  he  had  failed  to  do,  and  praying 
that  he  might  be  decreed  to  pay  them  the  sum  thus  due 
under  the  trust.  A.  answered  this  bill,  admitting  its  aver- 
ments, and,  on  the  8 1st  of  October  following,  a  decree  was 
passed  by  the  Baltimore  County  Court,  directing  A.  to  bring 
into  court  the  amount  ascertained  and  admitted  to  be  due  to 
the  complainants.  Held,  that  the  original  bill  of  September 
14th  drew  to  the  Court  of  Chancery  the  whole  litigation  in 
regard  to  the  distribution  of  A.'s  estate;  that  the  proceed- 
ings of  B.  and  wife,  in  the  Baltimore  County  Court,  were  in 
violation  of  the  Chancellor's  injunction;  and  that  it  was 
competent  for  the  Court  of  Chancery  to  restrain,  by  injunc- 
tion, the  execution  of  this  decree,  and  treat  the  whole  pro- 
ceeding in  the  county  court  as  a  nullity.  Also,  that  the 
appropriate  remedy  for  B.  and  wife  was  in  chancery,  on  the 
original  bill,  that  court  having  ample  power  to  afford  them 
the  relief  which  they  sought  in  another  form,  in  another 
court  of  concurrent  jurisdiction.* 

§  4.  The  plaintiff,  an  insolvent,  agreed  upon  a  certain 
composition  with  his  creditors.  The  defendant,  a  creditor, 
refused  to  come  in  unless  the  plaintiff  would  give  his  note 
for  the  balance,  which  he  did ;  and  the  defendant  brought  an 
action  upon  the  note,  having  received  the  agreed  percentage. 
Held,  such  suit  should  be  enjoined.' 

■  Albert  o.  Winn,  7  Gill,  446.  '  Constantein  v,  Blache,  1  Coz, 

287. 
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PBINCIPAL  AND  AGENT. 


§  1.  In  general,  an  injunction  will  not  be  allowed,  nor  a 
decree  rendered^  against  an  agent,  where  the  principal  is  not 
made  a  party.  Thus,  to  a  bill  for  enjoining  collection  of  the 
purchase-money  for  land,  though  sold  by  an  agent,  who  took 
a  bond  to  himself,  the  principal  is  an  indispensable  party .^ 
So  one  for  whose  use  an  action  at  law  is  -brought,  which  fact 
is  apparent  from  the  record,  should  be  made  a  party  to  a 
bill  enjoining  the  judgment.' 

§  2.  Where  the  principal  is  not  subject  to  the  jurisdiction 
of  the  court  (as  in  the  case  of  a  sovereign  State)  the  rule 
may  be  dispensed  with.'  But  an  injunction  does  not  lie 
against  the  agent  of  a  foreign  government,  charged  only  with 
the  settlement  of  certain  claims  upon  such  government,  and 
acting  wholly  under  the  control  of  its  resident  ambassador. 
The  defendant  was  said  "to  be  in  much  the  same  situation 
as  an  inferior  servant,  who  is  bound  to  take  the  directions 
of  an  upper  servant,  while  both  are  bound  to  take  directions 
from  the  same  mistress ;"  and  held  to  have  all  the  immunities 
from  this  process,  provided  either  by  the  common  or  statute 
law,  which  the  ambassador  himself  would  have.'  So  it  is 
erroneous  to  make  a  mere  agent  party  to  a  suit  for  specific 
performance  of  a  contract ;  and,  if  he  is  made  a  party,  the 

>  Sweete  v.  Biggs,  5  Litt.  17 ;  9        *  Osborn  v.  Bank,  &o.,  9  Wheat. 
Wheat.  738.  738. 

*  Tamer  v.  Cos,  5  Litt.  175.  «  Berrioe   o.  Caataneda,  2  ColL 

56. 
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complainant  will  not  be  entitled  even  to  a  decree  for  costs 
against  him,  although  he  saffers  the  bill  to  be  taken  as  con- 
fessed for  want  of  an  answer. '(a) 

§  8.  The  defendant,  holding  certain  chattels  as  agent  of 
the  plaintiff,  in  breach  of  his  daty,  contracted  to  sell  them. 
Upon  the  groand  that  bj  such  sale  the  plaintiff's  title  would 
be  embarrassed,  he  was  allowed  to  maintain  a  bill  for  an 
injunction.'  So  a  bank  recovered  a  judgment  against  A. 
for  $59,000.  B.,  assuming  to  act  as  agent  and  attorney  of 
the  bank,  effected  a  compromise  with  A.  to  pay  $20,000, 
and  A.  assigned  and  delivered  over  to  B.,  as  agent  and 
attorney,  property  and  securities  to  that  amount.  The  bank 
denied  the  authority  of  B.  to  make  the* compromise.  A. 
assigned  the  property  and  securities  to  0.,  and  B.  refused  to 
redeliver  them  and  was  proceeding  to  collect  and  dispose  of 
them.  Upon  bill  filed  by  0.,  an  injunction  was  granted,  to 
restrain  the  collection  and  disposition  of  the  property  and 
securities,  and  the  Chancellor  refused  to  dissolve  the  injunc- 
tion, on  motion  to  dissolve  for  want  of  equity  in  the  bill.' 

§  4.  Where  the  payee  of  a  note  deposits  it  in  the  hands 
of  an  agent,  to  be  collected,  who  causes  a  suit  to  be  instituted 
thereon  in  the  payee's  name,  for  his  own  use,  and,  upon  a 
judgment  being  obtained,  refuses  to  yield  the  control  thereof, 
but  insists  upon  collecting  and  appropriating  the  proceeds 
to  himself;  equity  may  enjoin  the  agent  from  all  further  in- 
terference, and  the  defendants  in  the  judgment  from  paying, 
until  the  matters  shall  be  there  heard  and  adjudicated.^ 

>  Bojd  V.  Vanderkemp,  1  Barb.  *  Pratt  v.  Campbell,  Earring.  Ch. 
Ch.  273.  236. 

>  Wood  V.  Bowoliffe,  3  Hare,  308.        *  Dunn  v,  Dann,  8  Ala.  784. 

(a)  It  is  doubted  whether  service  of  notice  of  an  injunction  on  an 
agent,  when  the  principal  is  out  of  the  jurisdiction,  is  good,  especially 
when  the  former  is  merely  an  agent  for  the  sale  of  the  goods  of  the 
latter.    Carron,  &c.  v,  Maclaren,  35  Eng.  Law  and  Eq.  37. 


342  THE  LAW  OF  INJUNCTIONS.  [CH.  XVIH. 

§  5.  Under  a  contract  of  hiring  and  service,  containing  stipa- 
lations  of  such  a  natare  that  specific  performance  could  not 
be  enforced,  equity  will  not  restrain  the  employer  from  ex- 
cluding, or  enjoin  him  to  retain,  a  servant,  agent,  or  manager; 
it  seems,  even  if  there  has  been  no  breach  of  covenant  by 
the  latter.^ 

>  Blocker  r.  Brockelbank,  5  Bng.  Law  and  Eq.  67. 
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CHAPTER  XIX. 

HUSBAND  AND  WIPE ;  INFANT ;   GUARDIAN  ;   REMAINDER. 

§  1.  "  At  the  common  law  the  husband  and  wift  are  treated, 
for  most  parposes,  as  one  person. — A  man  cannot  grant  any- 
thing to  his  wife,  or  enter  into  a  covenant  with  her. — It  is 
also  generally  true  that  contracts,  made  between  husband  and 
wife,  when  single,  are  avoided  by  the  intermarriage.  Upon 
the  same  ground  it  is,  that  if  the  wife  be  injured  in  her  per- 
son or  property  during  the  marriage,  she  can  bring  no  action 
for  redress  without  the  concurrence  of  her  husband ;  neither 
can  she  be  sued,  without  making  her  husband  also  a  party. 
All  this  is  very  different  in  the  civil  law.  Courts  of  equity, 
for  many  purposes,  treat  the  husband  and  wife  as  the  civil 
law  treats  them,  as  distinct^  persons,  capable  (in  a  similar 
sense)  of  contracting  with  each  other,  of  suing  each  other, 
and  of  having  separate  estates,  debts,  and  interests."^ 

§  2.  Where  the  separate  estate  of  a  wife  is  levied  on  for 
the  debt  of  her  husband,  an  injunction  may  be  obtained  to 
stay  the  sale,  in  default  of  any  other  remedy.*  Thus  in  the 
case  of  Lady  Arundell  v.  Phipps,  Lord  Eldon  interfered  by 
injunction  in  favor  of  a  married  woman  to  protect  ancient 
family  pictures,  furniture,  and  other  articles  of  peculiar  na- 
ture and  value,  taken  on  execution  by  creditors  of  the  hus- 
band.' So  a  bequest  to  an  unmarried  woman  was  made  for 
her  separate  use.  She  aflerwards  married,  and  the  property 
was  seized  upon  an  execution  against  the  husband.    Held, 

1  2  Story  Eq.  734,  \\  1367-8.    See        '  Calhoan  o.  Cozena,  3  AIa.  498. 
Cajoe  p.  Powell,  20  Tex.  757.  *  10  V«8.  139. 
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although  the  hasbaud  was  at  law  entitled  to  the  property,  it 
was  only  as  trustee,  and  an  injunction  was  granted  to  restrain 
a  sale.^  So,  although  courts  of  equity  usually  refuse  to  restrain 
a  trespass  by  injunction,  yet,  where  property  was  bequeathed 
to  the  separate  use  of  a  feme  covert  without  any  trustee,  and 
was  about  to  be  sold  under  an  execution  against  the  husband 
for  his  debt ;  held,  the  legal  estate  being  in  the  husband,  and 
therefore  there  being  no  one  to  sue  for  the  trespass,  the  court 
would  interfere  by  injunction.*  So  A.  made  a  deed  of  slaves 
to  B.  in  trust  for  his  daughter,  which  was  not  recorded.  The 
slaves  went  into  possession  of  the  daughter's  husband,  and 
they  were  levied  on  and  sold  under  an  execution  against 
him,  and  were  bought  by  C.  B.  obtained  a  verdict  against 
C,  which  C.  never  paid.  The  daughter  filed  her  bill  for  an 
injunction  against  B.  and  0.,  for  the  specific  delivery  of  the 
slaves,  and  for  an  account  of  their  hire.  Held,  as  C.  had 
acquired  no  title  under  the  execution  sale,  and  the  verdict 
had  never  been  paid,  he  had  neither  the  legal  nor  equitable 
title,  and  the  complainant  was  entitled  to  the  relief  prayed 
for;  and  B.  was  enjoined  against  enforcing  the  verdict 
against  C.^  So  A.  married  B.,  the  sister  of  his  deceased  wife, 
in  1821.  Previous  to  the  marriage,  she  being  a  minor,  they 
executed  a  marriage  settlement,  by  which  her  property  was 
conveyed  to  a  trustee,  in  trust  for  her  separate  use  during 
her  life.  In  1824,  they  were  indicted  for  their  marriage 
and  cohabiting  as  man  and  wife,  and  appeared  by  attorney 
and  pleaded  guilty,  and  the  court  thereupon  adjudged  the 
marriage  null  and  void.  They,  however,  continued  to  live 
and  cohabit  together  as  man  and  wife ;  and  two,  at  least,  of 
their  four  children  were  born  after  the  judgment.  B.,  how- 
ever, dealt  and  was  dealt  with,  as  to  her  property,  as  a/ctne 
sole.  She  died  in  1883,  having  given  all  her  property  by 
will  to  be  equally  divided  among  her  four  children,  and 
having  appointed  A.  their  guardian.    A.  qualified  as  guar- 

I  NewUnds  r.  Painter,  4  Mj.  &       *  Smith  v.  Bank,  &o.,  4  Jones  Eq. 
Cr.  408.  303. 

*  Bosh  V.  BoBh,  3  Strobh.  Eq.  131. 
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dian,  and,  as  such,  took  possession  of  the  property.  A 
creditor  of  A.,  having  recovered  a  judgment  against  him, 
levied  his  execution  upon  certain  of  the  slaves,  so  left  by 
B.'s  will.  The  four  children,  by  their  next  friend,  brought 
a  bill  in  equity  against  the  creditor  for  an  injunction,  which 
was  granted,  and,  upon  a  hearing,  perpetuated.^  So  a  wife 
may  enjoin  execution  of  the  deed  upon  the  sale  of  a  home- 
stead under  an  execution  against  her  husband.' 

§  8.  It  is  held  that,  where  the  claimants  of  a  husband's  in- 
terest in  his  wife's  slaves  cannot  effect  a  division  without  the 
aid  of  a  court  of  equity,  a  sale  of  the  property  will  be  en- 
joined till  she  is  suitably  provided  for.*  So  equity  will,  on 
application  by  the  wife,  restrain  her  husband  from  proceed- 
ing at  law  to  obtain  possession  of  a  legacy  or  portion  in  per- 
sonal estate,  which  comes  to  her  by  will  or  inheritance,  with- 
out providing  for  her  support,  unless  she  is  residing  apart 
from  him,  without  his  consent,  and  without  sufficient  cause.^ 

§  4.  A.  borrowed  money  from  B.,  arising  from  the  sale  of 
his  wife's  real  estate,  and  gave  a  bond  therefor  payable  to 
the  wife.  On  the  husband's  death,  the  wife  brought  suit  on 
the  bond  against  A.,  who  filed  an  account  of  set-ofifs,  consist- 
ing of  the  dealings  of  B.  with  A.'s  firm,  and  alleged  an 
agreement  that  such  dealings  should  be  set  off  against  the 
bond.  This  plea  was  waived,  and  judgment  had  for  the 
plaintiff.  The  defendant  then  filed  a  bill,  praying  an  injunc- 
tion against  the  judgment.  Held,  if  the  defendant  had  any 
defence,  it  was  a  legal  one,  which  having  failed  to  make, 
with  no  excuse,  he  could  have  no  relief  in  equity.  And 
this  although  A.  was  also  B.'s  executor,  and  in  that  capacity 
was  not  a  party  to  the  previous  suit.' 

§  5.  Where  trustees  under  a  deed  from  the  wife,  who  was 

»  Kelly  V.  Scott,  6  Gratt.  479.  «  Fry  p.  Fry,  7  Paige,  461. 

'  Dnim  V.  Toxer,  10  Cal.  167 ;  Al-        *  Perkins  v,  Clemento,  1  P.  &  H. 

yerson  v.  Jones,  10  Gal.  9.  (Va.)  141. 
*  Corley  v.  Corley,  22  Geo.  178. 


846  THE  LAW  OF  INJUNCTIONS.  [CH.  XIX. 

deceased,  undertook  to  sell,  to  satisfy  debts  according  to  the 
terms  of  the  deed;  an  injunction  to  restrain  the  sale  was 
refused  to  the  husband,  who  had  paid  or  tendered  only  part 
of  the  debts.^  And  to  maintain  an  injunction  against  the 
sale  of  lands  of  a  deceased  wife  under  a  trust  deed  from  her, 
as  her  administrator,  the  husband  must  show  that  he  inheri- 
ted some  interest  in  the  land.* 

§  6.  French  stock,  belonging  to  a  bankrupt,  was  transferred 
by  him  to  his  wife,  who  afterwards  transferred  it  to  her  sis- 
ters ;  and  the  wife,  having  a  general  power  of  appointment 
over  moneys  standing  in  the  name  of  trustees  in  the  Eng- 
lish funds,  made  a  will,  by  which  she  exercised  the  power, 
and  died,  leaving  the  husband.  One  of  the  sisters,  being 
an  appointee  and  residuary  legatee,  and  usually  residing  in 
France,  took  out  administration  upon  her  estate,  with  the 
will  annexed.  Held,  the  assignee  of  the  husband  might  en- 
join the  trustees  from  transferring  any  of  the  stocks  in  the 
English  funds,  over  which  the  power  of  appointment  of  the 
wife  extended.^  So  where  the  husband  of  an  executrix  was 
abroad,  and  an  irresponsible  person ;  held,  a  party  interested 
in  the  estate  might  by  injunction  restrain  her  from  getting 
possession  of  the  assets,  and  have  a  receiver  appointed,  with 
authority  to  bring  actions  in  her  name.^ 

§  7.  In  a  suit  for  separation  of  husband  and  wife,  an  in- 
junction master  has  no  power  to  grant  an  injunction,  which 
will  deprive  the  husband  of  the  custody  of  his  children ; 
and  such  an  injunction  will  not  be  granted,  ex  parte,  by  the 
court  itself,  except  in  a  case  of  necessity,  as  to  prevent  the 
children  from  being  carried  out  of  the  jurisdiction.' 

§  8.  Where  a  suit  at  law  is  brought  against  the  husband 
and  wife,  for  the  purpose  of  affecting  her  interest,  she  is  a 
necessary  party  to  a  bill  in  chancery,  by  the  husband,  for  an 

>  Stringham  v.  Brown,  7  Clarke,        *  Stead  v.  Clay,  4  Rosa.  550. 
33.  *  Taylor  o.  Allen,  2  Atk.  213. 

«  Ibid.  *  Laurie  v,  Laurie,  9  Paige,  234. 
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injanction  to  restrain  proceedings  in  the  sait.'  But  in  a  bill 
in  equity  to  set  aside  a  will,  securing  to  the  testator's  daugh- 
ter, who  is  a  married  woman,  and  to  her  issue,  a  share  of  the 
testator's  property,  for  her  separate  use  during  coverture; 
the  husband  and  wife  should  not  join  as  complainants,  their 
interests  being  in  conflict ;  but  the  wife  should  be  made  a 
defendant' 

§  9.  Judge  Story  remarks,  that  "  the  origin  of  chancery 
jurisdiction  over  infants  is  very  obscure,  and  has  been  a 
matter  of  much  j  uridical  discussion.  The  prevailing  theory  is, 
that  the  king  is  bound  to  protect  all  his  subjects,  and  is  repre- 
sented in  this  particular  by  the  Court  of  Chancery.  Another 
explanation  is  that  guardianship  is  in  the  nature  of  a  trusty 
which  is  a  peculiar  subject  of  equity  jurisdiction. — But, 
whatever  may  be  the  true  origin  of  the  jurisdiction — it  is 
now  conceded,  on  all  sides,  to  be  firmly  established,  and  be- 
yond the  reach  of  controversy.  Indeed,  it  is  a  settled 
maxim,  that  the  king  is  the  universal  guardian  to  infants, 
and  ought,  in  the  Court  of  Chancery,  to  take  care  of  their 
fortunes."*  The  prevailing,  and  almost  universal,  practice  in 
the  United  States  has  vested  the  special  jurisdiction  of  the 
subject  in  the  Courts  of  Probate^  and  thus  rendered  the  Eng- 
lish doctrines  and  decisions  comparatively  unimportant.(a) 

<  Booth  V,  AlbertsoD,  2  Barb.  Ch.  1328*1337.    Bee  Wellesley  v.  Bean- 

313.  fort,  an  interesting  and  important 

'  Alston  V,  Jones,  3  Barb.  Ch.  397.  case. 
*  2  Story's  Eq.  pp.  692-705,  §§ 

(a)  Equity  may  restrain  a  father  from  moving  his  infant  child  out  of 
the  country.  De  Manneville  v.  De  Manneville,  10  Yes.  64.  In  cases  of 
gp*os8  dmnkenness  and  blasphemy,  the  father's  right  to  the  control  of 
his  children  is  subordinate  to  the  power  of  the  court  to  take  his  child 
from  him.  10  Yes.  62.  Where  an  infant  ward  is  about  to  marry  with- 
out the  consent  of  the  court,  an  injunction  lies,  to  restrain  the  marriage, 
and  all  verbal  or  written  communication  with  the  infant;  and  if  the 
guardian  connives  at  the  marriage,  he  may  be  enjoined  against  consent- 
ing without  leave  of  court.  Eden,  349 ;  Pearce  v.  Grutchfield,  14  Yes. 
206 ;  Water  v,  Yorke,  19  ib.  451.    A  minor  entered  into  partnership  in 
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§  10.  A  guardian^  by  request  of  the  ward,  changed  the 
ward's  personal  into  real  estate,  and  some  of  her  real  into 
personal  estate,  for  the  purpose  of  reinvesting  in  other  real 
estate.  The  ward  having  married,  her  husband  assented  to 
these  proceedings,  but  brought  a  suit  upon  a  note  taken  for 
the  real  estate  sold.  The  guardian  brings  a  bill  to  enjoin  a 
suit  against  himself,  brought  by  the  husband  as  administrator 
of  his  wife  for  the  moneys  thus  invested.  The  husband,  by 
cross-bill,  offers  to  make  a  valid  title  to  the  purchaser  of  the 
land.  Held,  the  suit  against  the  guardian  should  be  en- 
joined.* 

§  11.  Where  there  is  a  tenant  for  life  of  slaves,  and  a 
remainderman^  and  the  tenant  for  life  sells  the  slaves  to  a 
third  person,  who  threatens  to  convey  them  out  of  the  State, 
tHe  remainder-roan  is  entitled  to  an  injunction.'  But,  to  in- 
duce a  court  of  equity  to  interfere  with  a  tenant  for  life,  in 
the  enjoyment  of  his  property,  by  an  injunction  or  seques- 
tration, it  is  necessary  for  the  remainder-man  to  allege  and 
prove  &cts  and  circumstances,  showing  reasonable  ground  to 
apprehend  that  such  tenant  will  commit  a  fraud  and  defeat 
the  ulterior  estate,  by  destroying  the  property,  or  removing 
it  to  parts  unknown.'    Thus  equity  will  not  restrain  the 

'  Singleton  v.  Lore,  1  Head,  357.        *  Meroer  v.  B7rd,4  Jones  Eq.  358. 
>  Brown  v,  Wilson,  6  Ired.  Eq.  558.    See  Cross  v.  De  VaUe,  I  Wall.  (U. 

8.).  1. 

Sussex  Connty,  New  Jersey,  with  two  others,  and  put  in  $1,000.  Before 
he  came  of  age  the  partnership  was  dissolved,  the  minor  receiviog  his 
$1,000.  After  the  dissolution,  he  removed  to  Hnntingtoii  County,  and  A* 
recovered  a  judgment  against  the  members  of  the  firm,  including  the 
minor,  without  his  knowledge.  A.  transferred  the  judgment  to  B.  Three 
years  afterwards,  B.  brought  an  action  on  the  judgment,  and  recovered  a 
second  judgment,  no  process  being  served  on  the  minor.  B.  caused  aa 
execution  to  be  issued  to  the  sheriff  of  Huntington  County,  and  to  be 
levied  on  the  property  of  the  minor  there.  The  minor  filed  a  bill,  stating 
the  foregoing  facts,  charging  fraud,  &c.,  and  obtained  an  injunction  to 
stay  proceedings  on  the  execution.  On  motion,  made  to  dissolve  the 
injunction,  it  was  ordered  that  it  be  continued  to  the  hearing.  Yaa- 
syckle  v,  Borback,  2  Halst  Ch.  234. 


I 
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owner  of  a  determinable  estate  in  the  enjoyment  of  hia  rights, 
on  proof  of  an  isolated  conversation  between  him  and  the 
ulterior  claimant,  in  which  the  former,  under  the  excitement 
of  spirits  and  of  an  angry  quarrel,  made  a  threat  to  run  the 
property  off  and  defeat  the  expectancy.^ 

'  Airs  V,  Billopfl,  4  Jones  £q.  17. 
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CHAPTER  XX. 


SURETIES. 


§  1.  "Whenever  a  creditor,  in  pursuance  of  avalid  agree- 
ment for  such  a  purpose,  gives  time  for  payment  to  the 
principal  debtor  on  a  bond  or  other  security,  without  the 
consent  of  the  surety,  the  latter  will  be  held  discharged  in 
equity,  although  he  might  still  be  held  bound  at  law — whether 
the  surety  has  sustained  any  actual  damage  or  not,"  or  though 
"the  arrangement  may  be  for  his  benefit. — Under  such 
circumstances,  the  surety  has  a  right  to  restrain  the  creditor 
from  proceeding  at  law  against  him  to  recover  the  debt; 
and  a  perpetual  injunction  constitutes  the  true  and  effectual 
remedy .'^^  Thus  where  a  creditor  recovered  j  udgment  against 
the  principal  and  surety,  levied  his  execution  on  property  of 
the  principal,  and,  on  payment  of  part  of  the  execution, 
directed  the  sheriff  to  restore  the  property,  and  gave  further 
time  to  pay  the  residue,  without  the  assent  of  the  surety; 
held,  the  judgment  was  thereby  discharged  as  to  the  surety; 
and,  if  these  facts  had  been  returned  on  the  execution,  he 
might  have  been  relieved  at  law;  but,  they  not  having  been 
returned,  equity  would  enjoin  any  subsequent  execution.* 
So  A.  and  B.  signed  a  note  with  C,  as  his  sureties,  to  D. 
D.  recovered  judgment  upon  the  note,  and  assigned  it  to  E^ 
who,  with  notice  of  the  facts,  agreed  by  parol  with  C.  to 
extend  the  time  of  payment,  and  did  so.  E.  afterwards  sued 
A.,  B.,  and  0.,  upon  the  judgment,  and  A.  and  B.  unsuccess- 
fully set  up  the  extension  of  time  in  defence.  A.  and  B.  then 

I  2  Storj  Eq.  199,  §  183.    Bee        •  Baird  v.  Rioe,  1  Call,  IS. 
Tysor  r.  Satterlob,  4  Jones  Kq.  247  ; 
Armiistead  v.  Ward,  2  P.  &  U.  504. 
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filed  a  bill  for  injunction.  Held,  the  defence  was  good  in 
equity,  though  not  at  law,  and  a  perpetual  injunction  was 
ordered.* 

§  2.  And  there  are  numerous  other  cases,  where  equity 
interposes  by  injunction  for  the  relief  of  a  surety  .(a)  Thus 
where  execution  issues  on  a  judgment  against  principal  and 
surety,  and  a  part  of  the  money  is  made  by  a  levy  on  the 
estate  of  the  principal,  but  the  execution  is  returned  "  no 
money  made,"  and  an  alias  issued  against  the  surety  for  the 
whole  amount  of  the  judgment;  the  sherift'  having  absconded, 
the  surety  is  entitled  to  relief  in  equity,  and  the  court  may 
enjoin  the  execution  for  the  amount  made.'  So  where  the 
surety  on  a  note  had  a  good  defence  thereto,  of  which  the 
principal  debtor  was  the  only  witness,  a  bill  by  the  surety, 
to  restrain  a  suit  at  law  upon  the  note,  against  himself  and 
the  principal  jointly,  and  for  relief  against  the  note,  was  sus- 
tained.' So  W.  recovered  judgment  against  S.  as  prin- 
cipal, and  J.  as  surety,  on  a  simple  contract  debt.  Before 
execution  issued  W.  sued  out  a  garnishment  upon  the  judg- 
ment against  F.,  and  recovered  judgment  thereon.  Before 
this  judgment,  full  satisfaction  of  the  debt  was  made  by  J. 
Upon  proceedings  in  equity  to  comp>el  F.  to  pay  the  amount 
due  to  J.,  it  was  decreed:  That  when  J.  paid  the  original 
judgment  to  W.,  the  judgment  was  extinguished  at  law,  as 
between  W.  and  S.  and  J.,  and  that  if  the  judgment  upon 
the  garnishment  against  F.  had  been  finally  rendered  at  the 
time  of  the  payment  of  the  original  judgment,  it  would  also 
have  been  extinguished  at  law,  so  far  as  W.  was  concerned. 
That,  J.  having  paid  the  original  judgment  before  final  judg- 
ment upon  the  garnishment,  had  F.  known  the  fact,  and  in- 
terposed it  as  a  defence,  the  court  of  law  could  have  rendered 

1  Dtmham  v.  Downer,  31  Venn.        '  Fryer  v.  Anstell,  2  Stew.  119. 
249.  *  MiUer  v.  MoCan,  7  Paige,  457. 

(a)  As  to  the  same  interposition  against  a  surety,  see  Isler  v.  Turner, 
7  Humph.  116. 
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DO  judgment  against  him  in  favor  of  W.  for  the  debt  which 
he  owed  to  S.  That  on  payment  of  the  original  judgment, 
W.  having  failed  to  enter  satisfaction  thereof  in  the  manner 
prescribed  by  statute,  and  F.  being  thereby  deprived  of  the 
legal  mode  of  deriving  a  knowledge  of  such  satisfaction,  and 
having  no  actual  notice  of  the  payment  in  any  other  manner, 
and  judgment  having  been  rendered  against  him  upon  the 
garnishment  after  such  payment;  he  might  in  equity  enjoin 
the  execution  of  the  judgment,  so  far  as  W.  was  concerned. 
That  though  the  payment  of  the  original  judgment  by  J. 
extinguished  it,  and  extinguished  the  right  of  W.  to  proceed 
upon  and  enforce  the  garnishment  against  F.  at  law,  yet  such 
payment  did  not  extinguish  the  debt  which  F.  owed  S.;  and 
had  F.  filed  his  bill  to  be  relieved  from  the  judgment  against 
himself  exclusively,  upon  the  ground  of  the  payment  of  the 
original  judgment  by  J.,  having  made  J.  a  party,  equity  would 
hardly  have  granted  him  such  relief,  without  his  paying  to 
J.  the  debt  which  he  owed  to  S.,  in  the  absence  of  any  show- 
ing on  his  part  of  an  equitable  right,  to  withhold  such  pay- 
ment. That  as  the  judgment  against  F.,  in  favor  of  W.,  was 
at  law  extinguished  by  the  payment  of  the  original  judgment 
against  S.  and  J.,  and  as  the  execution  of  the  judgment  against 
F.  by  W.,  in  whose  favor  it  stood  upon  the  record  of  the  law 
court,  was  perpetually  enjoined ;  the  right  of  the  surety  to  be 
subrogated  to  the  rights  of  W.  must  be  enforced  by  a  decree 
of  a  court  of  equity,  upon  a  proper  case  made  for  its  inter- 
position by  parties  claiming  such  rights.  That,  as  judgment 
at  law  was  recovered  against  F.,  as  surety  for  S.,  by  another 
^creditor,  before  judgment  was  recovered  against  him  in  the 
garnishee  suit  in  favor  of  W.;  the  claim  of  F.  to  indemnity 
in  equity  was  hardly  cut  off  by  the  proceedings  at  law  in 
the  garnishment  suit,  where  he  was  not  permitted  to  inter- 
pose an  equitable  defence.^ 

§  8.  The  sureties  upon  a  note  cannot  maintain  a  suit  in 

>  Newton  v.  Field,  16  Ark.  216. 
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equity  to  be  relieved  against  a  judgment  at  law  upon  the 
note,  on  the  ground  that  the  note  was  given  for  a  usurious 
loan,  and  that  the  payee,  who  had  indorsed  the  note  to  the 
nominal  plaintiff  in  the  suit  at  law,  testified  on  the  voir  dire 
that  he  was  the  owner  of  the  note  and  the  plaintiff  in  interest, 
and  the  court  excused  him  thereupon  from  testifying;  the 
defendants  having  given  notice  of  the  defence  of  usury,  but 
not  having  verified  the  notice  according  to  law  so  as  to  entitle 
them  to  examine  the  plaintiff  as  a  witness.  Nor  can  they 
sustain  the  bill  upon  any  ground  which  might  have  been  set 
up  as  a  defence  in  the  action  at  law,  unless  prevented  from 
setting  it  up  by  fraud  or  accident,  or  by  the  act  of  the 
opposite  party.'  So,  where  judgments  were  recovered  against 
sureties  by  default,  and  suit  was  afterwards  brought  against 
the  administrator  of  the  principal,  in  which  the  defence  of 
usury  was  successfully  made,  he  having  accidentally  dis- 
covered the  evidence  of  it  among  the  papers  of  the  principal, 
and  judgment  therein  was  rendered  for  the  sum  loaned  only, 
which  he  paid ;  held,  this  was  a  satisfaction  of  the  judgments 
against  the  sureties  only  pro  ianto^  and  that  they  could  be 
relieved  from  the  judgments,  on  the  ground  of  usury,  only 
on  paying  the  sum  loaned  and  legal  interest.' 

§  4.  Where  a  surety  receives  a  mortgage  of  slaves  from 
his  principal  to  indemnify  him,  and  afterwards  they  are  levied 
on  for  the  debt  of  the  principal,  while  it  is  uncertain  whether 
the  surety  will  sustain  a  loss  by  his  suretyship ;  the  surety 
may  have  an  injunction  to  restrain  the  sale.'  But  upon  a 
bill,  by  a  surety,  to  be  discharged  from  his  liability,  the 
court,  having  denied  the  prayer  of  the  bill,  refused  to  grant 
an  injunction,  restraining  the  creditor  from  enforcing  the 
debt,  to  give  the  surety  an  opportunity  to  avail  himself  of 
collateral  security.^  And  where  A.,  as  surety  of  B.,  received 
two  negroes  from  him  as  indemnity ;  and  0.  afterwards  re- 

"  Vilas  V.  Jones,  1  Comst.  274.  *  Rutledger.  Greenwood,  2  Desau. 

*  Jones  r.  Kilgore,  2  Rich.  £q.  63.     389. 

*  Marshall  v.  Col  vert,  5  Leigh,  146. 
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covered  a  judgment  against  A.,  and  levied  the  execntion  on 
the  negroes,  and  A.  then  brought  an  action  of  trespass  against 
C,  and  recovered  judgment,  which  G.  enjoined  by  bill  against 
A.  alone:  held,  B.  should  have  been  made  a  party,  and  the 
bill  was  dismissed  without  prejudice.' 

§  4  a.  On  the  other  hand,  an  action  against  a  surety  may 
be  enjoined,  where  equity  requires  that  the  debt  should  be 
first  satisfied  from  securities  of  the  principal  debtor  held  by 
the  creditor  as  a  primary  fund;  more  especially  in  case  of 
doubt  as  to  their  validity.  Equity  holds  that  this  question 
should  be  first  settled  in  an  action,  and  at  the  expense  of  the 
creditor.* 

§  5.  Equity  will  not  enjoin  a  judgment  against  the  surety 
upon  a  note,  on  the  ground  that  the  note  was  procured 
through  misrepresentation  as  to  its  purpose  by  the  principal, 
unless  the  payee  were  also  guilty  of  such  misrepresentation.' 

§  6.  If  sureties  neglect,  when  judgment  is  rendered,  to 
cause  the  entry  to  be  made  that  they  are  sureties,  as  required 
by  statute  (of  Ohio),  chancery  will  not  compel  the  judgment 
creditor  to  exhaust  first  the  property  of  the  principal.^ 

§  7.  M.,  a  stockholder  in  a  manufacturing  corporation, 
with  L.,  another  stockholder,  indorsed  notes  of  the  company, 
upon  the  other  stockholders^  executing  a  bond  to  save  them 
harmless;  M.  and  L.  to  bear  any  loss  only  in  proportion  to 
the  stock  held  by  them.  The  company  afterwards  failed, 
leaving  several  of  the  notes  outstanding.  M.  conveyed 
away  his  real  estate,  and  removed  from  the  State,  and  had 
never  paid  anything  on  the  notes.  L.  and  the  other  stock- 
holders, having  paid  sundry  debts  of  the  company  on  which 
they  were  severally  hold  en  as  sureties,  procured  suits  to  be 
brought  on  the  notes,  and  the  real  estate  to  be  attached,  in 

>  King  V.  Harper,  4  Bibb,  570.  •  Orifflth  v.  Reynolds,  4  Gratt.  46. 

*  Hays  0.  Ward, 4  John.  Ch.  134.        *  Elliott  e.  Elmore,  16  Ohio,  27. 
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order  to  compel  M.  to  contribute  his  pro  rata  share  of  the 
loss.  M.  then  brought  a  bill  in  equity  against  L.  and  the 
obligors  of  the  bond,  praying  for  an  account  of  the  loss,  a 
disclosure,  and  an  injunction  against  the  suits,  and  alleging 
that  some  of  the  notes  had  been  in  fact  paid,  and  were  put 
in  suit  in  bad  faith  by  the  respondents.  Held,  in  dismissing 
the  bill,  that,  so  far  as  the  bond  was  concerned,  the  plaintiff 
had  no  cause  of  complaint,  since  it  was  only  a  bond  of  in- 
demnity, and  he  had  not  been  damnified,  having  paid  nothing 
on  his  liabilities  for  the  company ;  that  the  remedy  at  law 
was  sufficient  Also  as  the  plaintiff  was  in  any  event  to 
bear  a  portion  of  the  loss  on  the  liabilities,  the  suits  were  not 
inequitable.^ 

§  8.  A  bill  cannot  be  maintained,  by  the  sureties  of  a 
purchaser  under  the  decree  of  a  court  having  jurisdiction, 
and  after  confirmation  of  the  report  of  commissioners  for 
the  sale,  for  relief  against  a  judgment  on  the  bond  given  for 
the  purchase- money,  upon  the  ground  of  error  in  the  decree 
or  the  proceedings  under  it.' 

§  9.  A.,  being  one  of  several  defendants,  prosecuted  a 
writ  of  error,  and  the  Supreme  Court  affirmed  the  judgment. 
They  also  rendered  judgment  against  the  principal  and  sure- 
ties in  the  writ  of  error  bond.  Held,  the  sureties  could  not 
enjoin  execution  upon  the  latter  judgment,  on  the  ground 
that  the  original  co-defendants  of  their  principal  were  not 
joined  in  it,  nor  that  a  levy  had  been  made  on  their  property, 
notwithstanding  their  principal  and  his  co-defendants  had 
sufficient  property  to  satisfy  the  execution.^ 

'  Monson  v.  Lawrence,  27  Conn.        '  Worshamv.  Hardawaj,5  Gratt. 
679.  60. 

»  Turner  v.  Smith,  9  Tex.  626. 
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PARTNERS  AND  OTHERS  JOINTLY  INTERESTED. 


1.  Partners — general. 

2.  Application  of  partnership  pro- 
perty to  priyate  debts. 

9.  Dissolution  of  partnership. 
II.  Unauthorized  competition  in 
business. 
17.  Breach  of  covenant. 


18.  Misconduct  of  one  partner. 

19.  Collusion ;  negotiation  of  bills 
and  notes. 

23.  Allegations  of  the  bilL 
25.  Miscellaneous  points. 
29.  Parties    Jointly    interested — 
tenants  in  common. 


§  1.  Partnership  is  a  relation,  which  in  various  ways 
calls  for  the  action  of  a  court  of  equity ;  as,  for  the  purposes 
of  discovery,  account,  specific  performance,  and  dissolution ; 
and  in  connection  with  some  or  all  of  these  main  objects, 
and  in  some  instances  without  reference  to  any  ulterior  end, 
partnership  is  made  the  subject  of  injunction. 

§  2.  Inasmuch  as  the  individual  members  of  an  indebted 
partnership  may  also  owe  private  debts,  the  liability  of  part- 
nership property  to  satisfy  such  debts,  and  the  conflicting 
claims  of  partnership  and  private  creditors,  have  given  rise 
to  many  and  nice  questions  both  at  law  and  in  equity.  The 
general  doctrine  upon  the  subject  is  thus  stated  by  a  writer 
of  high  authority:  "The  joint  creditors,  in  case  of  insol- 
vency, are  deemed  in  equity  to  have  a  right  of  priority  of 
payment  before  the  private  creditors  of  any  separate  partner. 
The  joint  property  is  deemed  a  trust  fund,  primarily  to  be 
applied  to  the  discharge  of  the  partnership  debts  against  all 
persons  not  having  a  higher  equity.  A  long  series  of  authori- 
ties (as  has  been  truly  said)  has  established  this  equity  of  the 
joint  creditors,  to  be  worked  out  through  the  medium  of  the 
partners,  that  is  to  say,  the  partners  have  a  right,  inter  sese, 
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to  have  the  partnership  property  iBrst  applied  to  the  partner- 
ship debts,  and  no  partner  has  any  right,  except  to  his  own 
share  of  the  residue."*  The  plan  of  the  present  work,  how- 
ever, restricts  us  to  a  consideration  of  this  point  as  it  has 
arisen  upon  applications  for  injunction. 

§  3.  In  a  leading  case  upon  this  subject,'  it  was  held  that 
a  separate  creditor  of  one  partner  cannot  hold  the  partner- 
ship effects,  taken  under  an  execution  for  his  separate  debt, 
against  the  partnership  creditors.  At  the  time  the  execution 
took  place  the  partnership  was  insolvent;  but  a  commission 
of  bankruptcy  had  not  then  issued.  Sir  A.  Macdonald,  Ld. 
Ch.  B.,  said:  "The  corpus  of  the  partnership  effects  is  joint 
property ;  and  neither  party  separately  has  anything  in  that 
corpus;  but  the  interest  of  each  is  only  his  share  of  what 
remains,  after  the  partnership  accounts  are  taken. — In  law 
there  are  three  relations :  first,  if  a  person  chooses,  for  valu- 
able consideration,  to  sell  his  interest  in  the  partnership  trade; 
for  it  comes  to  that ;  or  if  his  next  of  kin  or  executors  take 
it  upon  his  death ;  or  if  a  creditor  takes  it  in  execution,  or 
the  assignee  under  commission  of  bankruptcy.  The  mode 
makes  no  difference ;  but  in  all  those  cases  the  application 
takes  place  of  the  rule,  that  the  party  coming  in  the  right 
of  the  partner  comes  into  nothing  more  than  interest  in  the 
partnership,  which  cannot  be  tangible,  cannot  be  made 
available,  or  be  delivered,  but  under  an  account  between 
the  partnership  and  the  partner ;  and  it  is  an  item  in  the  ac- 
count, that  enough  must  be  left  for  the  partnership  debts. 
What  is  the  inconvenience? — The  individual  trusted  to  the 
partnership  fund  in  his  idea  at  the  time  he  was  lending  the 
money ;  not  that  I  believe  that  is  very  common.  But  it 
may  be  dangerous  in  a  thousand  instances  to  have  anything 

1  2  Story's  Eq.  625,  §  1253.   See  Bankrnptoy,  &o.,  Chap.  4;  Merrill 

Morrison  v,  Blodgett,  8  N.  H.  238 ;  v,  Neill,  8  How.  414 ;  Glenn  v.  Gill, 

Bell    V.   Newman,  5  S.  &   R.  38 ;  2  Md.  1 ;  Doaglas  v.  Winslow,  28 

1  Pars,  on  Contr.  174 :  Somerset,  &c.,  Maine,  89. 

0.  Minot,  10  Cosh.  598  ;  Harmon  v,  ,   >  Taylor  v.  Fields,  4  Ves.  396. 
Clark,   13  Gray,  114 ;   Hmiaid  on 
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to  do  with  a  trader;  as  for  instance  to  purchase  an  estate; 
for  an  act  of  bankruptcy  may  have  been  connmitted. — But 
look  to  the  danger  on  the  other  side ;  one  partner  giving  a 
bond ;  and  the  creditors  of  the  partnership  looking  to  the 
stock  itself.  It  is  said — this  meritorious  creditor  has  a  right 
to  be  preferred  on  account  of  his  early  diligence.  But  what 
is  that,  to  which  he  is  entitled  ?  The  estate  of  a  partner  is 
debtor  to  him. — It,  therefore,  argues  nothing  to  say,  he  has 
the  merit  of  diligence,  till  we  see  upon  what  that  merit  can 
attach."* 

§  4.  In  late  American  cases  it  is  held,  that  equity  will  en- 
join the  levy  of  an  execution,  against  one  partner,  on  pro- 
perty of  the  firm,  in  which  it  is  admitted  he  has  no  interest 
which  can  pass  by  a  sale ;  though  the  bill  does  not  pray  for 
a  dissolution.*  And  where  A.  sold  out  to  B.,  his  partner, 
retaining,  by  agreement,  a  lien  upon  the  property  for  his 
own  indemnity ;  and  C,  a  private  creditor  of  B.,  was  about 
to  sell  on  execution  B.'s  interest,  before  any  account  taken : 
held,  such  sale  should  be  enjoined.* 

§  5.  Contrary  to  the  now  prevailing  rule  upon  this  subject, 
in  the  case  of  Moody  v,  Payne,*  an  injunction  was  refused, 
to  stay  an  execution  against  the  partnership  property  for  the 
debt  of  one  partner.  Chancellor  Kent  remarked,  "  I  do  not 
know  that  this  court  has  ever  undertaken  to  stop  an  execu- 
tion at  law,  in  such  a  case,  until  the  partnership  accounts 
have  been  taken,  and  it  would  be  too  much  for  me  to  assume 
it  without  precedent.  The  principle  would  go  to  stay  execu- 
tions at  law,  in  every  case,  against  the  partnership  property 
of  one  partner  who  owed  separate  debts,  until  the  disclosure 
and  liquidation  of  the  concerns  of  the  copartnership.  This 
would  produce  inconceivable  delay  and  much  embarrassment 

1  And  aee  Skipp  v.  Harwood,  or  *  Cropper  v,  Cobnm,  2  Cart,  4<>5. 

West  V.  Skipp,  1  Ves.  239 ;  2  Swanst.  *  White  v.  Parish,  20  Tex.  68S. 

&8(3 ;  Fox  V.  Haiubury,  Cowp.  445  ;  «  2  John.  Ch.  548. 
Yoang  V,  Keighly,  15  Ves.  5(>4. 
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in  respect  to  separate  creditors.'*^  And  in  a  late  case  it  is  held, 
that  chancery  will  not  entertain  a  bill  bj  a  creditor  of  a  firm, 
to  restrain  an  execution  creditor  of  an  individual  member 
from  enforcing  his  remedy  against  the  partnership  property.' 

§  6.  In  analogy  with  the  general  rule  upon  the  subject  (§  3); 
where  a  creditor  of  a  firm  agreed  that  he  would  not  pres^ 
bis  claims  at  maturity,  if  each  partner  would  give  his  own 
indorsed  note  for  half  the  amount;  and  A.,  one  partner, 
having  complied  with  the  condition,  but  B.,  the  other,  not 
having  done  so,  a  suit  was  brought  against  the  firm :  held, 
A.,  was  entitled  to  an  injunction  to  restrain  such  suit,  until 
his  note  should  be  delivered  up  to  him.'  So  one  part-owner 
of  a  steamboat  may  enjoin  the  other  from  selling  his  share, 
and  subject  it  to  other  claims,  for  which  the  complainant  is 
liable,  and  apprehends  that,  in  consequence  of  the  defend- 
ant's insolvency,  he  will  be  solely  liable.*  So  where,  on  a 
dissolution  of  copartnership  between  A.  and  B.  it  was  agreed 
that  A.  should  take  the  property,  pay  off  the  debts,  and  in- 
demnify B.  against  them,  an  injunction  was  sustained,  to 
prevent  the  misapplication  of  the  property  by  A.' 

§  7.  Upon  a  bill  to  reach  property  of  a  debtor,  the  fact, 
that  certain  stock  which  he  had  in  a  canal  company  was 
partnership  property,  in  which  another  person  was  interested, 
and  that  the  stockholders  were  personally  liable  for  the 
debts  of  the  company,  was  held  no  objection  to  granting  an 
injunction  to  restrain  him  from  parting  with  it.® 

§  8,  By  agreement  of  dissolution  between  partners,  A.  and 
B.,  A.  took  the  property  and  agreed  to  pay  the  debts.  A 
creditor,  having  recovered  judgment,  levied  his  execution 

1  See  also  Smith,  16  John.  106  n. ;  *  Childa  v.  Horr,  1  Clark,  432. 

Phillips   V.  Cook,  24  Wend.   389 ;  *  Thorns    v.   Southard,    2   Dana, 

Hergman  v.  Dettleback,  11  How.  Pr.  475. 

46.  »  Deveau  v.  Fowler,  2  Paige,  400. 

>  Toang  V.  Frier,  1  Stookt.  465.  «  Eager  v.  Price,  2  Paige,  333. 
See  Dow  v,  Saywood,  14  N.  H.  9. 


/ 


860  THE  LAW  OF  INJUNCTIONS.  [CH.  XXI. 

upon  the  property  of  both,  and  afterwards  assigned  the  judg- 
ment to  0.,  a  relative  of  A.  A.  then  assigned  part  of  the 
property  levied  on  to  D^  and  C,  by  a  sealed  instrument, 
released  his  interest  therein  to  D.,  with  full  notice  of  the  terms 
of  dissolution.  Held,  the  judgment  could  not  be  enforced 
against  B.^ 

• 

§  9.  As  we  have  suggested,  application  for  the  process  of 
injunction  is  often  made  in  connection  with  the  question  of 
dissolution;  which  latter  object  has  been  uniformly  held  to 
give  an  unquestionable  right  of  issuing  a  preliminary  in- 
junction, as  auxiliary  to  the  ultimate  object  of  the  bill.(a) 

§  10.  In  a  late  case,  a  partnership  was  entered  into  for  a 
special  purpose,  the  delivery  of  plank  stocks  at  a  certain 
place.  Subsequently,  the  partnership  was  dissolved,  the  de- 
fendant agreeing  to  pay  the  plaintiff  for  his  interest  in  the 
timber,  at  certain  rates.  A  bill  was  then  filed  to  set  aside 
this .  contract  of  dissolution,  on  the  ground  of  fraud,  and 
praying  for  an  injunction  and  a  receiver.  Upon  motion  to 
dissolve  the  injunction,  held,  that,  where  a  partnership  still 
subsists,  to  authorize  such  bill,  there  must  be  great  abuse  or 
strong  misconduct,  if  not  a  prayer  for  dissolution.  Though 
after  dissolution,  the  objection  to  an  injunction  and  the  ap- 

■  Bell  V,  Hall,  I  HaUt.  Ch.  477. 


(a)  As  to  the  prayer  for  an  Injunction  without  diasolation,  see  Good- 
man V,  Whitcomb,  1  Jac.  &  W.  592 ;  Kuchell  v.  White,  2  Y.  &  Coll.  15 ; 
Gow,  Partn.  111.  It  is  said,  "There  are  cases  where  the  court  will  lay 
injunction  or  prohibit  the  dissolution  of  a  partnership.*'  Coll.  Partn.  s. 
206.  So  it  is  saidi "  Equity  will  in  case  of  a  partnership,  existing  during 
the  pleasure  of  the  parties,  with  no  time  fixed  for  its  renunciation,  in- 
terfere (as  it  should  seem)  to  qnalily  or  restrain  that  renunciation,  unless 
it  is  done  under  fair  and  reasonable  circumstances ;  for  if  a  sudden 
dissolution  is  about  to  be  made,  in  ill  faith,  and  will  work  irreparable 
injury,  courts  of  equity  will,  upon  their  ordinary  jurisdiction  to  prevent 
irreparable  mischief,  grant  an  injunction  against  such  a  dissolution."  I 
Story  £q.  686,  {  668. 
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pointment  of  a  receiver  is  not  so  strong,  if  there  be  some 
urgent  and  pressing  necessity.  That,  upon  the  motion  to 
dissolve,  the  court  cannot  decide  that  the  contract  of  disso- 
lution is  void.  This  contract  transferred  the  legal  title  to 
the  defendant,  and  the  court  is  always  reluctant  to  interfere 
in  opposition  to  the  legal  title,  and  will  only  do  so  in  case  of 
fraud  clearly  proved,  and  of  imminent  danger.^ 

§  11.  Another  ground  of  injunction  in  case  of  partnership 
is  thus  referred  to  in  a  late  English  case. 

§  12.  "  This  court  has  jurisdiction  to  prevent  one  partner 
from  excluding  another  from,  or  from  so  acting  as  to  prevent 
the  continuance  of  the  partnership  according  to  its  terms. 
If  two  parties  agree  to  devote  their  whole  time  to  a  partner- 
ship concern,  this  court  will  not  permit  one  of  them  to  ex- 
clude the  other  from  the  partnership,  or  to  set  up  a  separate 
business  which  makes  it  impossible  that  he  should  perform 
his  partnership  obligation ;  and  the  bill  seeking  to  restrain 
the  violation  of  such  a  partnership  contract,  though  it  seeks 
nothing  but  an  injunction,  is,  in  substance,  a  bill  for  a 
specific  performance."'  And  in  another  case  it  is  said, 
"  Where  the  parties  are  partners,  and  one  of  the  partners 
contracts  that  he  shall  exert  himself  for  the  benefit  of  the 
partnership,  though  the  court  cannot  compel  a  specific  per- 
formance of  that  part  of  the  agreement,  yet,  there  being  a 
partnership  subsisting,  the  court  will  restrain  that  party  (if 
he  has  covenanted  that  he  will  not  carry  on  the  same  trade 
with  other  persons)  from  breaking  that  part  of  the  agree- 
ment."* 

§  18.  A.  and  B.  being  partners,  A.  retired  from  the  busi- 
ness, and  the  amount  to  be  paid  him  for  the  good-will  was 
left  to  arbitration.    Upon  the  verbal  understanding  that  A. 

*  O'Bryan  v.  Gibbons,  2  Md.  Ch.        "  Per  Sir  L.  Shadwell,  V.  C,  Kem- 
Decis.  9.  ble  v.  KeaHi  6  Sim.  333. 

■  Per  V.  C,  Shrewsbury,  &o.  v. 
Shrewsbury,  &c.,  1  Sim.  N.  422. 
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would  not  set  up  the  trade  on  or  near  the  same  street,  a  cer- 
tain sum  was  awarded  and  paid ;  nothing  being  said  in  the 
award  as  to  thus  continuing  the  business.  A.  having  after- 
wards started  the  business  on  the  same  street,  held,  he  should 
be  restrained  by  injunction.'  So  the  plaintiff  and  defendant, 
having  been  partners  in  stage-coaches,  agreed  upon  dis- 
solution that  the  business,  between  Newbury  and  London, 
should  belong  to  the  plaintiff,  and  that  the  defendant  should 
not  carry  on  that  business  between  those  places.  The  de- 
fendant afterwards  started  a  coach,  beginning  its  route  a  few 
miles  from  Newbury,  but  passing  through  Newbury  to 
London.  An  injunction  was  ordered  against  carrying  on 
the  business  between  Newbury  and  London.*  So  the  plain- 
tiff and  defendant,  partners,  contracted  for  the  mail,  each 
furnishing  horses  for  a  certain  part  of  the  way.  The  defend- 
ant having  improperly  horsed  the  coach,  the  postmaster  had 
been  often  obliged  to  suspend  the  contract.  Held,  it  being 
a  case  of  irreparable  injury  to  the  partnership,  the  defendant 
should  be  enjoined  from  interfering  with  the  plaintiff's  part 
of  the  road.^ 

§  14.  But  the  distinction  is  made,  that  a  temptation  to  abuse 
the  partnership  property  is  not  sufficient  ground  of  injunc- 
tion; though  it  is  otherwise,  where  a  partner  pursues  a  course 
of  great  impropriety  or  folly,  and  it  is  highly  probable  that 
the  safety  of  the  firm  and  the  rights  of  creditors  demand 
such  interference.''  This  distinction  is  illustrated  by  the 
following  case: — 

§  15.  The  plaintiff  as  one  partner  in  the  Morning  Herald 
newspaper,  filed  a  bill  against  the  others,  praying  for  an 
account,  and  an  injunction  to  restrain  them  from  using  the 
types  or  partnership  effects  and  the  name  of  the  plaintiff  in 
the  publication  of  the  English  Chronicle,  of  which  they,  but 

'  Harrison  v,  O^ardner,  2  Madd.  *  Anderson  v.  WaUaoe,  2  Moll. 

198.  54(). 

'  WiUiams  v.  WilUams,  I  J.  Wils.  «  CoU.  Partn.  §  185,  n.  3. 
473,  n. 
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not  he,  were  proprietors.  The  bill  alleged,  that  he  had  for 
many  months  been  excluded  from  his  rights  as  a  partner  in 
the  Herald,  and  that  the  partnership  effects  were  misapplied, 
as  above  stated,  intelligence  obtained  at  the  expense  of  the 
Herald  having  been  first  used  for  the  Chronicle  and  thus 
become  of  no  value  to  the  Herald;  and  that  his  name  was 
used  without  his  consent  as  publisher  of  the  Chronicle.  The 
answer  alleged  a  failure  to  account,  and  indebtedness  to  the 
firm,  on  the  part  of  the  plaintiff,  in  consequence  of  which 
they  bad  been  compelled  to  exclude  him  from  interfering  in 
the  management  of  the  paper,  the  defendants  being  a  majority 
of  shares,  expressly  authorized  by  agreement  to  control  the 
minority ;  that  the  agreement  with  the  Chronicle  was  bene- 
ficial to  the  Herald,  on  account  of  the  sum  paid  for  the  use 
of  the  effects,  and  because  the  Herald  had  the  use  of  the 
types  composed  for  new  matter  in  the  Chronicle,  and  had  also 
the  general  use  of  the  types  of  that  paper.  They  also  relied 
upon  the  long  acquiescence  of  the  plaintiff.  Sir  John  Leach, 
Y.  C,  said :  '^  The  right  of  the  majority  is  confined  to  matters 
in  the  conduct  of  the  partnership. — All  newspapers  are  to 
some  extent  rivals. — It  might,  therefore,  have  been  made  a 
question,  whether  it  would  be  a  due  act  of  management  in 
the  partnership  concern  of  a  morning  paper,  to  assist — any 
other  newspaper,  so  as  to  enable  the  majority — to  bind  the 
minority.  But  that  question  does  not  arise,  because  the 
plaintiff  is  a  party  to  the  practice  before  his  co-partners  be* 
came  the  proprietors  of  the  evening  paper,  and  because  there 
is  evidence  that  the  proprietors  of  other  morning  papers  have 
adopted  the  same  practice — so  as  to  form  a  sort  of  usage.  The 
annual  sum  paid — outweighs  the  danger  of  increased  compe- 
tition.— A  considerable  part  of  the  expense  of  a  newspaper  is 
occasioned  by  procuring  information ;  and  if  some  of  the  pro- 
prietors of  a  morning  paper  are  also  the  proprietors  of  an  even- 
ing paper,  they  may  have  a  stronger  interest  to  promote  the 
success  of  the  evening  paper  than  of  the  morning  paper,  and 
a  strong  temptation  to  use  the  information  obtained  at  the 
expense  of  the  morning  paper  for  the  benefit  of  the  evening 
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paper.  This  temptation  forms  a  powerful  objectioQ  in  all 
cases  to  the  partner  in  the  concern  of  one  newspaper  being 
permitted  to  be  a  partner  in  the  concern  of  any  other. — But 
it  is  an  objection  against  which  parties  may  protect  them- 
selves by  their  contracts.  In  the  present  case,  there  is 
actually  a  covenant,  that  the  proprietors  will  not  be  con- 
cerned in  any  other  morning  paper,"  implying  "  that  they 
might  engage  in  the  concern  of  any  evening  paper. — Equity 
would  not  permit  that  parties  bound  to  each  other  by  ex- 
press or  implied  contract  to  promote  an  undertaking  for  the 
common  benefit,  should  any  of  them  engage  in  another  con- 
cern, which  necessarily  gave  them  a  direct  interest  adverse 
to  that  undertaking.  But  the  argument  here  is — that,  if 
their  interest  be  greater  in  the  evening  paper  than  in  the 
morning  paper,  they  are  exposed  to  a  temptation  to  be  dis- 
honest.— If  they  act  honestly,  it  is  immaterial  to  the  morning 
paper  whether  the  defendants  are  or  are  not  the  proprietors 
of  the  evening  paper."  An  injunction  was  allowed,  to  re- 
strain the  defendants  from  publishing  in  the  Chronicle  a,nj 
information  obtained  at  the  expense  of  the  Herald^  till  first 
published  in  the  JTeraJc^.* 

§  15  a.  In  cases  of  this  nature  the  maxim  is  applied,  that 
he  who  seeks  equity  must  do  equity.  Therefore,  when  one  of 
two  partners  in  a  ferry,  who  were  tenants  in  common  of  the 
land  adjacent,  died,  and  his  moiety  was  sold  by  his  adminis- 
trator, and  the  purchaser  offered  to  form  a  partnership  with 
him,  and  was  refused,  and  afterwards  set  up  an  opposition 
ferry ;  a  court  of  equity  refused  to  enjoin  him.*  So  A.  and 
B.  agreed  to  work  a  coach  from  Bristol  to  London,  each  fur- 
nishing horses  for  a  distinct  part  of  the  road.  A.'s  horses 
being  seized  on  execution,  B.  furnished  horses  for  A.'s  part 
of  the  road,  and  subsequently  persisted  in  furnishing  horses 
for  the  whole  route,  and  claimed  the  whole  profits.     A. 

1  GUsBington  v.  Thwaites,  I  Sim.        '  Spann  v,  Nanoe,  32  Ala.  527. 
&  St.  124;  Cond.  Eng.  Ch.  61. 
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brings  a  bill  for  an  injunction,  but  it  was  not  allowed.  Lord 
Eldon  said:  "If  I  enjoin  the  defendant  from  bringing 
horses  to^convej  the  coaches  between  the  limits  in  question, 
I  must  enjoin  the  plaintiff  from  not  bringing  horses  there. 
I  cannot  restrain  the  defendant  unless  I  have  the  means  of 
assuring  him  that  he  shall  find  the  plaintiff^s  horses  ready. 
I  should  otherwise  enjoin  him  from  doing  that  which,  if  he 
omits  to  do,  he  will  be  liable  to  actions  by  every  person 
whom  he  has  undertaken  to  convey  from  Bristol  to  London.''^ 

§  16.  "Where  one  firm  have  sold  out  to  another,  and  agreed 
with  them  not  to  resume  the  same  business  in  the  same  place, 
and  afterwards  do  so  resume ;  a  mere  prayer  for  an  injunc- 
tion will  be  granted  on  the  application  of  a  single  member 
of  the  injured  firm,  the  injunction  being  equally  for  the 
benefit  of  his  partners;  though  it  would  be  otherwise  where 
damages  are  sought.* 

§  17.  In  reference  to  a  mere  hreach  of  covenant,  express  or 
implied,  without  other  grounds  of  interference,  it  is  said,  "Al- 
though this  court  will  interfere  where  there  is  a  breach  of 
covenant  in  articles  of  partnership,  so  important  in  its  conse- 
quences as  to  authorize  the  party  complaining  to  call  for  a 
dissolution — it  is  a  matter  of  great  consideration,  whether  it 
will  entertain  the  jurisdiction  of  pronouncing  a  decree  for  a 
perpetual  injunction  as  to  a  particular  covenant,  the  partner- 
ship not  being  dissolved  by  the  court.  There  is  one  case 
which  is  constantly  occurring,  that  of  a  partner  raising  money 
for  his  private  use  on  the  credit  of  the  partnership  firm ;  and 
the  court  interferes  then,  because  there  is  a  ground  for 
dissolving  the  partnership;  but  then  the  danger  must  be 
such,  there  must  be  that  abuse  of  good  faith  between  the 
members  of  the  partnership,  that  the  court  will  try  the  ques- 
tion whether  the  partnership  should  not  be  dissolved.    But 

>  Smith  V.  Fromont,  2  Swanst.  330.        '  Beard  v.  Dennis,  6  Ind.  200. 
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where  one  party  violates  a  particular  covenant,  and  the  other 
party  does  not  choose  to  put  an  end  to  the  partnership,  there 
may  be  a  separate  suit,  and  a  perpetual  iojunction  iu  respect 
of  each  covenant;  that  is  a  jurisdiction  that  we  have  never 
decidedly  entertained."'  Conformably  with  these  views, 
equity  will  not  interfere  by  injunction  on  the  application  of 
one  partner  against  others,  with  reference  to  the  names  used 
in  the  partnership  business,  on  the  ground  of  a  breach  of 
covenant,  where  such  breach  has  not  been  long  continued ; 
no  dissolution  of  the  partnership  being  prayed  for.  And  it 
is  doubted,  whether  even  in  that  case  an  injunction  would 
be  granted.*  But  a  surviving  partner  may  enjoin  the  execu- 
tor of  the  deceased  partner  from  using  the  partnership  name 
in  carrying  on  the  business.'  So  an  injunction  was  granted, 
to  restrain  a  partner,  who  had  abstracted  a  firm-book  from 
the  counting-house,  in  violation  of  a  covenant,  from  con- 
tinuing such  violation.^  So,  after  dissolution,  equity  will 
restrain  one  partner  from  publishing  the  letters  of  another 
relating  to  the  joint  business,  unless  demanded  by  civil  or 
criminal  justice.'  And,  in  general,  it  is  said :  "  Courts  of 
equity  construe  the  articles  strictly,  and  do  not  permit  the 
business  to  be  extended  by  any  of  the  partners,  without  the 
consent  of  all  of  them,  either  express  or  implied,  to  any 
other  business  or  branch  of  business,  of  a  different  nature, 
extent  or  kind ;  and  if  it  is  attempted  they  will  interpose  by 
way  of  injunction."*  While,  on  the  other  hand,  *^ courts  of 
equity,  in  interfering  by  way  of  injunction  in  cases  of  part- 
nership act  upon  a  sound  discretion,  and  will  not  interfere  to 
waive  by  any  breach  of  duty,  unless  they  are  of  such  a  na- 
ture as  may  produce  permanent  injury  to  the  partnership, 
or  involve  it  in  serious  perils  or  mischiefs  in  future.  A 
mere  fugitive  temporary  breach,  involving  no  serious  evils 

'  Per  Lord  Eldon,  Marshall  r.  Col-  *  Lewis  v.  Landor,  7  Sim.  421. 

man,  2  Jao.  &  W.  266.     See  3  Kent,  «  Tajrlor  r.  Davis,  3  Bear.  3S7, 

61.  n.  e. 

*  HarBhaU  o.  Colman,  2  Jao.  h  W.  *  Roberts  o.  M'Eee,  29  Geo  161. 

266.  '  Storjr,  Partn.  289,  §  193. 
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or  mischiefe,  and  not  endangering  the  future  success  and 
operations  of  the  partnership,  will,  therefore,  not  constitute 
any  case  for  equitable  relief.  Equity  will  not  interfere  in 
cases  of  frivolous  vexation,  or  for  mere  differences  of  temper, 
casual  disputes,  or  other  minor  grievances."^ 

§  18.  The  general  positive  misconduct  of  a  partner  in  refer- 
ence to  the  partnership  business  is  ground  for  injunction,  more 
especially  in  connection  with  a  prayer  for  other  relief.  Thus 
a  bill  was  filed  by  A.  and  B.,  partners  in  a  brewery,  charging 
great  misconduct  in  C,  the  defendant,  another  partner,  in 
disobliging  and  turning  away  the  customers,  inducing  ser- 
vants  to  quit,  assaulting  and  obstructing  them,  locking  up 
the  books,  retaining  as  servants,  without  consent  of  the 
plaintiff,  bruisers  and  boxers  who  obstructed  the  trade, 
threatening  to  ruin  the  business,  and  refusing  to  account. 
The  bill  prayed  for  a  valuation  and  division  of  the  stock  and 
utensils,  at  the  end  of  the  partnership,  and  for  an  injunction, 
against  any  act  to  obstruct  or  injure  the  trade.  On  motion, 
after  answer,  for  an  injunction,  ordered,  that  the  defendant  be 
restrained  from  using  force,  either  by  himself  or  any  other 
person,  to  the  obstruction  of  the  trade,  from  obstructing  or 
removing  the  servants,  and  removing  from  the  counting- 
house  any  books  or  papers  concerning  the  trade.  And  the 
plaintiffs,  upon  their  submission,  were  enjoined  in  like  man- 
ner. So  the  plaintiff  and  defendant  were  bankers,  and  part- 
ners under  a  parol  agreement.  The  defendant  introduced 
Newnham,  a  friend  of  his,  to  keep  cash  with  them ;  and  con- 
trary to  the  opinion  and  desire,  and  without  the  consent  of 
the  other  partner,  permitted  him  to  draw  upon  the  partner- 
ship; and  directed  his  bills  to  be  paid  out  of  the  joint  pro- 
perty; by  which  he  became  considerably  indebted  to  the 
partnership.  Newnham  executed  bonds  to  the  defendant 
only.  A  balance  of  above  5,000Z.  remains  due  from  Newn- 
ham, with  respect  to  which  he  referred  the  plaintiff  to  the 

>  Story,  Partn.  328-31,  §  225. 
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defendant;  who  said,  the  bank  had  no  demand  against 
Newnham.  Bill,  praying  for  an  account,  dissolution,  and 
that  the  defendant  might  be  restrained  from  executing  secu- 
rities in  the  name  of  the  firm  without  the  plaintiff *8  con^nt 
A  demurrer  to  so  much  of  the  bill  as  prayed  for  a  dissolu- 
tion was  overruled.^ 

§  19.  It  is  said,  in  an  approved  work,  that  an  injunction 
may  be  had  against  one  who  has  colluded  with  a  partner.' 

§  20.  We  shall  hereafter — Chap.  XXX. — have  occasion  to 
consider  the  application  of  injunctions,  to  restrain  the  negotia- 
tion of  bills  of  exchange  and  promissory  notes,  generally.  As 
illustrative  of  the  point  oicollusion;  whether  an  injunction  will 
be  granted  against  the  negotiation  of  a  bill  or  note  given  by 
one  partner  in  the  name  of  the  firm  for  his  separate  debt, 
seems  to  depend  upon  the  consideration,  whether  the  party 
taking  such  security  had  reason  to  suppose  that  the  partner 
had  the  right  or  authority  thus  to  use  the  name  of  the  firm. 
Lord  Eldon  regarded  the  remedy  as  applicable,  where  a 
partner,  indebted  to  the  firm,  and  unable  to  pay  his  separate 
bill  held  by  his  bankers,  substitutes  for  it,  by  a  negotiation 
with  them,  a  partnership  security,  made  and  given  without 
the  knowledge  or  consent  of  the  other  partners,  the  bankers 
knowing  it  to  be  thus  executed.'  Thus  an  injunction  having 
been  granted  against  the  defendant  White,  a  motion  was 
made  for  the  purpose  of  continuing  the  injunction,  after  the 
answer  came  in,  and  to  extend  it  to  the  defendant  Bolt ;  who 
was  connected  with  the  other  defendant  by  marriage ;  and 
had  received  from  him  a  bill  or  note  for  5,500Z.  drawn  or 
accepted  in  the  name  of  the  partnership,  and,  according  to 
the  plaintiff's  affidavits,  negotiated  it  to  Bolt  immediately, 
while  the  order  for  the  injunction  was  making,  in  considera- 
tion of  a  debt,  due  from  White  previously  to  the  commence- 

'  Master  r.  Kinton,  3  Yea.  74.  '  Hood  r.  Astor,  1  Rass.  415. 

«  Coll.  Partu.  §  340  n. 
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ment  of  the  partnership.  Bolt  had  brought  an  action  and 
denied  notice.  The  defendants  contended  that  the  case 
should  be  tried  at  law ;  but  Lord  Eldon  overruled  the  ob- 
jection, remarking  upon  the  change  of  practice  in  regard  to 
sending  cases  to  be  tried  at  law,  and  also  that  "the  dates  and 
other  circumstances,  which  may  be  very  material,  as  to  the 
bona  fides  with  which  Bolt  received  this  bill,  are  very  loosely 
stated  in  the  answer."  Afterwards  by  a  farther  answer,  put  in 
upon  exceptions,  Bolt  submitted  to  the  relief  prayed  against 
him;  and  by  consent  the  bill,  which  had  been  deposited 
with  the  Master,  was  delivered  up  to  the  plaintiff  to  be 
cancelled;  and  Bolt  was  ordered  to  discontinue  his  action.^ 

§  21.  More  especially,  a  partner  who  has  involved  the 
firm,  or  himself  become  insolvent,  will  be  enjoined  from 
drawing,  indorsing,  and  accepting  bills  in  the  firm  name, 
and  from  receiving  the  partnership  debts.* 

§  22.  A.  and  B.  entered  into  partnership,  and,  A.  having 
advanced  the  capital,  B.  gave  him  his  (B.^s)  note  for  his 
share.  The  firm  afterwards  became  insolvent,  and  sur- 
rendered the  partnership  effects  to  assignees;  but  A.  re- 
tained B.'s  note,  which  he  afterwards  transferred,  overdue. 
Held,  the  transferree  took  the  note  subject  to  an  account 
between  A.  and  B.,  and,  B.  having  paid  more  than  his  share 
of  the  partnership  debts,  and  A.  being  insolvent,  the  collec- 
tion of  the  note  was  enjoined.^ 

§  23.  An  allegation  in  a  bill  in  equity,  that  one  defendant 
claims  to  have  been  in  partnership  with  a  party  deceased, 
that  the  other  defendant,  the  administratrix,  denies  such 
partnership,  and  that  the  complainant  himself  is  ignorant 
of  the  state  of  the  case ;  is  not  "  an  averment  of  partnership" 
suflBicient  to  authorize  orders  for  an  injunction  and  a  receiver.* 

>  Jervis  v.  White,  7  Ves.  412-3-4.        •  Peck  v.  V7akely,  1  MoC.  Ch.  43. 
«  Williams  v.  Bingley,  2   Vera.        ♦  Guyton  w.  Flack,  7  Md.  398. 
278,  Raithby's  note. 
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So  where  the  representatives  of  a  deceased  partner  had  en- 
joined  the  surviving  partner  from  selling  the  joint  property 
at  public  sale;  it  was  held  thai  it  should  be  dissolved,  there 
being  no  charge  of  fraud,  insolvency,  or  misconduct  against 
the  survivor,  but  a  mere  allegation  of  a  refusal  to  account, 
and  no  proof  that  the  account  had  been  .withheld  an  unreason* 
able  time.^ 

§  24.  A  firm,  being  indebted  to  A.,  agreed  that  B.,  one  of 
the  firm,  should  take  a  lot  of  land  and  pay  the  debt  of  A. 
The  land  was  conveyed  to  A.,  to  hold  until  B.  should  pay 
him;  and  A.  leased  it  to  B.  at  a  rent  which  would  in  six 
years  pay  the  debt.  When  the  first  rent  fell  due,  A.  dis- 
trained slaves  of  B.,  on  the  premises,  which  B.  had  befbre 
the  transaction  mortgaged  to  C,  to  secure  a  debt.  C.  filed 
a  bill  against  A.  and  B.,  to  restrain  the  sale  under  the  dia* 
tress,  and  have  them  applied  to  his  debt,  and  charging  a 
combination  between  A.  and  B.  to  defraud  him  of  his  debt, 
and  also  alleging  the  sufficiency  of  the  land  to  pay  A.'s  debt. 
Fending  the  bill,  the  slaves  were  sold  on  motion  of  A.,  and 
the  money  placed  in  the  hands  of  a  receiver.  A.  then  ob- 
jected to  the  jurisdiction  of  the  court.  Held,  the  charge  of 
fraud  authorized  the  bill ;  also  the  charge  that  the  land,  was 
sufficient  to  pay  A.'s  debt,  on  the  principle  of  marshalling 
assets ;  and  A.  had  waived  objection  to  the  jurisdiction  by 
moving  for  the  sale  of  the  slaves.* 

§  26.  An  injunction  was  granted,  on  the  application  of 
one  partner,  against  the  other's  receiving  any  more  of  the 
partnership  funds,  and  a  receiver  appointed ;  the  latter  being 
in  contempt,  and  not  appearing  after  personal  service.^ 

§  26.  The  principles,  that  an  injunction  should  not  be 
granted  unless  there  is  danger  of  irreparable  loss,  and  that 

I  Shad  V.  FaUer,  Charl.   R.  M.        <  R«ad  p.  Bowen,  4  Bro.  Ch.  326, 
501.  441. 

*  Henley  v,  Perkins,  6  Oratt.  615. 
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a  prayer  for  equitable  relief  comes  too  late  after  a  judgment 
at  law,  have  no  application  to  a  bill  in  equity  for  an  account 
and  settlement  of  a  copartnership,  brought  by  one  of  the 
partners,  who  alleges  that  he  was  the  lessee  of  the  partner- 
ship property,  and  had  paid  out  more  than  he  had  received ; 
and  that  another  partner,  who  held  the  legal  title  to  the 
property,  which  equitably  belonged  to  the  company,  had 
recovered  judgment  in  ejectment  against  the  complainant, 
both  for  the  premises  and  for  mesne  profits.^ 

§  27.  Bill,  to  restrain  a  suit  on  a  bond,  in  favor  of  surviving 
partners  against  the  representatives  of  a  partner  deceased. 
It  appeared,  that  the  articles  of  partnership  provided  for  an 
annual  settlement,  and  for  payment  to  the  representatives  of 
one  deceased  of  an  allowance  in  lieu  of  profits  since  the  last 
annual  account,  proportioned  to  the  amount  of  his  share  of 
profits  during  two  years  next  preceding.  The  suit  was 
brought  for  repayment  of  the  share  of  the  partner  deceased, 
according  to  the  articles.  But  it  appeared  that  the  parties 
had  omitted  for  several  years  to  settle  the  annual  accounts, 
and  bad  engaged  in  business  to  which  the  agreement  was 
not  equitably  applicable;  and  an  injunction  was  ordered 
upon  the  prosecution  of  the  suit,  before  settlement  of  trans- 
actions pending  at  the  death  of  the  deceased  partner,  which 
resulted  in  a  loss.* 

§  28.  The  plaintiflFhad  received  money  by  bill  of  exchange 
which  belonged  to  the  defendant,  but  detained  it  upon  pre- 
tence of  some  accounts  between  them,  and,  being  sued  at 
law,  brings  a  bill  to  stay  that  suit,  and  on  account  of  the 
defendant's  alleged  insolvency  the  money  was  brought  into 
court.  Prayer  for  relief,  upon  an  agreement  made  at  the 
termination  of  a  partnership;  for  the  plaintiff,  being  at  Leg- 
horn, had  entered  into  a  partnership  with  Lee  and  Ganham, 
in  thirds,  and  being  desirous  to  break  off,  it  was  agreed  that 

'  WeUs  V,  Strange,  5  Qeo.  22.  '  Jaokson  v.  Sedgwick,  I  Sw&nat. 

460. 
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27,000  pieces  of  eight  sbould  be  paid  the  plaintiff,  which 
was  done;  and  that  the  plaintiff  should  be  indemnified 
from  any  trouble  growing  out  of  the  partnership,  and  ia 
1664  an  instrument  was  executed  accordingly.  After  this, 
the  plaintiff  formed  a  new  partnership  with  James  and  John 
Gold,  and  was  forced  bj  sentence  of  the  court  at  Florence  to 
pay  custom  to  the  Great  Duke  for  goods  imported  during 
the  former  partnership,  and  is  also  sued  by  Mico  for  a  part- 
nership debt.  To  which  the  defendant  said  that  there  were 
no  customs  due  after  seven  years,  and  that  Mico's  pretences 
were  groundless,  and  that  there  had  been  a  reference  of 
all  difiterences  to  arbitrators,  before  whom  the  matter  of  the 
customs  was  not  stood  upon.  Cur.  1.  Let  the  plaintiff 
receive  back  so  much  of  the  money  brought  into  court  as 
may  be  adequate  to  the  sum  paid  on  the  sentence  for  cus- 
tom, the  justice  whereof  is  not  examinable  here.  2.  Let  the 
defendant  take  the  rest,  subject  to  the  covenants  of  saving 
the  plaintiff  harmless  against  Mico,  &c.^ 

§  29.  It  is  ground  for  injunction  that  A.,  one  of  the 
defendants,  has  agreed  to  do  a  specific  thing,  and  B.,  the 
other  defendant,  holds  a  covenant  of  A.,  taken  in  behalf  of  the 
plaintiff,  according  to  a  prior  understanding,  and  also  holds 
a  specific  fund,  which  puts  it  in  the  power,  and  makes  it  the 
duty,  of  one  of  the  defendants  to  see  that  the  agreement  is 
carried  into  effect  by  the  other;  the  plaintiff  alleging  that  B. 
intends  to  pay  out  the  fund  contrary  to  the  understanding.' 

§  SO.  Equity  cannot  restrain  one  joint  devisee  or  one 
tenant  in  common  from  entering  upon  the  land,  at  the  suit 
of  another.* 

§  81.  One  tenant  in  common  may  enjoin  another  from  cut- 
ting saplings  and  any  timber  trees  or  underwood  at  unseason- 
able times,  which  the  law  regards  as  dealruction;  but  not  pure 

>  Gold  V.  GaDham,  2  Swanst.  343  '  Ashe  v,  Johnson,  2  Jones  £q. 
n.;  ICas.  inCh.  311.  149. 

•*  Baldwin  v.  Darst,  3  Gratt.  132. 
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ejfiitahle  tjoaate^  as  in  the  cutting  of  timber  generally.  Lord 
Eldon  says :  "  I  never  knew  an  instance  of  an  application  to 
stay  waste  by  one  tenant  in  common  against  another,  one 
tenant  in  common  having  a  right  to  enjoy  as  he  pleases/" 
But  in  a  later  case  it  is  held,  that,  if  one  co-tenant,  while  in 
possession  of  the  whole  estate  by  consent  of  the  others, 
threaten  to  commit  wilful  waste,  which  would  work  irre- 
mediable mischief,  he  may  be  restrained  by  injunction.' 

§  32.  After  a  lease  to  a  railroad  company  from  fi^e  out  of 
six  tenants  in  common,  at  a  rent  three  times  as  large  as  the 
former  rent,  the  company,  against  the  wishes  of  A.,  the  remain- 
ing tenant,  who,  in  the  language  of  the  court,  "kept  the  com- 
pany  at  arm's  length,''  made  a  railroad  upon  the  land,  which 
at  law  was  held  an  ouster.  Held,  A.  should  not  be  enjoined 
from  removing  the  rails.' 

§  33.  An  injunction  lies  to  restrain  the  sailing  of  a  ship, 
until  security  is  given  in  behalf  of  one  one-part  owner  against 
the  others,  where  the  respective  shares  are  not  apparent  and 
their  amount  is  a  subject  of  dispute,  and  for  this  reason  the 
Court  of  Admiralty  would  decline  to  interfere.  But  the 
plaintilST  must  have  acted  promptly.^ 

I  Hole  V.  Thomas,  7  Yes.  589.  ^  Haly  v,  Goodson,  2  Meri.  77  ; 

■  Twort  v.  Twori,  16  Ves.  128.         Christie  v.  Craig,  ibid.  137. 
*  Dnrhaniy  &o.  o.  Wawn,  3  Beav. 
119. 
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§  1.  Equity  has  undoubted  juriadiction  to  interfere  by 
injunction,  where  public  officers  are  proceeding  illegally  and 
improperly,  under  a  claim  of  right,  to  do  any  act  to  the  injury 
of  the  rights  of  others.^  ''It  is  not  the  mere  fact  that  a  public 
officer  is  attempting  to  exercise  a  void  authority  which  in- 
duces a  court  of  equity  to  restrain  him ;  bat,  notwithstand- 
ing he  is  a  public  officer,  that  he  is  about,  by  such  exercise, 
to  do  an  act  which  brings  the  case  within  its  peculiar  juris-  \ 
diction ;  for  example,  an  act  in  breach  of  trust,  in  derogation 
of  a  contract  which  ought  to  be  specifically  performed,  or  an 
act  of  irreparable  mischief  to  the  real  estate  of  another."* 

§  1  a.  ''The  limits  within  which  this  court  interferes  with 
the  acts  of  a  body  of  public  functionaries  are  perfectly  clear 
and  unambiguous.  So  long  as  those  functionaries  strictly 
confine  themselves  within  the  exercise  of  those  duties  which 
are  confided  to  tbem  by  the  law,  this  court  will  not  interfere. 
The  court  will  not  interfere  to  see  whether  any  alteration  or 
regulation  which  they  may  direct  is  good  or  bad;  but  if  they 
are  departing  from  that  power  which  the  law  has  vested  in 
them — if  they  are  assuming  to  themselves  a  power  over  pro- 
perty which  the  law  does  not  give  them — this  court  no  longer 
considers  them  as  acting  under  the  authority  of  their  com- 
mission, but  treats  them,  whether  they  be  a  corporation  or 
individuals,  merely  as  persons  dealing  with  property  with- 

I  Cooper  V.  Alden,  Hairing.  Ch.    Sim.  542;  GonoTer  o.  Major,  &o., 
72 ;  Mohawk,  &c.  v.  Archer,  6  Paige,    25  Barb.  513. 
83.    See  TaostaU  o.  Boothbjr,  10       >  Per  Ames,  J.,  Gh-eene  v.  Mam- 
ford,  5  R.  I.  475. 
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out  legal  authority."^  Thas  one  alleging  himself  to  be  a 
citizen  and  resident  of  the  county,  and  as  such  interested  in 
the  public  welfare,  may  enjoin  a  public  officer  from  the  com- 
mission of  a  public  wrong.'  So  the  magistrates  of  a  county 
proposed  to  cut  the  timbers  supporting  the  roadway  of  a 
bridge,  which  timbers  and  roadway,  at  the  place  to  be  cut, 
were  within  their  jurisdiction,  but  the  other  extremity  in 
another  county.  Held,  a  case  for  injunction,  on  a  bill  filed 
jointly  in  favor  of  the  Attorney-General  and  relators,  inhabit- 
ants of  the  county.'  So  while  A.  was  in  possession  and  ex- 
ercise of  an  office,  B.  ousted  him,  acting  under  a  commission 
from  the  governor;  whereupon  A.  brought  an  action  of  quo 
warranto^  on  the  ground  of  the  illegality  of  the  commission. 
Held,  that,  pending  such  action,  this  court,  in  view  of  the 
defendant's  insolvency,  might  grant  an  injunction  to  prevent 
him  from  receiving  the  fees  and  emoluments  of  the  office, 
until  the  decision.*  So  a  court  of  chancery  may  restrain, 
by  injunction,  a  special  commissioner  in  chancery  from 
executing  a  decree  of  sale.*  So  where  a  plan  for  the  drain- 
age of  a  swamp,  under  the  New  York  act  "  for  draining 
swamps  and  bog  meadows  in  the  counties  of  Orange  and 
Dutchess"  (Sess.  27,  Chap.  XCL),  proposed  by  the  inspectors, 
exceeded  their  powers,  and  would  have  been  to  the  injury 
of  the  plaintifTs  mill,  their  proceedings  were  enjoined.® 

§  2.  But  where  supervisors  have  jurisdiction  to  review 
the  orders  of  commissioners  of  highways  on  appeal,  and 
proceed  regularly  in  the  exercise  of  such  jurisdiction, 
equity  will  not  interfere  with  their  action.^  So  the  inclosure 
commissioners,  under  the  general  inclosure  act,  8  and  9  Vict. 
c.  118,  having  made  provisional  orders,  and  being  about  to 
confirm  the  valuer's  report,  pursuant  to  a  local  act,  a  bill 

1  Per  Ld.  Ch&no.  Frewin  v,  Lewis,  '  The  People  o.  Gilmer,  5  Gilman, 

4  Uj.  &  C.  254.  242. 

<  Collins  V.  Ripley,  8  Clarke,  129.  «  Belknap  v.  Belknap,  2  John.  Ch. 

*  Att'y-Gen.  v.  Forbes,  2  Mj.  &  463. 

Cr.  123.  7  Gray  v.  Lott,  18  lU.  251. 

*  Tappen  r.  Gray,  3  £dw.  Ch.  450. 
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was  filed,  alleging  certain  lands  in  the  report  to  be  lands 
not  subject  to  inclosure,  and  praying  an  injunction.  The 
lands  being  commonable,  held,  the  court  had  no  authority 
to  restrain  the  commissioners  from  making  their  award.^ 

§  8.  An  inj auction  will  not  issue  to  eject  a  clergyman, 
once  regularly  settled,  from  a  church,  merely  at  the  wish  of 
the  vestry,  there  being  no  conflict,  or  pretence  or  expecta- 
tion of  conflict,  between  him  and  another  claiming  the  office, 
or  their  adherents."  So  the  only  ground  of  injunction,  to 
restrain  a  bishop  from  passing  sentence  against  a  priest  is, 
that  he  may  affect  the  civil  rights  of  the  priest.  Where 
such  ground  exists,  the  only  cognizance  which  the  court 
will  take  of  the  case  is,  to  inquire  whether  there  is  a  want  of 
jurisdiction  in  the  bishop — whether  he  has  power  to  act,  not 
whether  he  is  acting  rightly;  and  objections  not  made  at  the 
trial  of  the  priest  will  be  considered  as  waived.'  But  in  a 
suit  for  specific  performance  of  an  agreement  for  the  sale  of 
the  next  presentation  to  a  living,  the  court  will  restrain  the 
bishop  from  taking  advantage  of  a  lapse  pending  the  suit.^ 
So  an  injunction  lies,  to  restrain  the  Archbishop  of  Dublin 
from  collating,  by  way  of  lapse,  to  a  deanery,  pending  a  suit 
in  the  consistorial  court,  respecting  the  presentment  by  the 
chapter.'  So  where  the  Archbishop  of  Canterbury  devised 
to  the  defendants  and  others  all  options  which  should  fall, 
in  trust,  to  present  his  son,  the  plaintiff,  in  the  first  place; 
and,  a  vacancy  having  occurred,  the  defendant  procured 
himself  to  be  presented  for  installation  and  indaction ;  the 
plaintiff  filed  a  bill,  and  on  motion  obtained  an  injunction,  to 
prohibit  the  bishop  from  inducting  the  defendant  or  any 
other  person,  till  answer  and  further  order.* 

§  4.   An  officer  of   court,  who  has  obtained   authority 
from  it  to  sue,  is  not  only  authorized,  but  bound,  to  proceed 

'  Turner  v,  Blamire,  19  Eng.  Lftw  *  Nicholson  v.  Enapp,  9  Sim.  326. 

and  Kq.  521.  *  Daly  v.  Archbishop,  &e.,  Flan. 

'  Youngs  V.  Ransom,  31  Barb.  49.  &  Kel.  263. 

*  Walker  V.  Wain wright,  16  Barb.  *  Potter  v.  Chapman,  Dick.  146; 

486.  Ambl.  98. 
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with  his  action,  and  is  not  to  be  restrained  by  injunction  oat 
of  another  court,  or  by  making  him  a  party  to  a  new  action, 
and  obtaining  an  injunction  against  him,  but  by  application 
to  the  court,  whose  officer  he  is,  for  instructions.^ 

§  6.  A  bill  in  equity  will  not  lie  to  compel  the  clerk  of 
the  court  to  issue  an  execution  on  a  money  judgment,  as 
there  is  a  perfect  remedy  by  action  on  his  bond.* 

§  6.  Pending  proceedings  in  the  nature  of  qvx)  toarraniOf  to 
determine  the  right  of  the  incumbent  of  a  certain  office,  an 
injunction  will  not  be  granted  to  restrain  him  from  discharg- 
ing its  duties  during  such  pendency,  and  until  the  validity  of 
the  law  under  which  he  holds  the  office  is  decided.^  So«  a 
court  of  chancery  has  no  jurisdiction  to  enjoin  a  flour  inspec- 
tor, who  entered  upon  the  discharge  of  his  duties  under  color 
of  an  appointment  by  the  Governor,  made  during  a  recess 
of  the  senate,  or  to  appoint  a  receiver  of  the  fees  and  emolu- 
ments, until  the  rights  of  the  former  inspector,  who  claimed 
to  hold  over,  and  of  the  defendant,  could  be  determined  at 
law,  although  the  latter  is  insolvent.^  So  neither  the  Supreme 
Court  nor  a  judge  in  vacation  has  any  authority,  under  the 
statutes  of  Indiana,  to  make  an  order,  by  way  of  injunction, 
requiring  the  incumbent  of  an  office,  although  his  term  has 
expired  and  his  successor  has  been  duly  elected  and  qualified, 
to  transfer  and  deliver  to  his  successor  the  appurtenances  of 
the  office.* 

§  7.  Under  (California)  Sts.  May  1, 1855,  and  March  26, 
1851,  the  commissioners  have,  by  express  terms,  no  authority 
as  to  land  outside  the  boundaries  there  specified ;  therefore 
their  sale  of  lands  outside  can  give  no  color  of  title,  and  so 
cannot  be  enjoined.* 

>  Winfleld  o.  Baooii,  24  Barb.  154.        *  Tappan  r.  Gray,  7  Hill,  259. 
«  Goodwin  v.  Glazer,  10  Cal.  333.        »  Markle  v.  Wright,  13  Ind.  548. 
s  People  0.  Draper,  24  Barb.  265.        *  Kialing  v.  Johnson,  13  Cal.  56. 
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§  8.  In  case  of  contest  between  two  sets  of  trustees  as  to 
an  election,  a  temporary  injunction  should  not  issue  against 
those  in  possession,  unless  thej  threaten  some  special  injury, 
beyond  their  mere  incumbency,  pendente  lite,^ 

%  9.  One  claimant  of  a  military  ofiBce  cannot  have  a  per- 
petual injunction  against  another,  until  the  title  of  the  latter 
has  been  directly  put  in  issue  and  expressly  adjudged  invalid, 
thus  exempting  him  from  liability  for  disobedience  to  supe- 
rior oflScers.* 

§  10.  The  plaintiffs  belonged  to  a  club,  consisting  of  those 
who  had  been  parochial  overseers  of  the  poor.  The  society 
had  long  been  in  possession  of  a  silver  tobacco-box,  inclosed 
in  two  large  silver  cases,  all  of  which  were  adorned  with 
engravings  of  public  transactions  and  heads  of  eminent  indi- 
viduals, affixed,  periodically,  for  a  long  prior  period.  These 
articles  were  always  kept  by  the  overseer  for  the  time,  to 
whom,  upon  his  coming  into  office,  they  were  delivered  by 
the  church- warden,  with  a  charge,  under  a  penalty,  to  produce 
them  at  all  meetings,  and  to  deliver  them,  on  leaving  office, 
to  the  senior  church-warden,  to  be  by  him  delivered  to  the 
succeeding  overseer.  One  of  the  defendants,  on  becoming 
overseer,  received  them  in  the  usual  form.  On  going  out  of 
office,  he  refused  to  surrender  them  unless  the  vestry  would 
pass  his  accounts,  in  which  they  had  refused  to  allow  certain 
payments.  A  meeting  was  then  called,  and  it  was  resolved 
by  the  members  attending  that  legal  steps  should  be  taken, 
and,  after  some  negotiation,  an  action  was  brought  and  the 
defendant  arrested.  Two  of  the  nominal  plaintifi&  in  that 
action  executed  a  release  to  the  defendant,  who  thereupon 
delivered  the  box  to  one  of  them.  A  bill  in  equity  was  then 
brought  against  the  parties  releasing  and  the  party  taking 
the  release  to  have  the  articles  delivered  up.  Held,  although 
there  was  a  clear  remedy  at  law,  yet,  upon  the  grounds  of  a 

■  Hartt  V.  Harrey,  32  Barb.  65.  '  People  v.  Sampson,  25  Barb.  254. 
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trust,  and  of  the  peculiar  nature  of  the  property,  the  bill 
should  be  sustained.^a) 

>  Fells  o.  Read,  3  Ves.  70. 

(a)  In  New  York,  npon  the  removal,  or  expiration  of  the  term,  of  an 
officer,  it  is  a  misdemeanor  for  him  to  refuse  to  deliver  to  his  successor, 
on  demand,  all  the  books  and  papers  of  office.  1  B.  S.  124.  If  the 
title  is  clear,  such  delivery  may  be  compelled  by  law.  Otherwise  there 
must  be  a  proceeding  in  the  nature  of  qiu)  warranto.  Ibid.,  51 ;  Code, 
i  428 ;  The  People  v.  Stevens,  5  Hill,  616. 
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CHAPTER  XXIII. 

SUBJECTS  OF  INJUNCTION. — TRUSTS. 

§  1.  Having  treated  of  the  grounds  for,  and  the  parties  to, 
the  process  of  injunction,  we  now  proceed  to  consider  the 
subjects  in  reference  to  which  this  remedy  is  ordinarily 
invoked ;  remarking,  however,  that  its  most  distinguishing 
feature,  as  part  of  the  flexible  and  remedial  system  of  equity 
jurisprudence,  is  its  applicability  and  adaptation  to  any  and 
all  subjects  which  may  happen  to  give  occasion  to  injuries 
not  susceptible  of  legal  redress. 

§  2.  Trusts  being  a  peculiar  subject  of  equity  jurisdiction, 
of  course  no  more  frequent  occasion  arises  for  the  process  of 
injunction,  than  to  regulate  the  disposition  of  trust  property. 
Thus  equity  will  enjoin  a  party  holding  land  in  trust  from 
parting  with  his  control  over  it.*  So  where  cestuis  que  trust 
were  empowered  by  the  trust  deed  to  change  the  investment 
of  the  trust  fund,  they  were  enjoined  from  *  making  any 
change  in  such  investment,  or  interfering  with  the  income 
or  profits,  without  the  sanction  of  the  court  on  notice  to  their 
creditors.'  So  where  the  trustees  of  a  chapel  were  proceed- 
ing to  mortgage  it  for  a  small  sum  without  any  apparent 
necessity,  the  court  granted  an  injunction  to  the  plaintiff 
undertaking  to  abide  any  order  which  the  court  might  make 
as  to  the  payment  of  the  debt  proposed  to  be  secured.'  In 
the  case  of  Atty.-Gen.  v.  The  Mayor,  &c.,  Wood,  V.  0^  said: 
"You  cannot,  without  previous  consent  of  this  court,  apply 
any  funds  which  may  be  in  your  hands  appropriated  by  an 

.>  Hun  V,  Freeman,  I  Ham.  490.  *  RigaH  v.  Foster,  23  Eng.  Law 

>  North  Am.  Coal  Co.  v.  Djett,  7    and  £q.  71. 
Paige,  1. 
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act  of  Parliament  to  the  given  purposes  of  that  act,  for  the 
extension  of  those  purposes,  although  it  is  purely  and  bond 
fide  an  extension  of  those  purposes,  or  a  more  enlarged  appli- 
cation of  it  to  those  purposes. — Considering  this  money  is 
trust-money  applicable  to  a  specific  purpose,  you,  tl\e  trustee, 
must  come  to  this  court."'  So,  A.  having  conveyed  property 
in  trust  for  the  payment  of  certain  judgments  which  were  a 
lien  on  such  property,  B.,  a  hmA  fids  purchaser  from  the 
trustees,  files  a  bill  against  C,  an  assignee  of  some  of  the 
judgments,  for  an  injunction,  charging  that  the  judgment- 
creditors  had  notice  of,  and  assented  to  the  trust,  and  intended 
to  rely  for  payment  upon  the  proceeds  of  the  land  sold  under 
it.  C.  answered  that  he  had  no  personal  knowledge  of  the 
plaintiff's  equity,  and  denied,  upon  information,  the  facts 
alleged.  Held,  the  answer  was  not  sufficient  to  dissolve  the 
injunction.' 

'  §  8.  But  the  court  will  enjoin  a  sale  by  fiduciary  vendors 
only  upon  strong  grounds,  and  for  irreparable  injury  or  a 
clear  breach  of  trust.*  Thus  the  court  refused  to  stay  a  sale  by 
trustees,  although  to  be  made  the  next  day,  and  although  the 
notice  was  unusually  short,  it  not  being  a  case  of  irreparable 
injury,  and  the  trustees  being  liable  to  the  cestui  for  any 
damages  which  might  result  from  a  breach  of  trust.^  And  a 
trustee,  having  a  naked  title  in  land,  cannot  be  restrained  from 
asserting  or  conveying  such  title,  or  compelled  to  convey  it  to 
a  purchaser  from  the  cestui^  without  proof  of  a  written  agree- 
ment, or  joining  the  cestui  in  the  bill.'  So,  in  Maryland,  a 
party  holding  a  lien  on  land,  based  on  a  conveyance  to  trus- 
tees for  his  security,  is  not  entitled  to  an  injunction  to  pre- 
vent a  judgment  creditor  of  the  grantor,  whose  judgment  is 
subordinate  to  the  lien,  from  enforcing  his  judgment  by  the 
sale  of  the  lands  on  execution.  The  execution  would  operate 
only  on  the  equitable  interest  of  the  judgment  debtor,  and 

»  23  Eng.  Law  and  Eq.  361.  *  Pechel  v.  Fowler,  2  Anstr.  642. 

'  Doub  V,  Barnes,  4  Gill,  1.  '  Richards  v.    Richards,  9  Grajr, 

*  Dart  on  Vend,  k  P.  38.  313. 
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would  leave  the  prior  lien  unaffected  both  at  law  and  in 
equity.^  So  A.  executed  a  document,  attested  by  two  wit- 
nesses, giving  and  granting  to  B^  his  wife,  a  freehold  house 
in  which  they  resided.  A.  afterwards  died  intestate,  and  his 
heirs  at  law  brought  ejectment  for  the  house  and  premises 
against  B.  and  obtained  a  verdict,  upon  which  B.  filed  this 
bill.  Upon  motion  to  dissolve  an  injunction,  held,  the  gift 
was  incomplete,  the  relation  of  trustee  and  cestui  que  trusi 
was  not  created,  and  the  court  would  not  assist  either  party, 
but  leave  them  as  it  found  them,  and  the  injunction  was 
dissolved.* 

§  4.  In  reference  to  the  peculiar  form  of  trusts  termed 
charities^  in  the  case  of  Atty .-Gen.  v.  The  Foundling  Hospital, 
Lord  Commissioner  Eyre  said,  "he  had  not  a  doubt  that  the 
court  had  a  jurisdiction  over  charities,  and  that  where  they 
are  founded  in  charters,  or  by  act  of  Parliament,  and  a 
visitor  appointed,  or  where  trustees  or  governors  abused 
their  trust,  the  court  could  take  notice  of  such  abuse ;  not 
in  the  character  of  a  charity,  but  as  an  abuse  of  a  trust; 
but  that  where  the  management  of  a  charity  was  intrusted 
to  governors  or  guardians  by  the  charter  or  act  of  Parlia* 
ment,  such  governors  had  a  right  to  exercise  their  discretion ; 
and  that,  as  to  opinion,  although  the  court  should  be  of  a 
different  one  from  such  governors,  it  would  not  set  up  that 
opinion  against  the  discretion  of  the  trustees."  In  conformity 
with  these  views  the  court  refused  to  restrain  the  governors 
of  the  Foundling  Hospital  from  building  on  the  charity 
estates.' 

<  Union,  &o.  v.  Ponltney,  8  QUI  &       '  Price  v.  Prioe,  8  Bng.  Law  and 
J.  324.  Eq.  271. 

>  4  firo.  Ch.  121, 165. 
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CHAPTER  XXIV. 


TAXES. 


§  1.  An  injunction  lies  against  a  tax  which  is  illegal,  or 
laid  for  fraudulent  purposes.'(a)  Thus  after  a  decision  by 
the  Supreme  Court,  that  certain  property  is  exempt  from 
taxation,  injunctions  may  issue  to  prevent  tax  assessments, 
in  order  to  prevent  a  multiplicity  of  suits.  And  though 
tax  deeds  of  the  land  would  be  void,  yet  they  would  be  a 
cloud  on  the  title,  and  the  issuing  them  may  be  restrained.' 
So  an  injunction  may  be  allowed,  to  stay  a  sale  for  taxes  on 
city  lots  assessed  by  a  city  government.'  Or  the  collec- 
tion of  a  special  tax  levied  without  authority  of  law.*  Or 
a  sale  for  taxes  by  an  officer  without  legal  authority.'  So 
upon  a  bill,  alleging  that  the  defendant,  who  was  insolvent, 
claimed  certain  lands  by  a  deed  under  an  irregular  sale  of  a 
tax  collector ;  that  he  was  threatening  and  he  and  others 
were  preparing  for  waste  and  trespass ;  that  the  complain- 
ants had  been  disturbed  and  were  likely  to  be  still  more 
seriously  in  the  enjoyment  of  the  land,  and  deprived  of  its 
profits;  the  deed  appearing  in  form  to  be  valid,  held,  an 
injunction  should  be  granted,  and  the  deed  cancelled.^  So, 
in  Pennsylvania,  the  county  treasurer  may  be  restrained  from 

•  OttawA  V,  Walker,  21  111.  605.  *  Cnlbertson  v.  CinoinDati,  16 
See  Adams  v.  Castle,  30  Conn.  404.      Ohio,  574 ;   Vanover  v.  Dayis,  27 

'  Morris,   &o.    V.    Jersey,  &o.,    1  Geo.  354. 

Beasl.  227.  >  Fremont  v.  Boling,  11  Cal.  380. 

*  Burnet  v.  Ginoinnati,  3   Ham.  *  Ljon  v.  Hunt,  11  Ala.  285. 
72. 

(a)  In  Massachusetts — Gen.  Sis.  c.  18,  s.  79 — the  court  is  authorized 
on  petition  of  ten  taxable  inhabitants  to  ei\join  the  illegal  raising  of 
money  by  a  town  or  city. 
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selling  unseated  land  for  taxes,  where  the  owners  have  paid 
the  taxes  to  the  supervisors,  and  they  have  been  returned  to 
the  commissioners.^  So  the  collection  of  a  road-tax  by  suit 
will  be  enjoined,  where  the  supervisors  have  given  no  notice 
to  non-residents,  or  opportunity  to  work  out  their  taxes,  by 
themselves  or  their  tenants;  notwithstanding  the  general 
rule  of  non-interference  where  the  right  is  doubtful,  or 
where  the  party  has  a  remedy  at  law.*  So,  in  the  import- 
ant case  of  Mott  v.  The  Pennsylvania  Railroad,*  the  remedy 
of  injunction  was  sustained,  to  enforce  the  constitutional 
principle,  that  the  legislature  has  no  power  to  alienate  any 
of  the  rights  of  sovereignty,  such  as  that  of  taxation,  so  as 
to  bind  future  legislatures ;  and  to  avoid  a  contract  made  in 
pursuance  of  such  a  legislative  act.  The  specific  ground  of 
equitable  interposition  was,  an  act  of  the  legislature  by  which 
the  defendants,  in  case  they  should  purchase  the  Main  Line 
of  Pvilic  Improvements^  should  be  thereafter  exempted  from 
all  except  certain  enumerated  kinds  of  taxes.  On  the  other 
hand  the  State  of  Ohio^  by  an  act  incorporating  the  Ohio 
University,  vested  in  it  two  townships  of  land  for  the  pur- 
poses of  the  institution,  and  authorized  the  University  to 
lease  the  lands,  providing  also  that  they  should  be  forever 
exempt  from  taxation.  The  lands  having  been  leased,  a 
subsequent  act  was  passed,  imposing  a  tax  upon  them,  and 
such  tax  was  about  to  be  levied.  Held,  the  tax  was  con- 
trary to  the  constitutional  provision  against  the  violation  of 
contracts;  and,  to  prevent  a  multiplicity  of  suits,  the  plaintiff 
might  for  himself  and  other  lessees  maintain  a  bill  for  an  in- 
junction against  the  treasurer  of  the  county.^  So  a  person 
owning  real  estate  in  the  city  of  New  York,  and  paying 
taxes  on  it,  may  by  action  against  the  corporation,  on  behalf 
of  himself  and  other  tax-paying  citizens,  enjoin  them  from 
expending  the  money  to  be  raised  by  taxation,  in  repairing 
or  paving  a  street  in  a  manner  contrary  to  an  express  law, 

>  Com.    o.    Supervisors,   &c.,  29        *  30  Penn.  9. 

Penn.  121.  «  Mattheny  v.  Golden,  5  Ohio  St. 

>  MUler  V,  Gorman,  38  Penn.  309.    361. 
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and  to  add  to  the  taxes  of  the  citizens.'  So  a  tax-payer, 
affected  by  the  illegal  payment  of  claims  against  the  county, 
may  obtain  an  injunction  to  restrain  the  making  of  such 
payment.'  So,  in  Tash  v,  Adams,^  an  injunction  was  granted 
on  the  application  of  twenty-four  taxpayers,  to  restrain  a 
town-treasurer  from  paying  out  money  in  pursuance  of  a 
vote  to  celebrate  the  surrender  of  Cornwallis.  More  espe* 
cially  as  the  application  was  made  immediately  after  the 
vote  was  passed  and  before  any  money  was  expended,  and 
as  the  money  actually  raised  and  expended  for  the  celebra- 
tion was  furnished  by  subscription,  upon  condition  that  it 
should  be  refunded  by  the  town,  if  the  court  should  sanction 
its  being  drawn  from  the  treasury. 

§.  2.  But  on  the  other  hand  it  is  held,  that  courts  of  equity 
ought  not,  except  upon  the  clearest  grounds,  to  interfere 
with  the  speedy  collection  of  public  taxes.^  That  a  writ  of 
injunction  can  only  be  issued,  where  the  complaint  makes 
out  a  case  of  equity  jurisdiction ;  and  in  all  cases  involving 
simply  the  question  of  taxation,  the  issue  is  strictly  one  of 
common  law,  and  courts  of  equity  can  take  no  cognizance 
thereof.'  That  a  party  aggrieved  by  an  illegal  taxation  has 
ample  remedy  at  law,  and  need  not  in  any  case  have  recourse 
to  a  court  of  equity ;  and  a  court  of  equity  has  no  authority 
to  restrain  by  injunction  the  collection  of  such  illegal  tax.^ 
And  that  the  unlawful  collecting  of  a  tax  is  a  mere  trespass, 
not  to  be  enjoined,  without  allegation  and  proof  of  irrepara- 
ble injury  therefrom.^  Thus,  in  Missouri,  the  Supreme  Court 
will  not  interfere  by  injunction,  to  prevent  a  sale  of  personal 
property  for  non-payment  of  taxes.'  Nor  to  restrain  a  collec- 
tor from  selling  the  plaintiff's  property  to  satisfy  a  school 

1  De  Baim  v.  The  Major,  16  Barb.  Smith,  675.    See  RobinBon  v.  Gaar, 

392.  6  Cal.  273. 

>  FoBter  o.  Coleman,  10  Cal.  278.  ^  Ritter  v.  Patch,  12  Cal.  298 ; 

*  10  Cash.  253.  Bern  v.  Patch,  ib.  299 ;  Ins.  Co.  v. 
«  23  CoDn.  232.  New  York,  33  Barb.  322. 

^  MiDtam  o.  Hajs,  2  Cal.  590.  "  Lockwood  v.  St.  Louis,  24  Mia. 

*  Wilson  v.  Mayor,  &c.,  4  £.  D.     20. 
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tax  assessed  by  the  proper  school  district.^  Nor,  where  land 
was  sold  for  taxes,  and  purchased  by  the  city  of  St.  Louis, 
and  the  city  afterwards  proposed  to  sell  it,  to  restrain  such 
sale  on  application  of  the  original  owners,  on  the  ground 
that  the  original  sale  was  irregular  and  void.'  Nor  to  re- 
strain the  collection  of  a  tax  on  the  ground  that  the  rate  of 
taxation  is  greater  than  it  would  have  been,  had  not  property 
liable  to  be  taxed  been  improperly  omitted  from  the  yalua- 
tion ;  this  fact  not  rendering  the  tax  wholly  void.'  More 
especially,  equity  will  not  enjoin  a  tax  for  mere  errors,  if 
the  levy  of  it  is  attempted  by  an  officer  de  facto  under  autho- 
rity incident  to  his  office ;  though  it  is  otherwise,  in  case  of 
levy  by  one  without  pretence  of  authority,  or  color  of  office 
to  which  such  right  is  incident/  Thus  equity  will  not  re- 
strain the  collection  of  a  school  tax,  levied  by  officers  dsjure 
or  defacto^  on  account  of  irregularities  in  their  levy  or  col- 
lection.' Nor  for  irregularities  in  the  assessment.^  So  it 
has  been  held  that  equity  cannot  enjoin  the  collection  of  a 
tax  assessed  in  the  ordinary  way,  and  unaccompanied  by 
circumstances  of  peculiar  injury,  even  if  the  law  authorizing 
the  tax  be  unconstitutional.^  And,  in  a  late  case,  an  applica- 
tion to  enjoin  an  unconstitutional  assessment  was  refused, 
the  court,  as  now  advised,  seeing  no  ground  on  which  such 
assessment  conflicts  with  the  Constitution.'  So  an  injunction 
cannot  be  had  to  restrain  the  collection  of  a  tax,  upon  the 
ground  that  the  party  has  paid  a  previous  illegal  tax.*  So 
the  Supreme  Court  of  New  York  has  no  jurisdiction  to  re- 
strain, by  injunction,  the  collection  of  taxes,  on  the  ground 
that  the  returns  are  insufficient,  and  show  no  authority  for 
the  issuing  of  the  warrants  of  collection.^®  And,  as  already 
stated,  the  adequacy  of  the  remedy  at  law  is  always  held  to 

■  Sajrre  v.  Tompkins,  23  Mis.  443.  ^  MoCov  v.  ChUioothe,  3  Ham.  380. 

'  Citj,  &o.  V.  Goode,  21  Mis.  216.  '  Thompson  9.  The  Treasamr,  &o., 

'  Exchange,  &o.  o.  Hines,  3  Ohio  11  Ohio,  8t.  678. 

(N.  B.),  1-  '  Fremont r.  Mariposa,  11  Cal.  361. 

«  Hanson  v.  Minor,  22  ni.  594.  ^  Van  Rensselaer  v.  Kidd,  4  Barb. 

•  Merritt  v.  Parris,  22  111.  303.  17;    Liyingston    v.    HoUenbeck,  4 

*  Chicago,  &c.  o.  Frar7,22  lU.  34;  Barb.  9. 
McBride  v.  Chicago,  ib.  674. 
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be  groand  for  denying  an  injunction.  As,  to  restrain  a  city 
corporation  from  enforcing  assessment  warrants  against  per- 
sonal estate,  for  the  expenses  of  a  public  improvement, 
although  the  assessment  and  warrant  may  be  illegal  and 
void.*  It  is  said  in  a  late  case,  "  We  will  not"  (stay  the  col- 
lection of  an  illegal  town  or  city  tax)  ''as  against  a  single 
tax  payer,  upon  the  mere  ground  that  it  is  illegally  assessed 
upon  him,  without  special  equities,  and  when  the  law  affords 
a  far  better  and  more  appropriate  remedy,  in  view  of  his 
rights  and  necessities  and  those  of  the  public,  than  any  which 
we  can  administer."'  So  where  the  common  council  of  a  city 
have  authority  by  law  to  make  an  assessment,  chancery  will 
not  restrain  the  collection  of  such  assessment,  under  a  warrant 
against  the  goods  and  chattels  of  the  complainant,  but  will 
leave  him  to  his  remedy  at  law«^  Nor  a  distraint  by  a  trea- 
surer, against  the  money  and  property  of  an  incorporated 
bank,  upon  the  ground  that  the  act  imposing  the  tax  is  un- 
constitutional. If  so,  the  treasurer  is  a  trespasser,  and  is 
liable  at  law.**  Nor,  in  Rhode  Island,  the  collection  of  a 
general,  or  of  a  sidewalk  tax,  of  a  town  or  city,  on  the  mere 
ground  that  it  has  been  improperly  assessed  against  the  com- 
plainant, and  that  his  real  estate  has  been  levied  upon,  and 
is  about  to  be  sold  for  its  satisfaction ;  the  remedy  at  law 
being  sufficiently  adequate,  and  far  more  consonant  with  the 
scope  and  provisions  of  the  tax  act.'  More  especially,  equity 
will  not  interfere,  if  there  is  a  statutory  remedy.*  As,  to 
enjoin  a  city  from  collecting  a  tax  imposed  by  its  street  com- 
missioners, for  widening  a  street,  the  acts  of  Assembly  and 
ordinances  of  the  city  having  given  the  right  of  appeal  to 
the  city  court,  which  remedy  the  complainants  failed  to  take.^ 
And  although  the  court  will,  by  injunction,  restrain  the  im- 
position of  any  illegal  tax  or  burden  on  the  tax-payers  of  a 

1  Dodd  V,  Hartford,  25  Conn.  232.  '  Greene  v.  Mnmford ;    SimmonB 

'  Per  Ames,  C.  J.^Qreene  v.  Mum-  v.  Same,  5  R.  I.  472. 

ford,  5  R.  I.  478.  •  Hughes  v.  Kline,  30  Penn.  227. 

»  Williams  r.  Detroit,  2  Mich.  660.  '  Methodist,  &o.  v.  The    Mayor, 

*  Mechanics',  &c.     v,    Debolt,   1  &o.,  2  Md.  Ch.  Decis.  78. 

Ohio,  591. 
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city,  upon  the  complaint  of  any  tax-payer,  who  complains 
both  in  his  own  behalf  and  in  behalf  of  those  who  are  simi- 
larly interested  with  himself,  or  on  the  complaint  of  any 
corporator  of  the  city  having  an  interest  in  the  corporate 
property,  such  complaint  showing  an  illegal  application  of 
any  part  of  the  corporate  property;  yet  in  such  case,  in 
order  to  a  complete  determination  of  all  the  rights  affected 
by  the  suit,  the  plaintiff  must  aver  that  he  files  his  complaint 
as  well  in  behalf  of  those  similarly  interested,  as  in  his  own.^ 
So  where  a  bill  in  equity  was  brought  by  the  owner  of  lotS| 
situated  on  the  plank-road  of  an  incorporated  company,  to 
restrain  the  city  government  from  collecting  an  assessment 
for  paving  the  road ;  held,  the  company  not  being  a  party, 
the  court  would  not  consider  whether  its  rights  were  infringed, 
and  the  complainant  alone  had  no  case.' 

1  Wood  V.  Draper,  24  Barb.  187.  '  Bagg  v,  Detroit,  5  Mioh.  336. 
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CHAPTER  XXV. 

CONSTITUTIONAL  OR  STATUTORY  PRIVILEGE  — COPYRIGHTS; 

PATENTS ;   TRADE-MARKS,  ETC. 


1.  Constitutional  right. 
1  a.  Statntoiy  right. 

2.  Copyrights  and  patents. 
5.  Copyrights. 

17.  Mannsoripts. 


20.  False  advertisement. 

21.  Patento. 

40.  Trade-marks. 
61.  Other  privileges. 


§  1.  A  CONSTITUTIONAL  privilege  may  be  protected  by  in- 
janction.  (See  Corporation^  Franchise^  Bridge^  Thus,  where 
a  county  is  established  by  the  legislature,  in  violation  of 
the  Constitution,  although  a  writ  of  quo  warranto  is  proper, 
equity  will  interfere,  by  injunction,  to  stop  an  organization 
of  the  county,  on  the  principle  of  quia  timet,  to  prevent  great 
and  irreparable  injury;  and  any  person  aggrieved  may  apply 
for  the  remedy.' 

§  1  a.  An  injunction  will  be  granted,  to  secure  to  a  party 
the  enjoyment  of  a  statute  privilege,  of  which  he  is  in  actual 
possession,  when  the  legal  title  is  settled.'  Or  against  ad- 
verse claims,  until  their  validity  has  been  settled  by  a  trial 
at  law.'  It  is  said,  "The  equity  jurisdiction  in  such  a  case 
is  extremely  benign  and  salutary.  Without  it,  the  party 
would  be  exposed  to  constant  and  ruinous  litigation,  as 
well  as  to  have  his  right  excessively  impaired  by  frauds 
and  evasion.  If  such  a  contrivance  as  this  case  presents  is 
to  be  tolerated,  all  our  statute  privileges  of  the  like  kind, 
on  which  millions  have  been  expended,  would  be  rendered 
of  little  value,  and  the  moneys  have  been  laid  out  in  vain." 
Thus,  upon  a  bill  by  the  plaintifi^  as  lessee  of  a  piece  of 

'  Bradley    v.   Commissioners,    2  *  Livingston  v.  Van  Ingen,  9  John. 

Humph.  428.  507. 

'  Croton,  &o.  r.  Ryder,  1  John.  Ch.  *  Croton,  &c.  v,  Rjder,  1  John.  Ch. 

611.  615. 
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ground,  against  the  trustees  of  a  turnpike,  to  stay  them  froin 
<3iggiiig  gravel;  it  appeared  that  the  ground  in  question, 
three  acres  and  a  half,  had  been  added  by  the  plaintiff,  a 
gardener,  to  seven  acres  occupied  by  him  as  such.  Held,  the 
exception  of  gardens  in  the  turnpike  act,  under  which  the 
defendants  justified,  was  not  restricted  to  gardens  annexed 
to  houses,  but  applied  to  all  fields  planted  with  garden  stuff; 
and  an  injunction  was  ordered.' 

§  2.  By  the  Constitution  of  the  United  States,  Congress  is 
empowered  to  promote  the  progress  of  science  and  the  useful 
arts,  by  securing,  for  limited  times,  to  authors  and  inventors, 
the  exclusive  right  to  their  writings  and  discoveries.  And 
by  successive  acts  of  Congress,  the  power  of  issuing  injunc- 
tions in  this  class  of  cases  is  expressly  vested  in  the  courts 
of  the  United  States.  "  Under  the  foregoing  constitutional 
and  legislative  provisions,  it  has  been  held  by  the  Court  of 
Appeals  of  the  State  of  New  York,  that  the  jurisdiction  in 
the  case  of  infringements  of  patents  is  exclusively  in  the 
courts  of  the  United  States.  The  reasoning  of  the  learned 
judge,  in  the  case  of  Dudley  v.  Mayhew,  tends  to  show  that 
the  jurisdiction,  with  respect  to  literary  works  and  mechani- 
cal inventions,  stands  upon  the  same  ground.  It  is  believed 
that  the  jurisdiction  to  restrain  by  injunction  the  infringe- 
ment of  a  patent,  or  the  invasion  of  a  copyright,  is  exclusive 
in  the  courts  of  the  United  States."" 

§  8.  An  early  English  case  seems  to  justify  this  close  con- 
nection between  the  two  rights  of  patent  and  copyright. 

§  4.  Bill  to  restrain  the  printing  of  Bibles,  the  plaintiffs 
claiming  as  king's  printers,  under  several  patents  continued 
down  by  mesne  assignments.  In  the  eighth  year  of  Charles 
I.  such  patent  was  granted  to  the  University  of  Oxford,  and 
afterwards  confirmed.    It  was  observed,  that  the  Bible  was 

■  Haghes  v.  Brand,  1  Ambl.  105.       §  17 ;  Brightlj'a  U.  S.  Dig.  193  n.  e., 
'  U.  S.  Const.  I  art.  1,  §  8 ;  6  Laws    732  n.   t. ;   Dudley  v,   Majhew,  3 
U.  S.  369 ;  U.  S.  Laws,  1836,  242,    Comst.  9 ;  WU.  £q.  Juris.  384-5. 
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translated  at  the  king's  own  charge,  and  that  printing  was 
brought  in  by  Henry  VI.  at  his  own  charge.  The  lord 
keeper  was  of  opinion  that  it  was  never  meant  by  the  patent 
to  the  University,  that  they  should  engross  the  printing,  and 
prevent  the  king's  farmers  of  the  benefit  of  their  patent;  but 
ordered  an  action  and  trial  at  law,  the  defendants  to  admit 
the  printing  a  competent  number  of  Bibles,  and  refused  an 
intermediate  injunction.' 

§  5.  Copyrights  are  a  frequent  subject  of  equity  jurisdic- 
tion and  of  injttnction.(a)  As  showing  the  necessity  for  the 
remedy  of  injunction  in  the  case  of  copyrights,  Judge  Story 
remarks:  "The  sale  of  copies  by  the  defendant  is  not  only, 
in  each  instance,  taking  from  the  author  the  profit  upon  the 
individual  book,  which  he  might  otherwise  have  sold;  but 
it  may  also  be  injuring  him,  to  an  incalculable  extent,  in 
regard  to  the  value  and  disposition  of  his  copyright,  which 
no  inquiry  for  the  purpose  of  damages  could  fully  ascertain. 
In  addition  to  this  consideration,  the  plaintiff  could  at  law 
have  no  preventive  remedy,  which  should  restrain  the  future 
use  of  his  invention  or  the  future  publication  of  his  work. 
Besides,  the  bill  usually  seeks  an  account,  in  one  case  of  the 
books  printed,  and  in  the  other  of  the  profits  which  have 
arisen  from  the  use  of  the  invention."'(&) 

I  mils  V.  Uniyersitj,  &o.,  1  Vem.  •  2  Story's  Eq.  246,  §§  932-3 ;  Pier- 
275.  pout  V.  Powle,  2  W.  &  M.  23. 

ft 

(a)  Milton's  '' Paradise  Lost"  was  the  subject  of  four  injanctions. 
Tonson  v.  Walker,  3  Swanst.  673.  A  well-known  religions  work,  "The 
Whole  Dnty  of  Man,"  was  protected  in  the  same  way.  Eyre  v.  Walker, 
4  Burr.  2325  ;  3  Swanst.  673. 

An  anthor,  as  well  as  publisher,  may  be  restrained  by  injunction. 
Thus,  where  an  author  sold  his  copyright,  and  covenanted  not  to  pub- 
lish any  other  work  to  the  prejudice  of  the  one  sold;  he  was  restrained 
from  such  publication  by  injunction.  Barfield  v.  Nicholson,  2  Sim.  & 
St.  1. 

(&)  But  a  leading  case  of  high  authority  points  out  the  following 
limitations  of  equity  jurisdiction,  and  distinctions  between  English  and 
American  practice.    An  injunction,  as  a  preventive  remedy,  is  more 
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§  6.  It  is  said:  "Formerly  courts  of  equity  would  not 
interfere,  by  way  of  injunction,  to  protect  copyrights,  until 
the  title  had  been  established  at  law.  But  the  present  course 
is,  to  exercise  jurisdiction  in  all  cases,  where  there  is  a  clear 
color  of  title,  founded  upon  a  long  possession  and  assertion 
of  right."^ 

§  7.  An  injunction  was  granted  to  protect  a  copyright  in 
an  East  Indian  calendar  or  directory,  it  appearing  that  the 
work  complained  of  was  a  mere  copy  with  colorable  varia- 
tions. Lord  Chancellor  Erskine,  in  answer  to  the  argument 
that  the  work  in  question  was  not  in  its  nature  a  proper  sub- 
ject of  copyright,  remarked:  "In  the  case  of  Dr.  Trusler's 
Chronology  all  the  remarkable  events,  the  accounts  of  emi- 
nent persons,  every  matter  of  curiosity  and  interest,  were 
subjects  of  information  past  and  gone  by,  which  could  not 
be  altered.  All  human  events  are  equally  open  to  all.  Dr. 
Trusler  finally  had  the  decision  in  his  favor.  The  next  is 
the  case  of  a  map.  How  is  it  possible  to  have  a  copyright 
in  a  map  of  the  Island  of  St.  Domingo?  Must  not  the 
mountains  have  the  same  position,  the  rivers  the  same 

I  2  story's  Bq.  248,  §  935. 

ample  and  appropriate  than  a  salt  at  law ;  and  hence,  when  it  is  asked, 
and  an  account  and  disclosure  of  facts  desired,  they  will  be  required,  in 
order  to  settle  the  question  in  controversy.  But  equity  cannot  relieye 
on  the  ground  of  a  right  which  the  party  has  failed  to  redress  at  law ; 
but  proper  matters  for  the  exercise  of  its  jurisdiction  must  be  set  out 
and  sustained.  Stevens  v.  Gladding,  17  How.  447;  Stevens  v.  Gady,  2 
Curt.  200.  If  no  benefit  appears  to  be  gained  by  proceedings  in  equity 
rather  than  at  law;  the  bill  will  be  dismissed  without  prejudice,  in  order 
that  proceedings  may  be  had  at  law.  In  England,  where  the  powers  of 
law  and  equity  are  concurrent,  equity  may  in  its  discretion  proceed  to 
act;  but  in  the  Circuit  Court  of  the  United  States  it  is  otherwise,  under 
the  judiciary  act  of  1789,  if  the  remedy  at  law  and  in  chancery  is  equally 
full  and  perfect ;  and  the  objection  may  sometimes  be  taken  under  the 
answer,  and  at  the  hearing,  as  well  as  by  demurrer.  But  where  the  title 
to  the  copyright  under  a  contract  of  sale  is  also  in  dispute;  this  question 
may  be  settled  in  equity,  in  preference  to  sending  the  parties  to  the  law 
side  of  the  court.    lb. 
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course?  The  answer  was,  that  the  subject  of  the  plaintiff's 
claim  was  a  map,  made  at  great  expense,  from  actual  sur- 
veys. The  defendant's  map  was  a  servile  imitation.  In  the 
case  of  the  chart  of  the  English  Channel,  must  not  the  lati- 
tude and  longitude  of  the  several  points  upon  the  adjoining 
shores  and  the  soundings,  be  the  same  as  they  were  placed 
by  nature  ?  They  m ust  be  the  same,  or  the  chart  must  destroy 
the  mariner.  What  room,  then,  can  there  be  for  originality  ? 
That  may  be  a  reason  for  not  making  a  new  chart,  ^ut  it  is 
no  reason  for  a  servile  imitation.  In  the  case  of  Patterson's 
Road-Book,  the  very  errors  were  copied.  The  charts,  repre- 
senting twenty-five  fathoms  water,  where  there  was  dry  land, 
would  have  wrecked  the  mariner.  In  the  Road-Book,  where 
Mr.  Justice  Grose's  beautiful  seat,  the  Priory,  is  noticed,  an 
error  in  printing  his  name  was  exactly  copied."^ 

§  8.  In  another  leading  case  upon  this  subject,  the  plaintiff 
had  a  copyright  for  six  short  poems  and  parts  of  longer 
ones,  included  in  a  work  of  the  defendant's,  which  contained 
an  original  essay  on  modern  English  poetry,  biographical 
sketches  of  a  large  number  of  modern  poets,  and  selections 
from  their  poems.  The  bulk  of  the  defendant's  work  con- 
sisted of  the  selections,  but  they  were  alleged  to  have  been 
inserted  for  the  purpose  of  illustrating  the  essay.  Held,  the 
plaintiff  was  entitled  to  an  injunction.' 

§  9.  But  in  Osborne  v,  Donaldson,'  Lord  Chancellor  Hen- 
ley declined  granting  an  injunction  founded  upon  copyright 
(U  common  law^  remarking  "  that  it  was  a  point  of  so  much 
difficulty  and  consequence  that  he  should  send  it  to  law  for 
the  opinion  of  the  judges."  So  in  Baskett  v.  Cunningham,* 
being  a  bill  brought  by  the  king's  printer  to  restrain 
the  publication  of  a  digest  of  the  Statutes,  it  appeared  that 
the  defendant  had  contracted  with  Strahan  &  Woodfall, 
proprietors  of  the  patent  for  printing  law  books,  and  the 

t  Matthewson    v.    Stockdale,    12        *  2  Ed.  327. 
Ves.  270,  272  «  2  Ibid.  137. 

s  Campbell  v.  Soott,  11  Sim.  31. 
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work  was  printed  at  their  press.  The  answer  disclaimed  all 
property  in  the  work.  A  general  injunction  was  refused, 
Lord  Chancellor  Henley  remarking:  "I  am  of  opinion  that 
this  work  is  entirely  within  the  patent  of  the  king's  printer, 
and  that  these  notes  are  merely  collusive.  But  I  shall  not 
interfere,  but  leave  them  to  adjust  their  rights  in  a  due  course 
of  law.  The  injunction  must  therefore  be  to  restrain  the 
proprietors  from  printing  at  any  other  than  a  patent  press."* 
And  in  trifling  cases  an  injunction  has  been  denied.  Thus 
in  a  periodical  work  of  theatrical  criticism,  the  defendant 
inserted  a  few  pages  of  scattering  passages  from  a  farce  of 
the  plaintiff,  forty  pages  in  length.  The  profits  did  not 
amount  to  £8.  Held,  a  bill  for  injunction  should  be  dis- 
missed.* So  an  injunction  was  refused  against  the  copying 
of  tables  of  calculations,  which  could  be  cast  anew  for  less 
than  £8,  and  in  a  short  time.^ 

§  10.  A  bill  in  equity  against  three  defendants  made  title 
on  its  face  in  the  plaintiff  to  a  copyright,  and  showed  a 
wrongful  and  wilful  violation  of  it  by  all  the  defendants,  and 
serious  injuries  inflicted  by,  and  apprehended  from  such 
violation,  and  prayed  for  an  injunction  against  all  the  defend- 
ants, and  for  a  discovery  from  all.  On  general  demurrer, 
held,  the  relief  by  injunction  was  not  dependent  upon  the 
discovery  prayed  for,  but  rested  on  the  equities  set  forth  in 
the  bill,  and  might  be  refused  or  granted  irrespective  of  the 
discovery,  although  the  bill  was  bad  as  a  bill  of  discovery.^ 

§  11.  Neither  the  bill  nor  affidavit  need  specify  the  parts 
of  the  work  claimed  to  be  printed,  though  no  copyright  is 
claimed  in  all  the  identical  passages.' 

§  12.   Where  the  injunction  is  continued,  subject  to  the 

1  Baskett  v,  Canningham,  2  Ed.  *  Bailj  v.  Tajlor,  1  Rasa.  &  Ify. 
137-8.  73. 

*  Whittingham  v.  Wooler,  2  <  AtwiU  v.  Ferrett,  2  Blatoh.  Ct. 
Swanst.  423.  Ct.  39. 

^  Sweet  V.  Mangliam,  11  Sim.  51. 
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plaintifTs  bringing  an  action,  the  court  will  not  allow  a  con- 
tinuance of  the  sale,  keeping  an  account,  without  consent  of 
the  plaintiff' 

§  13.  In  a  very  late  case  it  is  held  that  the  court  will 
hesitate  to  commit  a  defendant  alleged  to  have  violated  an 
interim  injunction,  if  he  has  endeavored  to  set  himself  right 
with  regard  to  the  original  charge  against  him,  of  infringing 
the  plaintiff's  copyright* 

§  14.  It  is  said,  "  No  copyright  can  exist,  consistently  with 
principles  of  public  policy,  in  any  work  of  a  clearly  irre- 
ligious, immoral,  libellous,  or  obscene  description.  In  the 
case  of  an  asserted  piracy  of  any  such  work,  if  it  be  not  a 
matter  of  any  real  doubt,  whether  it  falls  within  such  a  pre- 
dicament, or  not,  courts  of  equity  will  not  interfere  by  in- 
junction to  prevent  or  to  restrain  the  piracy;  but  will  leave 
the  party  to  his  remedy  at  law."* 

§  16.  Judge  Story  remarks:  "In  some  cases,  a  court  of 
equity  will  take  upon  itself  the  task  of  inspection  and  com- 
parison of  books  alleged  to  be  a  piracy.  But  the  usual 
practice  is,  to  refer  the  subject  to  a  master,  who  then  reports, 
whether  the  books  differ,  and  in  what  respects ;  and,  upon 
such  a  report,  the  court  usually  acts  in  making  its  interlocu- 
tory, as  well  as  its  final  decree."*  And  Mr.  Curtis  says,  on 
the  9ame  point:  "In  general,  if  the  court  sees  strong  ground 
for  supposing  that  the  defendant's  work  is  a  violation  of  the 
plaintiffs  copyright,  the  course  is  to  grant  an  injunction  ex 
parte^  until  answer  or  further  order.  Then,  in  order  to 
ascertain  the  fact  of  piracy  or  no  piracy,  it  is  referred  to  a 
master  to  examine  into  the  originality  of  the  new  book,  or 
the  court  takes  upon  itself  the  inspection  of  both  works. 
Where  the  works  are  long  and  of  a  complex  character,  con- 

>  8v<H>t  r.  Mangham,  11  Sim.  51.        *  2  Storj'a  Eq.  249,  §  936. 
*  Cornish  o.  Upton,  4  Law  Times,        «  Ibid.  254,  §  941. 
N.  S.  862. 
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taining  original  matter  mixed  with  much  that  is  common 
property,  they  will  be  referred  to  a  master ;  bnt  where  they 
are  of  a  class  affording  facility  for  the  detection  of  piracy  by 
immediate  inspection,  the  court  will  examine  them.'" 

§  16.  "In  cases  of  the  invasion  of  a  copyright  by  using 
the  same  materials  in  another  work,  of  which  a  large  propor- 
tion is  original,  it  constitutes  no  objection,  that  an  injunction 
will  in  effect  stop  the  sale  and  circulation  of  the  work,  which 
so  infringes  upon  the  copyright."* 


§  17.  The  publication  of  unpublished  manuacripts  has 
been  sometimes  made  the  subject  of  injunction.  It  is  said, 
"  At  common  law,  an  author  has  a  right  to  his  unpublished 
manuscripts,  the  same  as  to  any  other  property  he  may 
possess."^  So  it  is  held,  that  the  writing  and  sending  of  a 
letter  does  not  give  the  receiver  a  right  to  publish  it. 
Although  he  may  own  the  paper,  and  have  a  special  pro- 
perty in  the  contents;  the  title  to  a  copyright  remains  in 
the  writer.^  So  it  is  said,  "An  injunction  restraining  the 
publication  of  private  letters,  must  stand  upon  this  founda- 
tion ;  that  letters,  whether  of  a  private  nature  or  upon  general 
subjects,  may  be  considered  as  the  subject  of  literary  pro- 
perty ;  and  it  is  difficult  to  conceive,  in  the  abstract,  that 
they  may  not  be  so.  A  very  instructive  and  useful  work 
may  be  put  into  that  shape,  as  an  inviting  mode  of  publica- 
tion. In  the  cases  referred  to  upon  the  letters  of  Pope,  and 
Swift,  and  Lord  Chesterfield,  the  subject  derived  its  right  to 
protection  from  its  character  of  a  literary  composition;  a 
character  which  did  not  cease,  when  it  was  put  into  the  shape 
of  letters."'  Thus  an  injunction  was  granted  in  favor  of  the 
executors  of  Lord  Chesterfield,  against  the  widow  and  personal 
representative  of  his  son  and  the  publisher  to  restrain  the 

■  Curtis,  Copyr.  325.  *  Pope  o.  Curl,  2  Atk.  342. 

2  2  Story's  Kq.  268,  §  942.  »  Per  Sir  Thoa.   Plainer,  V.    C, 

*  Per  McLean,  J.,  Little  v.  Hall,  Perceval  v.  Phipps,  2  Yes.  &  B.  24. 
18  How.  170. 
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publication  of  letters  to  his  son.^  So  Lord  Hardwicke  granted 
an  injunction  against  publication  of  the  letters  of  Pope, 
though  not  of  those  received  by  him.*  And  injunctions 
were  granted  against  publication  of  the  letters  of  Sw^ift  and 
Burns.'  So  in  Queensbury  v.  Shebheare/an  injunction  was 
granted  against  the  printing  of  the  manuscript  of  Lord 
Clarendon's  History,  a  copy  of  which  had  been  given  by 
Henry,  Earl  of  Clarendon,  to  the  father  of  the  defendant, 
but  not  for  the  purpose  of  publication.  So  the  publication  of 
the  manuscript  of  a  work  on  book-keeping,  without  consent 
of  the  author,  may  be  enjoined,  though  the  system  is  not  a 
complete  one.'  So  an  injunction  was  granted  against  the 
publication  of  letters  from  an  old  lady,  under  a  weak  attach- 
ment to  a  young  man,  there  having  been  an  agreement  not 
to  publish  them,  but  to  deliver  them  up  for  a  valuable  con- 
sideration, and  a  sum  of  money  having  been  actually  paid 
to  the  defendant.^ 

§  18.  Chancery  has  jurisdiction  to  restrain  the  publication 
of  private  correspondence,  only  on  the  ground  of  property, 
either  in  the  composition,  where  it  is  valuable  as  a  literary 
production,  or  in  the  paper  on  which  the  letters  are  written ; 
and  it  will  not  interfere  merely  to  prevent  an  injury  to  the 
feelings  of  the  parties.^  So  an  injunction  against  publishing 
private  letters,  alleged  to  have  been  obtained  from  an  agent, 
to  whom  they  were  sent  in  confidence,  was  dissolved,  upon 
the  answer,  denying  confidence,  and  alleging,  as  the  object 
of  publication  in  the  defendant's  newspaper,  not  profit,  but 
the  vindication  of  his  character  from  the  public  charge  made 
by  the  plaintiff  of  giving  false  intelligence.'  Nor,  in  general, 

>  Ambl.  737.  * r.  E&ton,  cited  in  2  Ves. 

*  Pope  o.  Curl,  2  Atk.  342.  &  B.  22,  26. 

*  Thompson  v.  Stanhope,  Ambl.  ^  Wetmore  v,  SooTeU,  3  £dw.  Ch. 
737  ;  Cadell  v.  Stewart,  1  Bell,  Com.  515. 

lltf  n.  ^  Feroeyal  v.  Phipps,  2  Ves.  k  B. 

*  2  Ed.  329.  19. 

*  Bartlett  v.  Crittenden,  6  M'L. 
32. 
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will  equity  eojoin  the  publication  of  commercial  or  friendly 
letters ;  unless  the  publication  would  be  a  breach  of  trust.' 

§  19.  It.  is  said  that  property  in  a  manuscript  may  be 
transferred  or  abandoned.  But  one  who  permits  pupils  to 
take  copies  of  his  manuscripts,  for  the  purpose  of  instructing 
themselves  and  others,  does  not  thereby  abandon  them  to 
the  public;  and  the  publication  of  them  will  be  restrained 
by  injunction.* 

§  20.  An  injunction  lies,  to  restrain  the  proprietor  of  one 
work  from  so  advertising  it  as  to  lead  to  the  belief  that  it  is 
another,  rival  work ;  but  not  an  advertisement  in  disparage- 
ment of  the  latter;  although  this  might  be  good  ground  of 
action,  as  a  libel.' 


§  21.  In  reference  to  patentSj  it  is  said :  "If  no  other  remedy 
could  be  given  in  cases  of  patents  and  copyrights,  than  an 
action  at  law  for  damages,  the  inventor  or  author  might  be 
ruined  by  the  necessity  of  perpetual  litigation,  without  ever 
being  able  to  have  a  final  establishment  of  his  rights."^ 

§  22.  Where  the  right  to  a  temporary  injunction  does  not 
depend  upon  any  controverted  and  doubtful  fiacts,  but  upon 
the  interpretation  of  a  writing,  the  court  is  bound  to  inter- 
pret it,  and  grant  or  refuse  the  injunction  accordingly.'  So 
if,  from  the  various  transfers  of  a  patent  right,  it  is  doubtful 
whether  an  action  at  law  can  be  effectually  brought;  equity 
will  take  jurisdiction.^  And  where  sufficient  possession  is 
made  out,  a  doubt  as  to  the  validity  of  the  patent  will  not 
necessarily  prevent  an  injunction.  The  court  will  look  to 
the  circumstances,  and  the  comparative  inconvenience  or  loss 

■  Perceyal  v.  Phippe,  2  Ves.  &  B.  *  2  Kent,  378. 

19 ;  Wetmore  v.  Sooyell,  3  Bdw.  615 ;  *  Seeley  v,  Fisher,  11  Sim.  681. 

2  Ves.  &  B.  27 ;  Oranard  v.  Dankin,  *  2  Story's  Eq.  245,  §  931. 

1  BaU  &  B.  207 ;  Gee  v.  Pritcliard,  2  *  Clam  v.  Brewer,  2  Cart.  506. 

BwanBt.  402.  *  BiokneU  v.  Todd,  5  MoL.  23(>. 
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to  be  occasioned  by  granting  or  withholding  W  So  where 
a  conrt  of  equity,  having  heard  a  case  on  full  proofs,  is  well 
satisfied  of  the  originality  of  an  invention,  the  regularity  of 
the  patent,  and  the  fact  of  infringement;  it  will  not  send 
the  case  to  a  jury,  prior  to  granting  a  perpetual  injunction. 
Especially  if  the  questions  in  the  case,  though  questions  of 
fact,  are  such  as  the  court  can  decide  upon  the  testimony  of 
men  of  science,  as  well  as,  or  better  than,  a  jury;  and  where 
a  jury  trial  would  be  long,  costly,  or  troublesome.* 

§  28.  No  specified  time  of  use  is  requisite.  It  depends  on 
the  extent  as  well  as  duration  of  the  use  or  sales,  the  utility 
of  the  invention,  the  number  of  persons  interested  in  ques- 
tioning the  right,  and  the  completeness  of  acquiescence  in  it.^ 

§  24.  Where  a  patent  had  been  in  force  for  twelve  years, 
and  had  been  the  subject  of  four  suits  against  different  per- 
sons, all  of  which  terminated  favorably  to  the  patentee,  and 
in  two  of  which  verdicts  had  been  given  in  favor  of  the 
validity  of  the  patent;  it  was  held  that,  in  a  fifth  case,  the 
patentee  was  entitled  to  an  injunction,  pending  the  trial  of 
the  legal  right,  although  a  new  fact  was  brought  forward, 
tending  to  impeach  the  novelty  of  the  invention.^ 

§  25.  The  distinction  is  made,  that,  where  a  patent  is  new, 
the  court  considers  the  proof  of  the  title  in  the  patentee  to 
be  wanting,  inasmuch  as  the  public  have  had  no  opportunity 
of  contesting  its  validity,  and  therefore  refuses  to  interfere 
by  injunction  until  the  title  has  been  established  at  law;  but 
where  there  has  been  a  long  enjoyment  and  actual  use  under 
a  patent,  the  public  have  had  an  opportunity  of  contesting 
the  patent,  and  the  fact  of  their  not  having  done  so  success- 
fully is  at  least  primd  facte  evidence  that  the  title  of  the 

>  Sargent  v.  Seagrave,  2  Cart.  553.  Cart.  340 ;  Clam  v.  Brewer,  ib.  506; 

"  Goodyear  0.  Day,  2  WaU.  Jr.  283.  Wood  worth  r.  Stone,  3  Story,  749. 
See  Waahbame  v,  Goald,  3  Story,        '  Sargent  v,  Seagrave,  2  Cart.  553. 
122;  Glthins  v.  Symes,  28  Eng.  Law        *  Newall  v,  Wilson,  19  Eng.  Law 

and  Eq.  380 ;  Sargent  v.  Lamed,  2  and  Eq.  156. 


400  THE  LAW  OF  INJUNCTIONS.  fOH.  XXY. 

patentee  is  good ;  and  the  court  therefore  interferes,  in  such 
a  case,  before  the  right  is  established  at  law.^ 

§  26.  A.,  B.,  and  C,  being  jointly  interested  in  certain 
inventions,  for  which  they  had  severally  obtained  patents, 
made  A.  their  agent  for  selling  the  rights  of  using  them. 
A.,  by  fraud  and  deceit,  and  the  aid  of  one  D.,  induced  E., 
F.,  and  6.  to  buy  such  rights,  and  they  paid  therefor  a  suni 
of  money,  and  gave  their  notes  for  the  balance.  H.  pur- 
chased half  the  share  of  B.  in  the  avails  of  such  sales,  thus 
becoming  equally  interested  with  A.  and  B.  B.  having  pre- 
viously, fraudulently,  by  the  aid  of  I.,  bought  C.'s  share  of 
such  avails,  I.,  concealing  this  fraud,  persuaded  E.  to  give 
him  one  note  for  $148  87,  and  another  for  $1,000;  in  con- 
sideration of  which,  E.  should  have  the  share  of  I.  in  the 
notes  given  to  A.  by  E.,  F.,  and  G.,  a  large  part  of  which 
were  the  notes  of  G.,  who  was  bankrupt  E.  accordingly 
executed  these  notes,  and  the  sum  of  $1,640  was  indorsed  on 
the  notes  given  by  E.  and  F.  to  A.,  on  the  sale  of  the  rights, 
and  $800  on  the  notes  of  G.  G.,  in  consideration  of  the 
indorsement  on  his  notes,  gave  his  note  to  E.  for  $800.  The 
note  for  $148  87  was  paid,  and,  suit  being  brought  on  the 
note  for  $1,000,  judgment  was  rendered  in  favor  of  I.,  before 
the  city  court.  The  action  was  appealed  to  the  court  above, 
and  was  pending.  I.  took  out  execution,  and  $550  was  paid 
thereon.  E.  was  ignorant  of  the  fraud  practised  in  obtaining 
the  notes  from  E.,  F.,  and  G.  to  A.  E.  brought  a  petition 
against  I.,  praying  for  an  injunction  against  the  proceedings 
at  law,  and  for  the  repayment  of  the  money  paid  on  the 
execution  and  the  note ;  and  it  was  held,  that  he  was  entitled 
to  the  relief  sought.* 

§  27.  Where,  on  an  application  for  an  injunction,  it  ap- 
peared that  the  machine  alleged  to  be  an  infringement  con- 
tained the  principle  and  substance  of  the  plaintiff's  invention, 

1  CaldweU  v.  Van  Vlissengen,  9        '  Baokett  v.  HilUioiise,  6  Day,  551. 
£ng.  Law  and  Bq.  61. 
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merely  carrying  it  out  further  in  practioe  than  the  plaintiff 
had  done  when  he  took  out  his  patent;  and  that  the  form  of 
construction  of  the  defendant's  machine  was  in  law  not  even 
an  improvement  upon  that  of  the  plaintiff,  because  it  was 
only  the  result  of  practical  experience  in  the  use  of  the 
plaintiff's  machine ;  held,  an  injunction  should  be  granted, 
and,  the  infringement  being  clear  and  the  right  to  the  in- 
junction manifest,  it  was  not  to  be  stayed  upon  the  defend- 
ants' (although  they  were  pecuniarily  responsible),  giving 
security.' 

§  28.  But  equity  will  not  enjoin  the  equitable  owner  of 
a  patent,  on  petition  of  the  legal  owner.'    And  before  a 
patentee  can  have  an  injunction,  he  must  show  an  exclusive 
enjoyment,  long  enough  to  justify  the  presumption  of  a  right, 
or  an  incontestable  right'     Upon  this  subject,  the  following 
distinctionsi  substantially  conformable  to  the  cases  already 
cited,  are  made:    '^  Where  a  patent  has  been  granted  for 
an  invention,  it  is  not  a  matter  of  course  for  courts  of 
equity  to  interpose  by  way  of  injunction.    K  the  patent  has 
been  but  recently  granted,  and  its  validity  has  not  been 
ascertained  by  a  trial  at  law,  the  court  will  not  generally 
act  upon  its  own  notions  of  the  validity  or  invalidity  of  the 
patent,  and  grant  an  immediate  injunction;  but  it  will  re- 
quire it  to  be  ascertained  by  a  trial  in  a  court  of  law,  if  the 
defendant  denies  its  validity,  or  puts  the  matter  in  doubt. 
But,  if  the  patent  has  been  granted  for  some  length  of  time; 
and  the  patentee  has  put  the  invention  into  public  use;  and 
has  had  exclusive  possession  of  it  under  his  patent  for  a 
period  of  time,  which  may  fairly  create  the  just  presumption 
of  an  exclusive  right;  the  court  will,  in  such  a  case,  ordi- 
narily interfere  by  way  of  preliminary  injunction,  pending 
the  proceedings;  reserving,  of  course,  until  the  ultimate 
decision  of  the  cause,  its  own  final  judgment  on  the  merits. 
And  an  injunction  will  be  granted  not  only  before,  but  after 

'  Tracjr  r.  Torri^jr,  2  Blatch.  275 ;        "  Clum  v.  Brewer,  2  Curt.  506. 
Chamberlain  v.  Ganson,  Lb.  279,  uote.        *  Thomas  i;.  Weeks,  2  Paine,  92. 
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the  time  limited  for  the  expiration  of  a  patent,  to  restrain 
the  sale  of  machines,  piratically  manufactured  in  violation  of 
the  patent,  while  it  was  in  force."' 

§  29.  A.,  owning  two- thirds  of  a  patent  right,  filed  a  bill 
against  B.,  to  whom  he  had  sold  the  other  third,  to  compel 
the  performance  of  an  alleged  agreement  between  them,  by 
which  B.  bound  himself  to  discontinue  the  manufacturing, 
under  the  patent,  when  he  should  have  made  enough  to  re* 
iraburse  him  certain  advances,  the  bill  alleging  that  he  had 
already  made  enough.  The  bill  prayed  that  B.  might  be 
decreed  to  discontinue;  and  an  injunction  restraining  him 
from  manufacturing.  B.,  by  answer,  which  was  read  as  an 
affidavit,  denied  that  he  had  yet  reimbursed  himself,  and 
that  he  was  manufacturing  under  the  patent,  and  claimed, 
that  the  article  he  was  manufacturing  was.  not  within  the 
patent,  but  a  dififerent  article.    The  injunction  was  denied.* 

§  80.  The  amount  of  damage,  which  will  follow  from  re- 
straining the  use  of  a  machine  held  under  a  patent  right,  is 
a  proper  consideration  upon  an  application  to  suspend  an 
injunction.' 

§  81.  A  bill  was  filed  against  K.  to  restrain  him  from 
violating  the  plaintifif's  patent,  and  a  provisional  injunction 
granted,  and  the  court  afterwards  allowed  a  supplemental 
bill,  bringing  in  G.  as  a  new  party,  and  alleging  new  charges 
in  regard  to  K.,  so  as  to  embrace  transactions  not  covered  by 
the  injunction,  but  of  the  same  character.  Held,  the  injunc- 
tion must  be  extended  so  as  to  include  them.  It  appearing 
that  G.  was  the  clerk  of  K.  from  the  commencement  of  the 
suit,  and  knew  of  the  suit  and  the  proceedings,  and  on  the 
day  the  argument  closed  became  the  assignee  of  all  K.'s 
rights;  held,  on  a  motion  for  a  provisional  injunction  against 
G.,  that  he  took  the  subject-matter  assigned  him  with  only 

>  2  Stoiy  Eq.  246,  §  934.  *  Barnard  v.  Olbflon,  7  How.  U.S. 

'  Parkharst  v.  Kinsman,  2  Halst.     650. 
Ch.  600. 
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the  same  rights  that  K.  had,  and  did  not  stand  before  the 
court  as  an  independent  infringer.  Held,  also,  that  as  G-. 
was  merely  a  volunteer  in  the  controversy,  and  intermeddled 
in  it  after  the  decision  in  K.'s  case  was  known,  he  was  the 
substitute  of  K.,  and  that  an  injunction  must  issue  against 
him." 

§  32.  Where  a  bond  was  executed  by  the  defendant  to  the 
plaintiff,  acknowledging  the  validity  of  the  plaintiff's  patent 
and  his  right  to  all  that  was  granted  by  it,  four  months  before 
the  service  of  an  injunction  on  the  defendant;  held,  the  bond 
was  no  evidence  of  a  breach  of  the  injunction,  any  further 
than  the  recital  in  it,  that  the  defendant  had  infringed  the 
patent,  might  have  a  tendency  to  establish  such  breach;  but 
no  inference  or  presumption  arising  from  it  could  overcome 
the  weight  of  credible,  positive  testimony  that  there  was  no 
infringement.^ 

§  38.  Under  the  common  law  procedure  act  of  1854,  §  82, 
the  court  will  grant  in  the  first  instance  only  a  rule  nisi  for 
an  injunction;  and,  upon  cause  shown,  will  give  such  direc- 
tions as  would  be  given  by  a  court  of  equity,* 

§  34.  The  plaintiffs  obtained  an  injunction  against  infring- 
ing the  patent  of  a  fire-engine  of  twenty -seven  years'  standing, 
in  order  that  there  might  be  a  trial  at  law.  They  recovered 
a  verdict,  but  upon  a  case  stated  the  court  were  divided. 
Held,  another  action  must  be  brought,  but  the  court  would 
not  impose  terms  on  the  plaintiff,  nor  dissolve  the  injunction. 
Lord  Loughborough  said:  ^^  What  has  passed  does  not  shake 
their  right ;  but  strongly  supports  it.  The  verdict,  though 
it  has  failed  of  effect,  is  not  to  be  disregarded."^ 

§  85.  On  motion  to  dissolve  an  injunction,  upon  affidavits, 

m  

*  Parkharstv.  Kinsman,  2  Blatoh.  '  Gittins  v,  Symes,  28  Eng.  Law 
78.  and  Eq.  380. 

*  Byam  v.  Eddy,  2  Blatch.  521.  «  Boalton  v.  BuU,  3  Yes.,  Jr.,  140. 
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the  defendant's  proof  must  overcome  the  equity  of  the  bill 
and  the  evidence  in  its  support/ 

§  86.  Where  the  district  judge,  sitting  for  the  Circuit  Court, 
and  being  satisfied  of  an  infringement,  had  granted  an  inter- 
locutory injunction  till  trial,  and  the  presiding  judge,  after 
hearing  the  testimony  at  such  trial,  differed  from  the  district 
judge,  who  upon  the  same  testimony  adhered  to  his  former 
opinion,  and  the  jury  failed  to  agree;  held,  the  full  court 
were  not  bound  either  to  retain  or  dissolve  the  injunction ; 
and  they  ordered  that  it  be  dissolved  upon  the  defendant's 
giving  security  to  account.^ 

§  87.  Where  one  of  three  parties  runs  a  machine,  and  the 
other  two  own  it,  an  injunction  is  proper  against  all.' 

§  88.  If  a  license  to  use  a  patented  machine  be  conditional, 
the  conditions  must  be  performed,  in  order  to  justify  such 
use;  and  an  attempt  to  use  it  will  be  an  infringement  authoriz- 
ing  an  injunction,  as  there  is  no  adequate  remedy  at  law.^ 

§  89.  Circumstances  sometimes  require  an  accKAxni  in  con- 
nection with  an  injunction.  Thus,  on  a  motion  for  a  provi- 
sional injunction,  the  originality  of  the  invention  was  strongly 
denied  by  affidavit,  and  it  appeared  that  there  had  been  three 
trials  at  law  on  the  question  of  originality,  in  the  first  of 
which  the  jury  found  against  the  patent,  in  the  second  did 
not  agree,  and  in  the  third  found  in  its  favor.  The  court 
suspended  a  decision  on  the  motion,  and  ordered  a  trial  by 
jury,  directing  that  in  the  meantime  the  defendant  keep  an 
account,  and  report  monthly,  under  oath,  to  the  clerk.  The 
question  of  infringement  was  also  ordered  to  be  tried  by  the 
same  jury.' 

■  Sparkm&n  o.  Biggins,  1  Blatch.  *  Woodworih  r.  Edwards,  3  W.  & 

205.     See  Orr  v.  MerriU,  W.  &  M.  M.  120. 

376 ;  Woodworth  o.  Stone,  3  Stoiy,  «  Brooks  r.  StoUej,  3  If oL.  523. 

749.  *  Allen  v.  Spragae,  1  Blatch.  567. 

*  Wilson  v.  Bamum,  WaU.,  Jr.,  See  the  Troy,  &o.  v.  Coruing,  ib.  4(>7. 
347. 
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§  40.  Somewhat  analogous  to  patents  and  eopyrights,  and 
of  late  even  more  frequently  made  the  subject-matter  of  in- 
junction, are  irad^'marka.  It  is  said,  "  No  man  has  a  right 
to  dress  himself  in  colors,  or  adopt  and  bear  symbols,  to 
which  he  has  no  peculiar  or  exclusive  right,  and  thereby 
personate  another  person,  for  the  purpose  of  inducing  the 
public  to  suppose  either  that  he  is  that  other  person,  or  that 
he  is  connected  with,  and  selling  the  manufacture  of  such 
other  person,  while  he  is  really  selling  his  own."^ 

§  40  a.  With  reference  to  the  interference  of  equity  in  en- 
joining the  use  of  an  article  not  patented,  the  court  in  a  late 
case  remark,  "  Different  grounds  have  been  assigned  for  the 
exercise  of  that  jurisdiction.  In  some  cases  it  has  been 
referred  to  property,  in  others  to  contract,  and  in  others, 
again,  it  has  been  treated  as  founded  upon  trust  or  confi- 
dence.'^* And  in  another  later  case  it  is  said:  "This  right 
cannot  be  properly  described  as  a  copyright;  it  is,  in  fact,  a 
right  which  can  be  said  to  exist  only  and  can  be  tested  only 
by  its  violation.  Any  one,  who  has  adopted  a  particular 
mode  of  designating  his  particular  manufacture,  has  a  right 
to  say,  not  that  other  persons  shall  not  sell  exactly  the  same 
article,  better  or  worse,  or  an  article  looking  exactly  like  it, 
but  that  they  shall  not  sell  it  in  such  a  way  as  to  steal  (so  to 
call  it)  his  trade-mark,  and  make  purchasers  believe  that  it  is 
the  manufacture  to  which  that  trade-mark  was  originally 
applied."' 

§  41.  The  general  rule  is,  that,  where  a  manufacturer 

*  Per  Lord  LaDgdale,  Croft  v.  Daj,  '  Per  Ld.   Cranworth,  Farina  o. 

7  Beav.  88.  Silverlook,  39  Eng.  Law  and  £q. 

'  Per  V.  C,  MorriBon  v.  Moat,  9  516. (a) 
Hare,  255. 

(a)  This  was  the  case  of  Johann  Maria  Farina,  the  well-known  mann- 
factnrer  of  ean  de  Cologne.  It  would  appear  from  a  remark  of  the 
court,  that  he  claimed  to  be  '*  descended  from  a  line  of  ancestors  who 
for  a  hundred  and  fifty  years  have .  manufactured  the  article."  The 
label  in  question  was  *' Johann  Maria  Farina  gegenttber  dem  Julichs 
Platz." 
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adopts  a  certain  trade-mark,  and  stamps  it  upon  the  article 
manufactured,  he  is  entitled  to  the  exclusive  use  of  it,  and 
a  court  of  equity  will  restrain,  by  injunction,  any  other  per- 
son who  pirates  such  trade-mark  from  using  it.  It  is  no  de- 
fence, that  the  simulated  article  is  of  equal  value  with  the 
genuine.  And  an  alien  manufacturer  may  maintain  a  bill  for 
such  injunction  against  a  citizen  of  the  United  States.*  In 
an  alleged  infringement  of  a  right  to  trade-marks,  the  court 
must  ascertain  whether  the  resemblances  and  the  differences 
are  such  as  naturally  arise  from  the  necessity  of  the  case,  or 
whether,  on  the  other  hand,  the  differences  are  simply  color- 
able, and  the  resemblances  such  as  are  obviously  intended  to 
deceive  the  purchaser.*  And  slight  differences,  which  would 
not  be  perceived  without  strict  examination,  will  not  protect 
the  imitation  from  the  injunction.*  An  action  to  enjoin  the 
use  of  a  trade-mark  cannot  be  resisted,  by  showing  that  the 
names  used  on  the  trade-mark  are  false  and  fictitious.^ 

§  42.  A  manufacturer  of  steel  pens  put  up  his  pens  for 
sale  in  boxes  of  a  gross  each,  and  numbered  the  boxes.  No. 
303  denoted  extra  fine  pointed  pens,  and  No.  753  inferior 
pens,  the  former  being  sold  by  the  manufacturer  for  75  cents 
per  gross,  the  latter  for  18  cents.  The  defendant  was  in  the 
practice  of  removing  the  maker's  labels  from  the  boxes  con- 
taining inferior  pens,  and  putting  thereon  labels  made  in 
imitation  of  the  manufacturer's,  denoting  superior  pens. 
Held,  a  fraud  on  the  manufacturer  and  on  the  public,  and 
productive  of  damage  to  both,  and  the  defendant  was  en- 
joined from  continuing  it.*  So  a  manufacturer  of  soap,  who 
has  adopted  peculiar  names,  marks,  and  labels,  not  before 
used,  in  order  to  designate  his  own  manufacture,  which  serve 
to  notify  purchasers  that  his  peculiar  skill  in  combining  the 
ingredients  has  been  employed,  will  be  protected  in  equity 

>  Tajlor  V.  Carpenter,  11  Paige,  *  Williams  v.  Johnaoo,  2  Bosir.  1. 
292.  *  Stewart  r.  Smithson,  1  Hilt.  119. 

>  Taylor  v.  Taylor,  23  Eng.  Eq.  281.        *  Gillot  v.  Kettle,  3  Doer,  624. 
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against  fraadulent  imitations  by  others.     The  court  will 
grant  an  injunction  for  that  purpose.^ 

§  43.  But  the  right  of  a  party  to  the  exclusive  use  of  a 
peculiar  label  or  representation,  as,  for  example,  for  a  medi- 
cine which  he  compounds,  must  be  clear,  before  he  is  entitled 
to  an  injunction.  If  the  parties  were  jointly  engaged  in  first 
getting  up  the  medicine,  in  view  of  a  contemplated  copart- 
nership; though  a  few  other  ingredients  may  have  been 
added  to  the  compound  by  one  of  the  parties,  he  will  not  be 
entitled  to  an  injunction  restraining  the  other  from  using 
marks  or  labels  similar  to  his,  until  the  matter  of  right  has 
been  determined  by  an  action  dt  law,  or  otherwise.'  And  in 
a  very  late  case  the  distinction  is  taken,  that  a  person  who 
has  appropriated  to  himself  a  particular  label,  sign,  or  trade- 
mark, indicating  that  a  certain  article  is  made  or  sold  by  him 
or  his  authority,  and  with  which  label  or  trade-mark  the 
article  has  become  indentified,  is  entitled  to  the  protection 
of  a  court  of  equity,  which  will  enjoin  any  one  who  attempts 
to  pirate  upon  the  good-will  of  his  friends  or  customers  by 
using  such  label,  sign,  or  trade-mark  without  his  authority. 
But  there  must  be,  between  the  genuine  and  fictitious  marks, 
such  general  similarity  or  resemblance  of  form,  color,  sym- 
bols, designs,  and  such  identity  of  words,  and  their  arrange- 
ment, as  to  have  a  direct  tendency  to  mislead  buyers  who 
exercise  the  usual  amount  of  prudence  and  caution;  and  there 
must  also  be  such  a  distinctive  individuality  in  the  mark 
employed  by  the  counterfeiter,  as  to  procure  to  him  the 
benefit  of  the  deception,  resulting  from  the  general  resem- 
blance between  the  genuine  and  the  counterfeit  labels  or 
trade-marks.^  So,  after  an  injunction  against  the  use  of 
trade-marks,  a  motion  to  commit  the  defendant  for  a  breach 
will  not  be  allowed,  if  the  plaintiff  has  acquiesced,  and  indi- 
cated a  low  estimation  of  the  value  of  the  interest  in  ques- 

'  2  6o6W.  1.  »  CoUaday    v.    Baird,    7    Upper 

*  Coffeen  v,  Bmnton,  5  McLean,    Canada  Law  Joamal,  132. 
256. 
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tion.*  So  a  bill  for  injunction  was  held  bad  on  demurrer, 
which  alleged  that  the  defendant  manufactured  and  sold 
certain  medicine  under  the  name  of  medicine  manufactured 
by  the  plaintiff,  but  without  assuming  the  name  and  character 
of  the  plaintiff.  The  Vice  Chancellor  remarked :  "  This  bill 
proceeds  upon  an  erroneous  notion  of  exclusive  property 
DOW  subsisting  in  this  medicine,  which  Swanson,  having 
purchased,  had  a  right  to  dispose  of  by  his  will ;  and,  as  it 
is  contended,  to  give  the  plaintiff  the  exclusive  right  of  sale. 
If  this  claim  of  monopoly  can  be  maintained,  without  any 
limitation  of  time,  it  is  a  much  better  right  than  that  of  a 
patentee ;  but  the  violation  of  rights  with  which  the  defend- 
ant is  charged,  does  not  fall  within  the  cases  in  which  the 
court  has  restrained  a  fraudulent  attempt  by  one  man  to  in- 
vade another's  property;  to  appropriate  the  benefit  of  a 
valuable  interest  in  the  nature  of  good-will,  consisting  in  the 
character  of  bis  trade  or  production,  established  by  indivi- 
dual merit;  the  other  representing  himself  to  be  the  same 
person,  and  his  trade  or  production  the  same — combining 
imposition  on  the  public  with  injury  to  the  individual. — The 
bill,  stating  the  defendant's  medicine  to  be  spurious,  asserts 
it  not  to  be  the  same  as  the  plaintiff's. —  The  defendant 
merely  represents  that  he  sells,  not  the  plaintiff's  medicine, 
but  one  of  as  good  a  quality."^  So  where  the  plaintiff's 
trade-mark  contained  the  words  '^  Merrimack  Prints.  Fast 
Colors.  Lowell,  Mass.,"  but  the  defendant's  was  in  this  form: 
"  English  Free  Trade.  Merrimack  Style.  Warranted  Fast 
Colors,"  and  the  embellishments  surrounding  both  were 
similar  to  each  other;  it  was  held,  that  the  resemblance 
was  not  sufficient  to  warrant  an  injunction,  pending  a 
suit  at  law.'  So  B.  had  acquired  a  reputation  as  a  watch- 
maker, and  all  watches  made  by  him  were  stamped  with 
his  name.    He  sold  S.  the  right  to  stamp  his  (B.'s)  name  on 

■  Rogers  v.  NowiU,  19  Eng.  Law       '  Merrimack,  &o.  v.  Qanier,  4  B. 
and  Bq.  83.  D.  Smith,  387. 

'  Canham  v.  Jones,  2  Yes.  and  B. 
218,  221. 
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watches  made  by  S.  S.  assigDed  to  the  plaiutifTs  the  right 
to  stamp  B.'s  name  on  watches  made  by  them.  The  defen- 
dant sold  watches  made  by  B.  and  stamped  with  his  name ; 
and  a  motion  for  an  injunction  to  restrain  him  from  so  doing 
was  denied.*  So  a  bill  was  filed  by  a  trading  company,  in- 
corporated by  the  law  of  Connecticut,  for  an  injunction  to 
restrain  a  manufacturer  of  Birmingham  from  continuing  the 
fraudulent  use  of  the  trade-marks  of  the  company,  and  for 
an  account  of  profit.  The  answer  admitted  the  use,  but  re- 
lied on  a  custom,  prevalent  at  Birmingham,  for  manufacturers 
of  goods  of  the  kind  sold  by  the  company,  to  affix  on  the 
goods  ordered  by  merchants  a  particular  trade-mark,  relying 
on  the  respectability  of  the  merchant,  when  known  to  them, 
for  the  fact  that  those  merchants  had  authority  to  act  as  agents 
of,  or  by  way  of  license  from,  the  person  entitled  to  the  exclu- 
sive use  of  the  trade-marks ;  and  alleged  that  the  defendant 
had  been  informed,  that  the  company  themselves  had  ordered 
goods  to  be  manufactured  at  Birmingham,  with  their  own 
trade-mark  upon  them,  for  the  purpose  of  sale  in  foreign 
countries.  These  statements  were  not  contradicted.  Ordered 
that  an  interim  injunction  should  be  continued  for  a  year, 
with  liberty  to  the  company  to  bring  an  action  and  proceed 
to  trial  within  that  time,  otherwise  the  bill  should  stand  dis- 
missed with  costs.* 

§  44.  Equity  cannot  restrain,  by  injunction,  the  use  of  a 
trade-mark,  which  in  part  consists  of  the  name  of  one,  with 
whom  a  part  of  the  defendants  were  partners,  and  which  was 
invented,  adopted,  and  used  by  them  in  his  lifetime,  without 
objection,  and  has  been  used  by  them  ever  since.  But,  under 
(Mass.)  Qen.  Sts.,  c.  56,  §  4,  his  executors  may  enjoin  the 
use  of  his  name  in  their  business  and  firm,  without  his 
written  consent,  or  that  of  his  executors,  and,  as  the  statute 
forbids  not  only  the  assumption  but  the  continued  use  of  the 

I  Samnel  v.  Berger,  24  Barb.  163.        '  Collins  Company  v.  ReeveB,  28 

L.  J.  Chano.  56. 
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name  of  another  person,   the  injunction  may  be  granted, 
though  it  has  been  used  more  than  six  years.' 

§  45.  A  perpetual  injunction  was  ordered,  and  an  account 
for  six  years,  though  the  defendant  was  not  aware  that  the 
mark  was  the  property  of  the  plaintiff  or  of  any  other 
person.^  But  an  injunction  to  restrain  the  sale  of  bottles, 
stamped  with  the  plaintiff's  name  and  address,  followed  by 
the  words  "genuine  superior  aerated  waters,"  and  containing 
soda  water  not  manufactured  by  the  plaintiff,  was  dissolved, 
the  court  being  of  opinion,  upon  the  evidence,  that  the 
defendant  was  not  shown  to  have  used  the  bottles  with  an 
intention,  or  with  the  effect,  of  misleading  the  public,  though 
the  latter  alone  would  be  sufi&cient  ground  of  injunction.^ 

§  46.  The  plaintiffs  and  defendants  were  engaged  in  similar 
business.  Fifteen  months  after  the  lease  of  the  plaintifls' 
premises  had  expired,  the  defendants  procured  a  lease  of  the 
same  works,  with  the  exception  of  mines  of  clay,  and  issued 
a  circular  and  card  tending  to  give  the  impression  that  the 
defendants  had  succeeded  to  the  business  of  the  plaintiffs,  and 
were  working  the  same  material  which  they  had  formerly 
used.  Held,  though  the  circular  and  card  might  be  literally 
true,  they  might  be  restrained  by  injunction.^ 

§  47.  A  plfiintiflf  and  another  person,  who  carried  on  dis- 
tinct trades  at  different  places  of  business,  had  derived  from 
a  common  predecessor  in  their  respective  callings  the  right 
to  use  the  name  of  Dent  as  a  trade-mark.  The  defendant 
having  infringed  this  right,  held,  the  plaintiff  without  aver* 
ring  special  damage,  might  sue  alone  for  an  injunction,  and 
for  the  delivering  up  of  the  articles  so  marked,  to  have  the 
name  erased.' 

'  Bowman  v.  Flojd,  3  AUen,  76.  ^  Dent  v.  Tarpin,  Taoker  p.  Tar> 

'  Cartier  v.  Carlisle,  8  Jar.  N.  S.  pin,  2  Johnson  &  Hemming,  139  ;  7 

183.  Jnr.  N.  8.  673 ;  L.  J.  Chano.  495 ;  9 

•  Welch  V.  Knott,  4  Kay  &  J.  747.  W.  R.  548 ;  4  L.  T.  N.  8.  637. 

*  Harper  v.  Pearson,  3  L.  T.  N.  8. 
547. 
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§  48.  Declaration,  that  A.,  the  plaintiff)  agreed  with  B., 
the  defendant,  to  manufacture  for  B.  fire-bricks,  to  be  marked 
as  B.  should  direct ;  that  he  directed  that  they  should  be 
marked  with  C.'s  name,  he  well  knowing  that  C.  manufac- 
tured fire-bricks  thus  marked  to  indicate  that  they  were 
manufactured  by  him;  that  A.,  ignorant  of  the  manufacture 
of  fire-bricks  by  0.,  and  that*marking  fire-bricks  according 
to  the  direction  of  the  defendant  would  be  wrongful,  manu- 
factured fire-bricks  for  the  defendant  and  marked  them  with 
the  name  of  C;  that  C.  filed  a  bill  for  an  injunction  and 
account  against  the  plaintiff,  and  that  the  plaintiff)  in  order 
to  compromise  the  suit,  paid  C.  a  sum  of  money.  Held,  the 
declaration  disclosed  two  grounds  of  action :  first,  because 
the  plaintiff  was  liable  to  the  injunction,  although  he  used  the 
trade-mark  of  G.  innocently;  second,  because  the  natural  con- 
sequence of  the  defendant's  act  was  to  involve  the  plaintiff 
in  a  chancery  suit,  even  if  he  had  the  means  of  defending  it, 
by  reason  of  his  having  used  the  trade-mark  of  0.  inno- 
cently.* 

§  49.  Where  A.  is  ordered  by  B.  to  manufacture  an  article 
and  stamp  it  with  a  trade-mark  not  B.*s,  that  alone  leads  to 
suspicion.  A.,  having  caused  the  article  to  be  manufac- 
tured, and  admitting  having  casually  heard  of  the  party 
entitled  to  use  such  trade-mark,  must  submit  to  a  perpetual 
injunction,  and  pay  costs.'  So  the  defendant  innocently  used 
the  plaintiff's  trade-marks,  and,  on  being  served  with  the 
bill,  he  removed  the  labels,  and  gave  an  undertaking  not  to 
sell  any  more,  but  refused  to  pay  the  costs.  The  suit  was 
continued  to  a  hearing,  and  the  account  of  profits,  which  were 
very  trifling,  was  waived.  Held,  the  defendant  must  pay  the 
whole  costs  of  suit.'  So  a  suit  was  instituted  to  restrain  the 
use  of  a  trademark,  and  for  an  account.  No  application 
was  made  to  the  defendant  before  suit;  and  he  said  he  would 

■  Dixon  V.  FawoQS,  7  Jar.  N.  S.        *  Bargess  v.  Hill,  26  Beav.  244  ;  5 
895,  30  L.  J.  Q.  B.  137.  Jar.  N.  S.  233,  28  L.  J.  Chanc.  356. 

'  Collins  Company  v.  Walker,  7 
W.  R.  222 ;  V.  C.  K. 
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have  desisted  if  applied  to.  At  the  hearing  the  account  was 
abandoned,  but  a  perpetual  injunction  was  granted.  Held, 
he  must  pay  the  costs.' 

§  60.  Petition  for  an  injunction  against  the  use  of  a  cer- 
tain name  and  mark  upon  goods,  being  cutlery,  alleged  to 
be  made  in  imitation  of  the  celebrated  cutlery  of  Rodgers  <b 
Company.  The  defendants  admitted  such  use,  but  claimed 
that  it  was  their  true  name,  and  a  right  to  use  it.  The  plain- 
tiffs, without  moving  for  the  injunction,  went  into  evidence 
in  equity.  At  the  hearing,  the  court,  being  of  opinion  that 
the  right  to  an  injunction  was  not  established,  but  that  the 
name  and  mark  were  so  used  as  to  give  the  false  impression 
that  the  goods  were  manufactured  by  the  plaintiff  gave  the 
defendants  the  option,  either  of  a  dismissal  of  the  bill  without 
costs,  or  of  having  a  trial  at  law.  The  bill  being  retained 
for  a  year,  with  liberty  to  bring  an  action,  the  action  was 
brought,  and  the  plaintiffs  recovered  a  verdict  Held,  an 
injunction  should  be  granted,  with  costs  at  law  and  in  equity, 
except  the  costs  of  the  evidence  in  equity.  In  the  same  case 
the  court  refused  to  require  the  defendants  to  make  any  ad- 
missions upon  the  trial  at  law.* 

§  51.  Upon  the  principle  of  trade-marks,  an  injunction 
lies  against  the  disclosure  of  secrets^  communicated  to  a  party 
in  the  course  of  a  confidential  employment ;  whether  secrets 
of  trade,  of  title,  or  otherwise  important  to  the  interests  of  the 
plaintifil^  And  a  party  may  be  restrained  from  using  a 
secret,  as  for  instance  that  of  compounding  a  medicine  not 
protected  by  patent,  if  imparted  to  him,  to  his  knowledge,  in 
breach  of  faith  or  contract.  Thus  A.,  the  sole  inventor  and 
proprietor  of  such  medicine,  upon  entering  into  partnership 
with  B.,  as  manufacturers  and  vendors  of  the  medicine,  for  the 
purposes  of  the  partnership,  communicated  to  the  latter  the 

■  Bargees  v,  Hately,  26  Beav.  249.  *  Cliolinondeley  «.  Clinton,  19  Vm. 

>  Rodgera  v.  Nowill,  6  Hare,  325.  261 ;  Evitt  v.  Price,  1  Sim.  483 ;  Yon- 

And  see  Beaufort  v.  Morris,  6  Hare,  4tt  v.  Winyatd,  1  JaA.  &  W.  394. 
340. 
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flecret.  By  the  partnership  deed,  either  party  was  empowered 
to  introduce  another  partner,  by  deed,  to  be  attested  by  the 
other ;  and,  by  mutual  bonds  of  even  date,  A.  bound  himself 
not  to  communicate  the  secret  to  any  person  except  a  partner 
so  introduced ;  whilst  B.  bound  himself  not  to  communicate 
such  secret  to  any  person.  A.  afterwards  introduced  his 
sons,  the  plaintifis,  into  the  partnership ;  and  B.,  shortly 
before  his  death,  in  breach  of  his  bond,  communicated  the 
secret  to  the  defendant,  his  son ;  and  then,  by  deed,  duly 
attested  by  A.,  appointed  the  defendant  his  successor  in  the 
partnership.  Shortly  after  the  death  of  B.,  the  defendant 
joined  A.  and  the  plaintiffs,  who  were  ignorant  that  he  had 
obtained  a  knowledge  of  the  secret,  in  executing  a  partner- 
ship deed,  declaring  the  defendant  a  sleeping  partner,  and 
by  which  the  partners  covenanted  not  to  divulge  the  secret. 
The  defendant  also  afterwards  executed  deeds,  reciting  that 
the  sole  property  in  the  secret  was  in  A.  A.  afterwards 
died,  having  bequeathed  bis  property  in  the  secret  to  the 
plaintiff.  After  the  determination  of  the  partnership,  the 
defendant  made  use  of  his  knowledge  of  the  secret  commu- 
nicated to  him  by  his  father,  in  manufacturing  medicine, 
which  he  sold  as  the  medicine  originally  manufactured  by 
A.  The  court  granted  an  injunction,  restraining  the  defend- 
ant from  selling,  under  the  title  or  designation  of  Morison's 
Medicine,"  any  medicine  manufactured  by  the  defendant; 
and  also  from  compounding  any  medicines  according  to  the 
secret  mentioned  in  the  plaintiff's  bill,  and  from  in  any  way 
making  use  of  such  secret.^ 

§  52.  An  injunction  will  be  granted  against  publishing  a 
magazine  in  the  name  of  one  who  no  longer  authorizes  it.' 
Or  against  assuming  the  name  of  a  newspaper  published  by 
the  plaintiff,  for  the  purpose  of  deceiving  the  public,  and 
supplanting  the  good-will  of  such  paper.*  Or,  as  has  been 
seen,  against  the  sale,  under  the  name  of  the  plaintiff,  with 

»  Morison  v.  Moat,  6  Eng.  Law  and        «  Hogg  v.  Kirby,  8  Vee.  215. 
£q.  14 ;  9  Hare,  241.  »  BeU  v.  Locke,  8  Paige,  75. 


414  THE  LAW  or  INJUNCTIONS.  [CH.  XXV. 

false  labels,  of  an  article  of  trade  by  the  sale  of  which  he  has 
acquired  a  reputation.'  So  an  injunction  lies,  against  the 
running  of  omnibuses,  bearing  names,  words,  and  devices 
which  colorably  imitate  those  on  the  omnibuses  of  the  plain- 
tiflF.« 

§  58.  Equity  may  restrain  by  injunction  a  breach  of  a 
contract,  between  two  copartners  in  the  practice  of  medicine 
and  surgery,  not  to  settle  in  practice,  after  the  expiration  of 
the  copartnership,  within  a  certain  distance  of  each  other.' 
So,  where  the  plaintiff  had  sold  out  to  the  defendant  the 
lease  and  good-will  of  a  shop,  giving  him  a  bond,  with 
penalty,  against  selling  brandy  within  a  certain  place  and  a 
certain  time ;  and  the  defendant  brought  an  action  upon  the 
bond,  and  had  a  verdict  for  the  penalty :  an  injunction  was 
granted  to  the  plaintiff,  in  order  that  an  issue  at  law  might 
determine  the  amount  of  the  damage.^  But  the  court  will 
not  enjoin  a  judgment  recovered  for  the  consideration  of  the 
good-will  of  a  trade  sold  to  the  plaintiff,  with  an  agreement 
not  to  carry  on  the  same  business,  and  to  assist  the  plaintiff 
in  procuring  custom,  &c.  Lord  Eldon  remarked:  **The  par- 
ties may  ascertain  for  themselves  what  shall  be  the  damages 
from  time  to  time;  and  unless  they  are  so  awkward  as  to 
put  that  in  the  shape  of  a  penalty,  instead  of  liquidated  dam- 
ages, there  is  a  perfect  and  absolute  remedy."'  And  the 
injuries  to  the  "good-will"  of  a  trade,  by  the  establishment 
of  a  rival  enterprise,  are  held  to  be  those  in  which  some 
deception  is  practised  upon  the  customers  of  the  prior  estab- 
lishment, or  upon  the  public.^ 

§  54.  A  person  who  had  formerly  been  editor  of  the 
"National  Advocate,"  a  newspaper  published  in  New  York, 
started  another  paper,  to  be  published  at  the  same  office, 
entitled  the  "New  York  National  Advocate,"  and  openly 

1  Motley  V,  BofrDman,  3  My.  &  *  Hardy  v,  Martin,  1  Cox,  26. 

C.I;  MiUington  v.  Fox,  ib.  338.  •  Shackle  v.  Baker,  14  Ves.  468. 

'  Knott  V.  Morgan,  2  Keen,  213.  *  Snowden  v.  Noah,  Hopk.  347. 
*  Bntler  v.  Barleson,  16  Verm.  176. 
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appealed  to  the  friends  of  the  "National  Advocate,"  and  to 
the  public,  to  support  his  paper;  and  an  injunction  to  re- 
strain the  publication  of  the  new  paper  was  refused.^ 

§  55.  A.,  with  two  physicians,  B.  and  C,  established  an  insane 
asylum  and  an  immigrant  lazaretto.  The  parties  quarrelled, 
and  A.  obtained  an  injunction  to  restrain  B.  and  C.  from  visit- 
ing the  asylum,  and  they  obtained  one  to  restrain  him  from  dis- 
posing of  the  asylum.  Both  asked  for  receivers.  Held,  that 
a  receiver  should  be  appointed,  and,  as  the  good-will  of  the 
concern  was  the  most  valuable  part  of  it,  the  receiver  should 
sell  the  concern  with  the  good-will,  and  both  parties  should 
be  restrained  from  carrying  on  the  same  business  in  New 
York,  where  the  asylum  was  situated.* 

I  Snowden  v.  Noah,  Hopk.  347.  '  WUliams  v.  Wilson,  4  Sandf.  Ch. 

379. 
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CHAPTER  XXVI. 


roads;  railroads;  canals;  bridges;  ferries. 


1.  Road«. 

3.  Railroads  ;  general  rales  and 
practice. 

7.  Nature  of  the  charter. 

8.  Judgment  of  other  tribunals  ; 
commissioners,  &c. 

13.  Conflicting  railroads. 

14.  Conflict  with  other  privileges ; 
roads,  bridges,  mills,  &c. 


22.  Land-owners ;  taking  of  land. 

29.  Exceeding  the  anthoritj  given 
by  the  charter. 

30.  Stockholden ;  dividends,  &o. ; 
bond-holders ;  contractors. 

37.  Insolvency. 

38.  Canals. 
41.  Bridges. 
44.  Ferries. 


§  1.  Injunctions  are  sometimes  applied  for  in  reference  to 
public  roads. 

§  1  a.  Where  a  company,  incorporated  to  construct  a  plank 
road,  bad  completed  tbeir  road,  put  it  in  use,  and  erected  a 
toll-gate  opposite  tbe  defendant's  land,  and  tbe  defendant 
opened  and  worked  a  road  on  bis  own  land  parallel  to,  and 
adjoining  tbe  plank  road,  so  tbat  it  was  passable  for  travellers, 
and  was  used  by  tbem  to  pass  tbe  gate,  to  tbe  prejudice  of,^ 
and  loss  of  toll  to  tbe  company ;  beld,  tbe  court  migbt  re- 
strain tbe  defendant  by  perpetual  injunction  from  keeping 
bis  road  open,  or  permitting  it  to  be  kept  open,  so  as  to  be 
used  for  tbe  public  travel ;  and  order  tbat  it  be  so  closed,  as 
to  binder  persons  travelling  on  tbe  plank  road  from  using  it 
as  an  open  road.' 

§  2.  Equity  will  not,  on  tbe  application  of  trustees  of  a 
turnpike  road,  passing  over  a  bill,  wbo  were  empowered  to 
lower  it  wben  necessary,  restrain  an  adjoining  freeholder 
from  making  a  tunnel  under  tbe  road,  on  tbe  ground  tbat  it 
would  obstruct  tbe  future  improvement  of  tbe  road.' 


>  Aabnm,  &o.    v.  Doaglass,    12        '  Cnnliffe  v.  Whalley,  17  Eng. 
Barb.  553.  Law  and  Kq.  503. 


CH,  XXVI.]  ROADS,  RAILBOADS,  ETC.  417 

§  2  a.  If  a  city  (in  Massachusetts),  laying  out  a  street  so 
as  to  compel  the  removal  of  buildings,  assess  to  the  owner  a 
certain  sum  in  lieu  of  all  damages  for  such  removal ;  his 
remedy,  if  aggrieved,  is  by  petition  for  a  jury,  not  by  injunc- 
tion.* 

§  3.  The  remedy  of  injunction,  as  of  other  forms  of  action, 
is  often  invoked  in  reference  to  railroads.  Many  of  the  rules 
of  law  upon  the  subject  will  be  found  referred  to  in  other 
connections;  more  particularly  in  the  chapter — XV. — re- 
lating to  corporations.* 

§  4.  In  a  late  case  it  is  remarked,  "  I  think  it  most  essen- 
tial to  the  interests  of  the  public,  that  such  jurisdiction 
should  exist,  and  should  be  exercised  whenever  a  proper 
case  for  it  is  brought  before  the  court,  otherwise  the  result  may 
be,  that,  after  your  house  has  been  pulled  down,  and  a  rail- 
way substituted  in  its  place,  you  may  have  the  satisfaction, 
at  a  future  period,  of  discovering  that  the  railway  company 
were  wrong."*  And  in  another  case,  where,  after  an  injunc- 
tion against  a  railroad  company,  restraining  them  from  so 
constructing  the  railway  as  to  obstruct,  impede,  or  render  less 
secure  the  road  in  question,  the  defendants  laid  permanent 
rails,  on  a  level,  and  by  order  of  the  commissioners  erected 
gates  and  opened  the  line;  upon  the  ground  that  "their 
conduct  was  at  once  contemptuous  and  otherwise  illegal, 
wrongful  as  against  the  plaintiff  her  Majesty's  subjects  at 
large,  and  indeed  a  bad,  almost  a  scandalous  example — a 
daring  invasion  of  public  and  private  rights;"  the  court 
ordered  a  sequestration.^ 

§  5.  In  the  State  of  Pennsylvania,  the  equity  power  of 
injunction  was  disclaimed  in  reference  to  a  railroad  corpora- 

'  Nichola  o.  Salem,  14  Gray,  490.  Penn.  378 ;  Amelung  v.  Seekamp,  9 

*  See  Oregg  v.  Baltimore,  ;4  Hd.  Gill  &  J.  468 ;  Jarden  v.  PhiladeU 

479 ;  Spooner  v.  MoConnel,  1  McL.  phia,  &o.  3  Whart.  502 ;  Brownings 

338 ;  M'Arthnr  v.  Kellj,  5  Ohio,  139 ;  v.  Camden,  &c.,  3  Oreen,  47. 

Major,  ko.  v.  Curtis,  1  Clarke,  336  ;        *  Per  Lord  Cotftngham,  River,  &o. 

Agar  9.  The  Regent's,  &o..  Coop.  77 ;  o.  North,  &o.  1  Railw.  C.  135. 

River,  &o.  v.  North,  &o.,  1  Railw.  Cas.        *  The  Att'y,  &c.  v.  The  Qreat,  &0.9. 

135 ;  Sandford  v.  The  Railway  Co.,  24  3  Eng.  Law  and  Eq.  263. 
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tion,  by  reason  of  the  restrictive  terms  of  an  express  statute ; 
but  the  obsenrations  of  the  eminent  judge,  who  delivered  the 
opinion  of  the  oourt,  indioate  the  practical  value  and  im- 
portance of  this  summary  jurisdiction. 

§  6.  In  the  case  of  Hays  v.  The  Pennsylvania  Railroad,*  it 
was  held  that  the  equity  powers  of  the  Supreme  Court,  in 
reference  to  corporations  other  than  municipal,  by  the  statute 
of  1836,  if  not  restricted  to  Philadelphia,  are  no  where  any 
greater  than  those  of  a  Court  of  Common  Pleas.  Hence  the 
Supreme  Court,  sitting  at  Harrisburg,  cannot  control  the 
doings  of  the  Pennsylvania  Bailroad  beyond  the  county  of 
Dauphin.  Gibson,  C.  J.,  remarks,  ^  Had  the  power  been 
conferred  upon  the  Supreme  Court  alone,  it  would  have 
enabled  us  to  retain  the  present  bill,  but,  conferred  in  the 
same  clause  upon  the  Common  Pleas,  it  leads  irresistibly  to 
the  conclusion  that  the  design  was  to  give  them  exactly 
the  same  jurisdiction.  The  Supreme  Court,  standing  on  a 
foundation  no  broader,  and  exercising  a  jurisdiction  not 
more  extensive  than  the  foundation  and  jurisdiction  of  a 
Court  of  Common  Pleas,  could  not  supervise  or  control  the 
proceedings  of  a  corporation  whose  field  of  action  extends 
from  the  Susquehanna  to  the  Ohio. — 'Noscitur  a  Sociis.'  It 
is  unnecessary  to  ask- why  such  jurisdiction  has  been  with- 
held. It  has  been  the  policy  of  the  legislature,  from  the 
foundation  of  the  province,  to  dole  out  equitable  power 
to  the  courts  with  a  parsimonious  hand.  Happily  this 
policy  is  fast  yielding  to  a  more  enlightened  one.  Though 
the  power  to  issue  writs  of  injunction  is  a  despotic  one, 
which  ought  to  be  exercised  in  the  first  instance  with  great 
caution  and  only  in  the  clearest  and  most  indisputable 
cases,  it  is  an  invaluable  and  indispensable  one.  A  writ 
of  quo  warranto  would  lie  in  a  case  like  the  present;  but 
the  object  of  a  corporator  is  not  to  destroy  the  charter, 
but  to  preserv^t.  Gigantic  corporations  may  acquire,  from 
combination  of  capital  and  the  patronage  they  create,  a 
dangerous  influence;  and  the  legislature  could  curb  it  only 

■  17  Penn.  9. 
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by  the  instrumentality  of  tbe  judiciary ;  but  to  make  tbe 
instrument  effective,  would  require  it  to  be  invested  with  an 
adequate  degree  of  power."^ 

§  7.  The  granting  of  a  right  of  way  to  a  street  railroad, 
by  the  common  council  of  a  city,  is  not  an  act  of  legislatioui 
but  a  grant  upon  condition,  and  may  be  restrained  by  in* 
junction.*  But  an  injunction  has  been  refused  when  applied 
for  upon  the  ground  that  a  railroad  charter  was  unconstitu* 
tional.' 

§  8.  The  question  of  injunction  often  depends  upon  the 
judgment  or  action  of  some  tribunal  other  than  the  court  to 
which  the  petition  is  addressed. 

§  9.  In  New  Jersey,  though,  in  the  opinion  of  the  chan- 
cellor, the  Somerville  and  Easton  Bailroad  Company  could 
not  apply  for  commissioners  of  valuation  and  damages  until 
the  route  of  the  whole  road  should  be  located;  yet  he  refused 
an  injunction  to  restrain  the  company  fVom  applying  for 
commissioners  to  value  a  part  located,  before  a  location  of 
the  whole  route/  And  it  is  said  an  injunction  lies  to  restrain 
the  opening  of  a  road,  where  the  railroad  commissioners  had 
ordered  a  postponement  of  such  opening/ 

§  10.  Upon  the  question  of  arching  over  a  street  in  con* 
nection  with  a  station,  an  action  was  ordered  before  the 
Barons  of  the  Exchequer  to  settle  the  point  whether  "it 
was  necessary  or  reasonably  convenient."  Upon  their  an- 
swering in  the  ai&rmative,  held,  the  injunction  should  be 
dissolved.* 

§  11.  Questions  of  engineering  are  ordinarily  referred  to  an 
engineer.^ 

■  lb.  pp.  12, 13.  *  Redf.  on  Railw.,  488. 

>  People  V.  Btnrteraiit,6  Seld.  263.  '  Att'j,  &o.  v.  The  Eastern,  &o.,  2 

*  Deering  v,  York,  &o.,  31  Maine,  B&ilw.  Cas.  823. 

172.  ^  Webb  v.  The  Manchester,  &o., 

«  Doughty  V.  Somerville,  &o.,  3  4  My.  &  Cr.  116. 
Halst.  Ch.  51. 
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§  12.  A  railway  company  were  building  an  embankment 
more  than  five  feet  above  the  level,  according  to  the  11th 
and  12th  sections  of  the  railway  clauses  consolidation  act. 
They  had  not  given  the  notice  required  by  the  12th  sectioni 
but  had  obtained  the  consent  required  by  the  11th.  The 
court  pat  them  on  terms  to  take  the  opinion  of  the  board  of 
trade,  submitting  to  such  order  as  this  court  should  there- 
after make;  otherwise  an  injunction  would  go  to  restrain 
the  company  from  proceeding  with  the  embankment.^ 

§  18.  Where  a  company  was  authorized  to  make  a  direct 
line  of  railway,  with  a  branch,  and  was  about  to  complete 
and  open  the  direct  line,  but  had  abandoned  the  branch  line; 
held,  the  attorney-general  had  no  right  to  file  an  information 
to  restrain  the  opening  of  the  direct  line,  as  a  means  of  com- 
pelling the  completion  of  the  branch,  alleging  that  the  aban- 
donment of  the  branch  line  was  an  injury  to  the  public* 
And  it  is  held  that,  upon  an  injunction  bill,  equity  will 
not  decide  upon  the  legal  title  of  two  railroad  companies  to 
a  certain  route.'(a)    So  A.,  a  railway  company,  had  entered 

>  Pearoe  v.  Wycombe,  &o.,  19  Eng.  mingham,  &o.,  8  Bng.  Law  and  Rq. 
Law  and  £q.  122.  243. 

'  Attornejr-General   v.  The   Bir-        *  Morris,  &o.  v.  Blair,  1  Stockt. 

635. 

(a)  It  may  seem  not  inappropriate  to  insert  here  a  newspaper  report, 
probably  accurate  in  sabstance,  of  the  latest  case  involving  the  rights 
of  two  railroad  corporations : — 

**The  Grbat  Railroad  Case. — The  United  States  Circuit  Court, 
Judges  Davis  and  Treat,  yesterday,  refused  the  injunction  prayed  for  by 
a  portion  of  the  stockholders  in  the  Galena  and  Chicago  Railroad  Com- 
pany, to  restrain  the  consolidation  of  that  road  with  the  Northwestern 
Railroad  Company,  and  for  the  appointment  of  a  receiver,  &c.  The 
court,  in  refusing  the  injunction,  declined  to  decide  upon  the  merits  of 
the  case ;  but,  nevertheless,  the  decision  is  a  virtual  refusal  to  set  aside 
the  consolidation.  One  of  the  strongest  points  made  in  the  argument 
was,  that  the  consolidation,  which  was  made  over  a  year  ago,  was  of  so 
gigantic  a  character  that,  to  overturn  and  destroy  it  at  this  day,  was  to 
disturb  a  system  of  railways,  and  overthrow  a  series  of  financial  and 
commercial  operations,  affecting  the  property  and  business  of  thousands 
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iDto  a  contract  with  B.,  another  company,  as  to  the  working 
of  their  line.  A.  now  alleged  that  the  contract  was  void, 
and  proposed  to  enter  into  an  agreement  with  the  C.  com- 
pany, the  effect  of  which  would  be  a  violation  of  the  contract 
with  B.  B.  moved  for  an  injunction  to  restrain  A.  from 
holding  a  meeting  to  sanction  the  agreement.  The  court 
refused  to  interfere,  as  it  was  not  clear  that  the  contract  with 
B.  was  valid,  and  as  the  loss  of  A.  from  not  entering  into 
the  agreement  with  C.  might  be  greater  than  their  loss  from 
violating  the  contract  with  B.*  But,  in  Pennsylvania,  an 
injunction  was  granted,  in  a  case  turning  wholly  upon 
the  construction  of  the  charter  under  which  the  defendants 
claimed,  and  indeed  upon  the  meaning  of  particular  words 
in  that  charter ;  (which  however  must  be  read  at  length,  in 
order  to  understand  the  precise  points  in  controversy.) 
The  history  of  this  case,  as  given  in  the  opinion  of  the  court, 
is  as  follows:  "In  1837,  th^  legislature  incorporated  the  Sun- 

■  Slirewsburyy  &c.  v,  Shrewsbury,  &o.,  4  Eng.  Law  and  Eq.  171. 

of  people,  who,  in  no  way  connected  with  the  consolidation  itself,  have 
in  good  faith  acted  upon  its  existence.  The  court  evidently  felt  the 
force  of  this  consideration,  and  therefore  refased  an  injunction,  or  any 
other  proceedings  calculated,  however  remotely,  to  disturb  the  immense 
interests  involved,  and  the  vast  works  in  operation  by  the  consolidated 
companies.  They  virtually,  if  not  in  fact,  decided,  that  the  consolida- 
tion was  to  stand,  but  that  the  non-consenting  stockholders  should  be 
made  whole  as  to  the  value  of  their  property  on  the  day  the  consolida- 
tion took  place.  This  reduces  the  question  at  issue  to  a  mere  pecuniary 
one,  viz. :  how  much  the  stockholders  of  the  Galena  Road  are  equitably 
entitled  to  for  their  interest?  The  terms  of  the  consolidation  offered 
them  a  certain  sum;  they  claimed  a  greater;  the  difference  between  the 
two  valuations  ]s  possibly  somewhere  between  fifty  and  eighty  thousand 
dollars.  The  great  point,  however,  in  which  the  public  are  interested 
is  that  decided  by  the  court — ^that  the  consolidation  will  not  be  disturbed 
or  set  aside.  The  amount  which  the  non-consenting  stockholders  may 
justly  claim  is  a  matter  affecting  only  themselves  and  the  corporation ; 
the  public  may  dismiss  their  fears  that  the  consolidation  which,  in  its 
vast  scheme,  includes  so  inextricably  so  many  interests,  will  be  broken. 
That  point  determined,  the  other  questions  involved  are  of  mere  per- 
sonal interest." — Chicago  Republican,  July  9. 
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bary  and  Erie  Railroad  Company,  with  authority  to  make  a 
railroad  from  Sanbury  to  Erie,  but  without  any  authority 
to  extend  their  ^or]si  further  south  or  east  than  Sunbury,  By 
this,  their  original  charter,  they  had  no  more  right  to  make 
a  road  from  Sunbury  to  Harrisburg  than  if  they  had  never 
been  incorporated  at  all.  Such  was  the  state  of  things  in 
1851,  when  the  charter  was  given  to  the  Susquehanna  Com- 
pany. The  act  which  brought  the  latter  company  into  being 
gave  them  the  privilege  of  constructing  their  railroad  along 
the  Susquehanna  Biver  between  Harrisburg  and  Sunbury, 
by  a  route  to  which  nobody  else  had  any  right  or  pretence 
of  claim.  On  the  faith  of  this  unequivocal  grant  of  authority 
to  construct  their  work  on  a  track  then  entirely  open  to  their 
enterprise,  they  raised  the  capital  necessary  for  the  purpose, 
and  prepared  to  commence  it.  It  is  at  this  stage  of  their 
progress  that  the  Sunbury  and  Erie  Company  set  up  their 
claim  as  grantees  from  the  state  of  the  same  privilege,  and 
assert  that  they,  too,  have  a  legal  right  to  make  a  road  be- 
tween the  same  termini,  along  the  same  valley,  and  by  the 
same  intermediate  points.  Did  the  legislature  intend  that 
these  two  companies  should  each  have  equal  authority  to 
construct  the  same  identical  work?  It  seems  to  us  extremely 
improbable.  The  struggle  between  two  companies,  invested 
with  the  same  privileges,  each  having  an  equal  right  to  the 
ground,  would  be  more  likely  to  end  in  the  ruin  of  both, 
than  to  give  either  a  fair  chance  of  success.  Legislation  like 
this  would  not  only  be  injurious  in  its  effect  on  the  public 
interest,  but  it  would  be  a  wrong  on  the  company  first  inoor* 
porated-^such  a  violation  of  justice  as  no  one  would  expect 
to  see  perpetrated  by  the  representatives  of  a  people  who 
love  the  right  and  hate  the  wrong.  The  improbability  that 
the  rival  corporations  were  intended  to  be  clothed  with  equal 
power  to  make  the  same  road  along  the  same  route,  is  in- 
finitely  increased  when  we  find  that  no  provision  is  made  for 
settling  the  innumerable  disputes  which  must  necessarily 
arise  between  them.  We  assume  that  it  is  practicable  to 
make  both  roads,  nevertheless  the  choice  of  the  best  location 
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may  be  of  such  immense  yalae  to  the  party  which  gets  it  that 
it  would  be  fiercely  contended  for.  How  is  such  a  contest 
to  be  settled?  Shall  it  be  determined  by  the  wager  of  battle? 
The  struggle  would  not  cease  with  the  survey;  and  when  the 
building  of  the  two  roads  would  bring  thither  thousands  of 
excitable  men,  the  probability  of  violence  and  bloodshed 
would  be  very  great.  Supposing  the  road  to  be  made,  and 
the  cars  and  locomotives  running  side  by  side,  and  sometimes 
crossing  each  other's  track,  what  hope  could  be  entertained 
that  they  would  regard  each  other's  convenience  and  interest 
in  such  a  manner  as  to  keep  the  peace  and  avoid  collisions 
dangerous  to  property  and  life  ?"' 

§  14.  A  very  common  application  for  injunction  is  that 
made  on  behalf  of  some  other  privilege  with  which  a  railroad 
comes  in  competition  or  collision.  Thus  the  defendants,  a 
railroad  company,  were  enjoined,  on  application  of  the  State, 
from  filling  up  a  part  of  the  State  canal,  and  erecting  an  arch 
over  it,  which  would  obstruct  its  use;  though  this  portion  of 
the  canal  had  been  for  many  years  abandoned,  and  without 
regard  to  the  question  of  damage.' 

§  15.  In  case  of  petition  for  an  injunction^  restraining 
the  defendants,  a  railroad  company,  from  crossing  the  road 
of  the  plaintifis,  except  by  a  bridge;  the  question  of  right 
was  sent  to  the  Court  of  Exchequer,  who  found  for  the  plain- 
tiffs. Held,  an  injunction  should  be  suspended,  in  order  to 
give  time  for  building  the  bridge,  the  defendants  undertaking 
to  build  it  as  speedily  as  possible.' 

§  16.  An  injunction  was  granted  to  prevent  an  improper 
mode  of  carrying  a  turnpike  over  a  railroad/  So  where 
the  highway  commissioners,  on  petition  of  the  defendant,  had 
laid  out  and  recorded  a  private  way  from  his  land  across  the 

>  Per  Black,  C.  J.,  Packer  o.  Sun-  *  Northern,  &o.  v.  The  London, 

hniy,  &o.,  19  Penn.  216.  &c.,  1  Railw.  Cas.  658. 

'  Com.  V.  Pittsburg,  &o.,  24  Penn.  *  Atty.,  &o.  v.  London,  &o.,  3  Da 

159.  Aoo.^ Hudson,  &c.  Canal  o.  New  0.  k  S.  439. 
York,  &c.,  9  Paige,  323. 


424  THE  LAW  OP  INJUNCTIONS.  [CH.  XXVI. 

ropes  and  fixtures  of  the  inclined  plane  of  a  railway.^  And, 
on  the  other  hand,  an  injunction  was  denied,  to  restrain  the 
removal  by  a  turnpike  road  of  stone  blocks  laid  across  the 
road  by  a  railroad  company,  in  order  to  pass  from  the  rail- 
road to  a  wharf;  the  charter  only  authorizing  the  company 
to  use  the  turnpike  as  it  was,  or  requiring  a  tunnel  or  bridge 
if  they  crossed  the  road.' 

§  17.  An  injunction  has  been  denied  in  favor  of  a  toll 
bridge  against  a  railroad  bridge.'(a) 

>  Mohawk,  &o.  9.  Artober,  6  Paige,  '  Taoker  9.  Cheshire,  &o.,  1  Post. 
83.  29. 

'  London,  &o.  v.  Cooper,  2  Bailw. 
Cas.  312. 

(a)  See  }  41.  In  1790,  the  legislature  anthorized  A.  to  build  a  toll 
bridge  across  Harlem  River,  a  navigable  river,  and  provided  that  no  other 
bridge  or  ferry  should  be  erected  or  maintained  between  the  two  places 
connected  thereby,  except  for  the  private  use  of  the  inhabitants  of  those 
two  places.  In  1 832,  a  railroad  company  was  authorized  to  cross  the  same 
river,  near  A.'s  bridge.  A  bridge  having  been  previously  built  for  the 
private  use  of  the  inhabitants,  according  to  the  reservation  in  the  grant 
to  A.,  the  railroad  company  purchased  and  used  it  for  their  railroad, 
which  use  diminished  the  receipts  of  A/s  bridge.  Held,  that  the  charter 
to  the  railroad  company,  and  the  use  of  the  bridge  for  the  railroad,  were 
no  violation  of  the  grant  of  a  franchise  to  A.,  and  that  he  could  not 
restrain  them  by  injunction.  Also,  that  the  railroad  company,  having 
been  authorized  to  build  a  bridge  for  their  railroad,  were  thereby  au- 
thorized to  buy,  for  the  same  purpose,  a  bridge  already  built  That  the 
owners  were  also  authorized  to  sell  their  bridge  as  they  had  done.  That 
the  railroad  company  might  be  restrained  by  injunction  from  allowing 
persons  to  cross  their  bridge  who  were  not  authorized  to  cross  by  law. 
That  the  defendants  could  not  object,  in  a  suit  to  restrain  a  violation 
of  a  franchise  which  had  become  vested  in  the  grantee,  that  the  com- 
plainants had  violated  their  franchise :  there  having  been  no  judicial 
forfeiture  of  the  fhtnchise,  it  could  not  be  impeached  collaterally.  That 
a  provision  in  the  grant  of  the  franchise  to  A.,  that  treble  tolls  might  be 
recovered  before  a  justice  for  a  violation  of  Ids  franchise  by  others,  did 
not  preclude  a  suit  in  equity  for  an  injunction  and  account ;  and  a  coart 
of  equity  had  jurisdiction  to  grant  such  iig  unction,  but  would  not  enforce 
the  penalty  given  by  the  grant.  And  that  in  case  of  a  violation  by  a 
corporation,  who  could  not  be  sued  before  a  justice,  the  necessity  of  the 
case  would  warrant  another  remedy.  Thompson  v.  New  Tork,  &c.,  3 
Sandf.  Oh.  625. 
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§  18.  Where  obstructions  to  public  navigation  are  about 
to  be  erected,  and  after  erection  can  be  removed  only  at 
great  expense,  an  injunction  may  be  decreed.  Thus  a  rail- 
road company,  authorized  to  erect  a  bridge  over  a  navigable 
stream,  in  such  a  way  as  "to  do  the  least  possible  injury  to 
navigation,''  who  are  about  to  construct  it  in  a  place  where 
the  evidence  tends  to  show  more  injury  would  be  done  to 
navigation  than  in  others,  may  be  restrained  until  the  ques- 
tion whether  that  is  the  proper  position  can  be  determined.^ 

§  19.  A  railroad  may  be  compelled  by  injunction  to  build 
an  arch  over  a  mill-race  of  such  dimensions  as  would  secure 
the  mill  from  injury;  the  act  requiring  compensation  for  all 
damage.'  While,  on  the  other  hand,  a  railroad  company, 
alleging  a  right  of  way  over  a  certain  strip  of  land,  and  that 
the  defendant  is  about  to  erect  a  flouring  mill  so  near  their 
track  as  not  to  leave  sufficient  room  for  its  repair  and  con- 
struction, may  have  an  injunction  to  restrain  the  erection  of 
the  mill.' 

§  19  a.  The  charter  of  a  railroad  provided,  that  whenever 
it  should  be  found  necessary  to  cut  through,  take,  or  so  much 
injure  any  part  of  any  quay,  wharf,  or  other  communication, 
as  to  render  it  impassable  or  inconvenient  for  transporting, 
&c.,  any  goods;  another,  equally  convenient,  should  be  con- 
structed. The  plaintiff,  proprietor  of  a  wharf,  brings  a  bill 
to  enjoin  any  works  that  would  render  the  wharf  inconve- 
nient, pending  an  action  at  law,  which  involved  the  question, 
whether  the  defendants  had  not  violated  their  charter  by 
carrying  the  road  in  front  of  the  wharf|  so  as  to  cut  off  its 
general  access  to  the  water,  and  making  a  jetty  between  the 
wharf  and  the  water.  It  further  appeared,  that  the  prose- 
cution of  the  work  would  not  cause  any  additional  injury. 
The  injunction  was  granted.^ 

I  Attornej-Generalp.Hadsoiiy&o.,  '  CunnlDgham  v.  Rome,  &o.,  27 

1  Stookt.  526.  Geo.  499. 

'  Coats  V,  The  Clarence,  &o.,  1  *  Bell  v.  Hull,  &o.,  1  Railw.  Gas. 

Rob.  &  My.  181.  616. 
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§  20.  The  fact,  that  a  railway  has  been  looated  on  some 
part  of  the  tract,  of  eighty  acres  of  laud,  purchased  for  the 
use  of  an  institution  for  educating  the  deaf  and  dumb,  does 
not  alone  authorize  the  conclusion,  that  the  uses  and  pur- 
poses for  which  the  institution  was  placed  on  that  particular 
tract  will  be  so  materially  interfered  with,  that  the  company 
should  be  restrained  from  crossing  it.^ 

§  21.  An  owner  of  lots  upon  a  street,  upon  which  a  rail- 
way is  about  to  be  constructed,  which  will  be  specially  inju- 
rious to  him,  may  maintain  a  suit  to  enjoin  such  construction.' 
But,  under  the  New  York  Statute,  incorporating  the  Auburn 
and  Rochester  Bailroad  Company,  where  the  map,  plan,  and 
profile,  accompanying  the  petition  of  the  company,  for  the 
appointment  of  a  jury  of  appraisers,  did  not  show  any  con- 
templated viaduct  for  the  use  of  the  owner  of  lands  which 
were  divided  by  the  railroad;  held,  such  owner  could  not 
'enjoin  the  company  from  building  their  road  in  such  a  way 
as  to  allow  him  no  viaduct,  notwithstanding  the  counsel  for 
such  company  may  have  argued  to  the  jury  of  appraisers, 
that  the  company  were  bound  to  make  proper  crossing 
places.^ 

§  22.  The  taking  of  land  for  railroad  purposes  has  given 
rise  to  many  applications  for  injunction.^  (See  Appendix.) 

§  23.  If  a  railroad  company  neglect  to  pay  the  owner  of 
land  the  damages  awarded  for  the  right  of  way ;  equity  will 
enjoin  them  from  using  the  land  until  the  damages  are  paid.' 
So  where  a  railroad  company  was  directed  by  the  charter  to 
locate  its  road,  and  deposit  a  survey  in  the  office  of  the  Secre- 
tary of  the  State,  and,  when  that  was  done,  was  permitted 
to  construct  the  road,  subject  to  compensation  for  land  and 

>  Indiana^  &o.  v.  State,  3  Ind.  421.  &o.,  4  Uy,  &  Cr.  122 ;  Rirer,  &o.  v. 

<  Milhan  v.  Sharp,  28  Barb.  228.  North,  &o.,  1  Railw.  G.  135 ;  Moa- 

•  E/le  V,  Auburn,  &o.,  2  Barb.  Ch.  ohett  v.  The  Ch-eat,  &o.,  1  ib.  567. 
489.  '  Stewart  o.  Bajmond,  &o.,  7  8. 

*  See  Stone  v.  The  Commercial,  k  M.  568. 
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jnaterials  taken,  to  be  decided  on  by  commissioners  ap* 
pointed  by  a  judge  of  the  Supreme  Court  on  application  of 
the  corporation,  when  the  owners  could  not  agree  with  the 
corporation;  and  the  corporation  proceeded  to  construct 
their  road  through  lands  of  an  individual  without  his  assent, 
and  without  performing  either  of  the  above  conditions :  held, 
they  should  be  enjoined  until  those  conditions  were  complied 
with.^  So,  in  Maryland,  under  the  constitution,  Art.  8,  §  46, 
it  is  sufficient  ground  to  enjoin  a  railroad  from  entering  upon 
land,  that  they  have  not  paid  or  secured  the  damages.  An 
averment  of  irreparable  injury  is  unnecessary.^  So  an  in- 
junction may  be  had  against  entering  upon  land,  until  the 
opening  of  a  street  through  which  the  railroad  was  required 
to  pass.^  Or  for  summoning  a  jury  to  appraise  a  less  quan- 
tity of  land  than  the  corporation  had  given  notice  of  taking.^ 
Or  to  restrain  a  railroad  from  taking  land  for  a  warehouse 
four  hundred  yards  from  their  track,  and  making  a  track  to 
such  warehouse/  But  an  injunction  has  been  held  not  to 
lie  against  a  merely  void  taking  of  land.*  So  after  the  rail- 
road had  been  built,  though  the  land  had  been  obtained  from 
a  tenant  of  the  plaintiff  by  fraud.^  And  an  injunction  is 
sometimes  granted,  on  condition  of  bringing  an  action.* 

§  24.  An  injunction  does  not  lie,  if  the  charter  provides 
for  an  appraisal.^ 

§  25.  An  injunction,  for  non-payment  of  land  damages, 
was  dissolved,  on  payment  of  the  sum  into  court,  though  the 
charter  required  a  payment  into  the  Bank  of  England.^*    Or 

'   BonapuiQ    »•    Camden,    &c.»  *  Mouoh^tt  v.  The  Oreat,  &o.,  1 

Baldw.  205.  Eailw.  Gas.  567. 

'  Western,  &o.  v.  Owings,  15  Md.  ^  Deere  v.  G^ueet,  1  M7.  k  Or.  516. 

199.  ^  Kemp  v.   The   London,   &o.,   1 

*  Jarden  v.  Philadelphia,  &o.,  3  Railw.  C.  495  ;  BeU  v.  The  Hall,  &o., 

Whart.  502.  1  ib.  616. 

^  Stone  V,  The  Ckmixnercial,  &c.,  4  *  New,  &o.  p.  Connelly,  7  Port. 

M7.  &  C.  122.  (Ind.),  32. 

^  Bird  V.  W.  &  M.,  &o.,  8  Rich.  '°  Hyde  v.  The  Great,  &c.,l  Railw. 

Eq.  46.  Cas.  277. 
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it  may  be  saspended,  upon  a  stipulation  for  speedy  pay- 
ment.'(a) 

§  26.  In  a  late  case,  the  Yice-Chancellor,  acting  on  the  autho* 
rity  of  The  London,  &c.  v.  Smith  (1  Mac.  &  Gor.  216),  granted 
an  ex  parte  injunction,  on  the  application  of  a  railway  company, 
restraining  the  land-owner  from  taking  proceedings  under 
the  68th  section  of  the  land  clauses  consolidation  act,  1845, 
for  settling  the  amount  of  his  compensation.  His  Honor 
subsequently  dissolved  the  injunction,  on  the  authority  of 
The  East,  &c.  v.  Gattke  (8  Mac.  &  Gor.  185,  8  Eng.  Rep. 
69).  In  the  meanwhile,  the  time  limited  for  taking  proceed- 
ings  under  the  68th  section  had  expired.  The  company, 
who  had  not  raised  the  question  before  the  Yice-Chancellor, 
appealed  fVom  the  order  dissolving  the  injunction,  on  the 
ground  that  it  ought  to  have  been  made  on  such  terms  as 
that  their  rights  to  take  proceedings  under  the  68th  section 
might  not  be  affected  by  the  lapse  of  time.  The  Lord  Chan- 
cellor refused  the  application.' 

§  27.  A  railway  company  paid  for  and  took  a  conveyance 
of  a  piece  of  land  from  A.,  and  B.  afterwards  claimed  the 
land,  and  moved  to  restrain  the  company  from  taking  it, 
their  compulsory  powers  having  expired ;  and  the  evidence 
of  title  was  conflicting  between  A.  and  B.  Held,  B.  had  his 
remedy  by  ejectment;  and  the  injunction  was  refused.'  On 
the  other  hand,  where  a  railway  had  been  made  across  the 
road  leading  to  a  farm,  and  the  landowner  served  a  notice 
on  the  company  under  the  land  dauses  act,  claiming  550iL 

I  Jones  9.  The  Great,  ko,,  1  Railw*.  *  Webster  v.  Southeastern,  &o.,  1 
C.  684.  Eng.  Law  and  Bq.  204. 

*  South,  &o.  9.  Hall,  7  Eng.  Law 
and  Eq.  30. 

(a)  As  to  injanction  against  the  taking  of  land,  where  the  saccess  of 
the  nndertaking  is  doubtfal,  see  Agar  v.  The  Regent's,  &c.,  Coop.  77 . 
The  Mayor,  &c.  v.  Pemberton,  1  Swanst.  244 ;  Salmon  v,  Bandall,  3 
My.  &  Or.  439 ;  Lee  v.  Milner,  2  M.  A;  W.  824. 
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as  compensation,  or  requiring  the  company  to  summon  a 
jury  to  assess  the  compensation;  and  the  company  filed  their 
bill,  alleging  that  the  damage  complained  of  was  not  an 
injury  affecting  the  land,  within  the  land  clauses  act,  and 
obtained  an  ex  parte  injunction  to  restrain  the  landowner 
from  taking  any  other  proceedings  under  that  act :  held,  the 
injunction  could  not  be  maintained.' 

§  28.  An  injunction  against  taking  any  more  of  the  plain- 
tiff's land  than  is  necessary,  for  the  purpose  of  making  and 
maintaining  the  railway  and  works  authorized  by  the  act, 
was  pronounced  by  Lord  Cottenham  "a  very  objectionable 
form  of  order."' 

§  29.  A  railroad  may  be  restrained  by  injunction  from 
carrying  passengers,  in  a  city,  from  their  own  station  to  that 
of  another  railroad,  without  authority  in  their  charter.'  Or 
from  building  a  platform  and  stairs  at  a  place  where  a  station 
was  expressly  prohibited.'*  Though  not  from  taking  and 
leaving  passengers  at  such  place,  or  renting  rooms  in  a 
public  house  for  their  accommodation.'  But  that  a  corpo- 
ration authorized  to  construct  a  railroad  from  0.  to  A.,  with 
liberty  to  make  a  lateral  road  to  B.,  proposes  to  construct 
its  main  road  through  B.  (no  route  having  been  designated 
between  C.  and  A.),  is  not  sufficient  ground  for  an  injunc- 
tion.' And  although  a  railway  company  may  have  engaged 
in  an  illegal  transaction,  yet,  if  they  afterwards  obtain  an 
act  of  Parliament  to  sanction  it,  the  court  will  not  restrain 
them  from  proceeding,  though  the  effect  of  the  act  may  be 
doubtful.'  So,  upon  an  application  to  restrain  a  railway 
company  from  prosecuting  certain  works,  if  it  appears  that 

'  Soath  Staffordshire  Railway  Co.  *  Lord  Petre  v.  The  Eastern,  &o., 

9.  Hall,  3  EDg.  Law  and  £q.  105.  3  Railw.  Gas.  367. 

>  Cother  v.  Midland,  &c.,  2  Phill.  ^  Eton,  &c.  v,  Qreat,  &o.,  1  Railw. 

469.    See  Great,  &c.  v.  The  Clarence,  Cas.  200. 

&o.,  1  Coll.  507.  '  Bonapartev.Camden,&c.,Baldw. 

*  Major,  &c.  v,  Maoon,  &o.,  7  Geo.  205. 

221.  7  Logan  v.  Conrtown,  5  Eng.  Law 

and  Eq.  171. 
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tbej  intend  to  abandon  the  work,  the  conrt  will  not  grant 
the  injunction.^^ 

§  30.  Injunctions  are  often  applied  for  by  the  stockholders 
of  railroads.* 

§  31.  An  injunction  will  be  granted,  on  the  application  of 
a  stockholder,  to  restrain  a  railroad  from  making  a  divi- 
dend, contrary  to  the  charter,  till  completion  of  the  works.' 
Though  it  is  otherwise  where  the  charter  makes  no  provision 
on  the  subject.^  So  an  injunction  will  be  granted  in  favor 
of  holders  of  preference  shares^  to  enjoin  a  general  dividend, 
While  the  company  are  liable  to  a  delScit  arising  from  for* 
geries  committed  by  an  officer.'  And  where  the  directors 
of  a  company  had  entered  into  a  contract,  the  legality  of 
which  was  donbtful,  to  expend  money  in  laying  down  rails ; 
they  were  restrained,  at  the  snit  of  some  of  the  shareholders, 
flrom  laying  down  the  rails,  till  the  validity  of  the  contract 
had  been  decided  upon  at  law.^  But,  in  another  case,  though 
the  acts  of  the  directors  of  a  railway  company  appeared  to 
have  been  improper,  the  court  would  not  restrain  the  com- 
pany  from  enforcing  the  payment  of  calls,  as  it  was  possible 
that  there  were  legal  obligations  to  answer,  and  an  injunction 
was  refused,  but  without  costs.'  Nor  will  an  injunction  be 
granted  to  a  stockholder  merely  because  the  construction 
of  authorized  branches  will  diminish  his  dividends,  or  the 
means  of  the  company."  So,  where  the  subscription  to  a 
railroad  does  not  stipulate  that  the  money  shall  be  expended 
in  the  county  in  which  the  stockholders  reside;  the  company 
will  not  be  enjoined  from  collecting  subscriptions,  on  the 
ground  that  the  road  may  be  extended  beyond  that  county. 

*  5  Eng.  Law  and  Eq.  171.  '  Henry  o.  Great,  &o.,  30  Law  T. 
'  See  Bagshaw   v.  The  Eastern,    10. 141. 

&o.,  7  Hare,  114.  "  Beman  o.  Rnfford,  6  Eng.  Law 

*  Allen  V.  Talbot,  80  Law  Times,    and  Eq.  106. 

316.  "^  Logan  v.  Courtown,  6  Eng.  Law 

*  Brown  r.  Monmonthahire,  &o.,    and  Eq.  171. 

4  Eng.  Law  and  Eq.  113.  '  Newhall  9.  Chioago,  &o.,  14  Dl. 

273. 
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Such  a  condition  mast  be  clearly  and  positively  alleged,  and 
it  must  be  in  writing.^ 

§  S2.  A  statute  prorided,  tbat  one  railroad  migbt  aid  another 
by  subscription  to  stock  or  otherwise,  upon  consent  of  two- 
thirds  of  the  stockholders  present  at  a  special  meeting.  This 
provision  was  re-dnacted  in  a  subsequent  general  corporation 
act,  with  the  farther  provision  tbat  any  company  might 
accept  the  new  provinons,  and,  when  a  proper  certiiScate  of 
acceptance  had  been  filed,  all  inconsistent  portions  of  their 
charter  should  be  repealed.  Held,  even  if  the  latter  repealed 
the  former  act  (which,  it  seems,  it  did  not),  a  stockholder 
could  not  maintain  a  bill  to  enjoin  the  fulfilment  by  the 
company  of  contracts  for  aid,  hj  the  indorsement  of  bonds, 
the  contracts  having  been  unanimously  ratified  at  a  special 
meeting,  which  amounted  to  an  acceptance,  and  estopped 
either  party  from  objecting  that  no  certificate  had  been  filed.* 
So  in  Ohio  it  is  held,  that»  admitting  that  the  legislature  id 
constitutionally  incompetent  to  authorize  a  railroad  company 
to  embark  in  new  enterprises,  entirely  beyond  the  scope,  and 
outside  of  the  objects  contemplated  by  its  charter,  at  the 
time  the  stock  was  subscribed  for,  and  thus  to  eflfectoate  a 
fundamental  change  in  its  charter,  without  the  consent  of  all 
its  stockholders ;  it  is  quite  clear  that,  before  a  stockholder 
can  have  an  injunction  against  such  proceedings,  he  must 
have  shown  himself  prompt  and  vigilant  in  the  assertion  of 
his  rights,  and  not  wait  until  the  mischief  of  which  he  com- 
plains is  accomplished.'  So,  though  a  shareholder  has  an 
equity  to  enjoin  the  directors  from  applying  the  funds  in  tbe 
completion  of  a  part  only  of  the  line,  with  a  view  to  the 
abandonment  of  the  remainder ;  yet  where,  with  knowledge 
of  the  intention  to  abandon  the  greater  part  of  the  line,  he 
remained  passive  for  eighteen  months,  while  the  directors 

*  DiU  V.  Wabash,  &o.,  21  lU.  91.         *  Chapman  v.  RaUroads,  6  Ohio 

*  Zabriskie  v.  Cleveland,  &o.,  23    (N.  S.},  119. 
How.  381. 
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were  expending  large  sums  in  the  completion  of  the  remain- 
der, the  court  refused  to  interfere  by  injunction.^ 

§  83.  The  rule,  that  the  majority  cannot  bind  the  minority 
in  a  joint-stock  company  as  to  acts  not  contemplated  by  the 
common  contract,  has  not  been  applied  to  corporate  com- 
panies for  a  public  undertaking,  involving  public  interests 
and  duties  under  the  sanction  of  Parliament  Thus  two 
shareholders  in  a  railway,  suing  in  behalf  of  themselves  and 
all  others,  sought  to  restrain  the  company  from  applying 
their  funds  in  completing  a  branch  railway,  for  the  construc- 
tion of  which  their  parliamentary  powers  had  expired.  An 
interlocutory  application  for  an  injunction  was  refused,  on 
the  grounds  that  one  of  the  plaintifi&  named  had  acquiesced 
in  the  acts  complained  of,  that  the  injunction  would  cause 
considerable  inconvenience,  that,  as  all  the  land  had  been 
purchased,  it  was  not  clear  that  it  was  illegal  to  complete 
the  line,  and  that  the  suit  was  not  properly  framed,  being  on 
behalf  of  all  the  shareholders,  which  would  include  those 
who  had  sanctioned  the  acts.'  So  a  company  was  authorized 
by  three  acts  of  Parliament  to  make  three  distinct  railways 
(not  forming  one  line),  with  separate  amount  of  capital  for 
each.  Another  company  was,  by  a  fourth  act  of  Parliament, 
authorized  to  take  a  lease  of  the  three  lines,  and  did  so,  and 
the  whole  undertaking  was  placed  under  the  control  of  a 
joint  committee  of  directors  of  all  the  companies.  One  of 
the  three  lines  was  sufficiently  completed  to  be,  and  was, 
opened,  and  the  directors  made  calls  for  the  purpose  of  en- 
tirely finishing  the  opened  line,  the  other  two  being  aban- 
doned. An  injunction  was  granted  at  the  rolls,  restraining 
the  application  of  money  and  the  making  of  calls  for  any 
purpose  not  authorized  by  the  three  acts,  excepting  only  for 
ordinary  repair.  Held,  on  appeal,  that,  on  an  interlocutory 
application,  in  the  absence  of  the  lessee  company,  the  opened 

■  Graham  9.   Birkenhead,  fto.,  6        '  Ffooks  v.  Loudon,  &c.,  19  Eng. 
Eng.  Law  and  Bq.  132.  Law  and  £q.  7. 
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line  being  worked  under  the  direction  of  the  joint  committee^ 
the  injunction  must  be  dissolved.' 

§  S4.  When  the  fundamental  contract  between  two  rail- 
roads provides  that  all  disputes  shall  be  settled  by  arbitra- 
tion, and  road  A.  has  illegally  misapplied  funds  or  pro6ts  of 
both,  with  the  assent  of  a  majority  of  road  B.;  if  dissent- 
ing stockholders  in  B.  bring  a  bill  in  equity  for  their  share 
of  such  profits,  the  court  will  enjoin  both  roads,  if  necessary, 
from  settling  or  attempting  to  settle  the  claims  of  the  com- 
plainants by  arbitration.' 

§  35.  Where  there  were  two  sets  of  railroad  bondholders 
secured  by  separate  mortgages,  one  of  the  second  set  was 
enjoined  from  collecting  his  bond  by  execution,  the  property 
being  insufficient  for  all;  upon  the  ground  that  such  sale 
would  interfere  with  the  priority  of  the  other  set,  and  the 
pro  raid  rights  of  the  other  members  of  the  second  set^ 

§  86.  In  a  case  of  difficulty  between  a  railroad  company  and 
a  contractor  employed  in  constructing  the  road,  the  company 
claiming  that  the  contract  had  been  violated  by  him,  and 
a  right  to  discharge  him,  and  collisions  occurring  between 
the  workmen  of  the  respective  parties,  and  the  work  being 
thereby  delayed;  an  injunction  was  granted  against  him,  for- 
bidding his  continuance  on  the  line,  and  directing  an  account 
of  what  was  due  him,  all  questions  being  reserved  for  a  trial 
at  law.^ 

§  87.  The  insolvency  of  a  railroad  is  no  ground  of  injunc- 
tion against  the  collection  of  subscriptions.'  But  where 
there  are  suudryfi.  fas.  against  an  insolvent  railroad,  threat- 
ening to  seize  and  sell  the  road,  with  its  equipments,  extending 
one  hundred  miles  in  length,  through  six  difiereot  counties; 

'  Hodgson  V,  PowIb,  8  Eng.  Law        '  Pennook  v.  Coe,  23  How.  117. 
and  Eq.  257.  *  The  Bast,  &o.  v.  Hatterslejr,  8 

'  March  v.  Eastern  Railroad,  43  Hare,  72. 
N.  H.  515.  •  Dili  V.  V^abash,  &o.  21  111.  91. 
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equity  will  take  jurisdiction,  direct  a  sale  of  the  entire  property 
for  the  benefit  of  all  concerned,  and  distribute  the  fund  ac- 
cording to  the  practice  and  usage  in  chancery,  in  a  creditors' 
suit  against  executors  and  administrators.  In  such  a  case, 
no  other  court  possesses  adequate  jurisdiction  to  reach  and 
dispose  of  the  entire  merits.  Any  creditor  who  has  a  claim 
upon  the  fund,  but  who  is  not  a  nominal  party  to  the  suit, 
may  make  himself  a  party  thereto  in  &ct,  by  coming  in  and 
presenting  his  claim  under  the  decree,  and  submitting  himself 
to  the  jurisdiction  of  the  court  for  its  settlement  and  adjust- 
ment upon  the  fund  to  be  distributed.  If  he  neglects  or 
refuses  to  come  in  and  entitle  himself  to  the  benefit  of  the 
decree,  equity  will  not  assist  him  to  set  aside  and  annul  iV 


§  88.  There  have  been  some  cases  of  injunction,  relating 
to  canals. 

§  39.  A  society,  incorporated  in  1791,  located  at  the  Falls  of 
the  Passaic,  pulled  down  a  gate  and  waste- way  of  the  canal  of 
the  Morris  Canal  Co.,  incorporated  in  1824,  and  discharged  the 
water  from  the  canal  into  the  Passaic,  above  the  falls.  The 
canal  company  repaired  the  breach,  and  filed  their  bill  against 
the  society  for  an  injunction,  which  was  granted.  The  society 
filed  a  cross  bill,  setting  up  an  agreement,  stating  breaches 
thereof,  and  praying  a  decree  for  a  specific  performance 
thereof.    A  demurrer  to  the  bill  was  overruled.* 

§  40.  By  an  act  of  the  Legislature  of  Illinois  passed  July 
21,  1887,  the  canal  commissioners  were  authorized  to  enlarge 
the  natural  basin  at  the  junction  of  the  north  and  south 
branches  of  the  Chicago  Biver.  And,  in  order  to  do  this, 
block  No.  7,  of  canal  lots  in  the  city  of  Chicago,  was  to  be 
reserved  for  sale,  so  as  to  exchange  it  for  block  No.  14,  which 
would  be  removed  in  the  enlargement  of  the  basin.  Both 
blocks  were  to  be  appraised  at  the  same  time,  and  the  owners 

'  Maoon,  &o.  v.  Parker,  9  Geo.  377.    &o.,  2  HaUt.  Ch.  262 ;  1  HalBt  Ch. 
>  The  Sooietj,  &o.  v.  The  Morris,    203. 
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of  block  14  were  to  take  block  7  at  its  appraised  value.  In 
184S,  an  act  was  passed,  granting  the  canal  property  to 
trustees,  who  were  required  to  complete  the  canal,  and  after- 
wards to  sell  all  lands,  lots,  and  water-power  granted  to  them 
by  the  act.  In  1846  another  act  was  passed,  requiring  the 
trustees  to  proceed  forthwith  in  perfecting  the  exchange  of 
block  No.  14  for  block  No.  7,  as  contemplated  by  the  act 
of  1837.  The  trustees  refused  to  make  the  exchange,  and 
advertised  block  No.  7  for  sale,  and  the  owners  of  block  No. 
14  filed  a  bill  in  chancery  against  them,  to  enjoin  them  from 
selling,  and  to  compel  them  to  exchange.  Held,  there  was 
no  principle  in  equity  jurisprudence  upon  which  the  bill 
could  be  sustained ;  that  the  complainants  had  no  present 
interest  in  block  7,  and  no  right  to  call  upon  a  court  of 
equity  to  interfere  and  prevent  the  sale,  and  that,  if  the 
trustees  had  violated  their  duties,  the  State  alone  could  com- 
plain.* 


§  41.  In  the  present  connection,  it  seems  proper  to  refer 
to  one  of  the  most  important  cases  of  application  for  injunc- 
tion, which  have  ever  arisen  in  the  United  States,  turning 
upon  the  conflicting  claims  of  two  brndge'€orp(}rati(ms.{a)  In 
this  case,  the  nature  of  the  franchise  created  by  a  corporate 
charter  for  purposes  of  public  travel,  as  being  on  the  one 
hand  an  exclusive  privilege,  and  on  the  other  open  to  legis- 
lative modification  and  control  by  a  subsequent  rival  charter, 
is  very  learnedly  and  elaborately  discussed  both  in  a  State 
and  in  the  United  States  courts,  and  with  equal  ability,  and 
nearly  equal  weight  of  authority,  on  both  sides  of  the  ques- 
tion. It  will  be  seen  that  the  same  case  involves  a  view  of 
the  franchise  of  a  puilic  ferry. 

§  42.  By  an  ancient  ordinance,  dated   1636,  1640,  and 

>  Canal,  &o.  v.  Dewes,  11  HI.  592. 
(o)  See  Appendix — New  Jersey. 
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1642,  the  government  of  the  Colony  of  Massachusetts,  having 
previously  established  a  ferry,  between  Boston  and  Charles 
town,  over  Charles  Biver,  recite  that  they  have  given  the 
revenue  of  the  ferry  to  Harvard  College.  In  1640,  the  ferry 
was  given  to  the  college,  being  then  leased.  In  May,  1650, 
the  college  was  incorporated.  In  October,  1650,  the  college 
having  petitioned,  in  regard  to  rectifying  the  ferry  rent^  which 
belongs  to  the  college,  it  was  ordered  that  the  president,  for 
the  college,  might  lease  or  otherwise  dispose  of  the  ferry.  In 
1654,  an  act,  imposing  a  tax  for  the  benefit  of  the  college, 
spoke  of  the  profit  of  the  ferry,  formerly  granted.  From 
1689  to  1786  the  college  received  the  profits;  since  1650, 
sometimes  managing  the  ferry  themselves,  and  sometimes 
leasing  it.  The  college  fixed  the  tolls,  but  the  legislatare 
passed  various  acts  regulating  the  ferry,  and  sometimes 
affecting  the  tolls.  The  college  was  in  some  instances  con- 
sulted, in  others,  not.  In  1784,  a  statute  incorporated  certain 
persons,  for  the  purpose  of  building  a  bridge  in  the  place 
where  the  ferry  between  Boston  and  Charlestown  is  now 
kept;  and  authorized  them  to  receive  toll  for  forty  years,  and 
double  toll  on  Sunday ;  they  paying  the  college  £200  per 
annum,  which  they  accordingly  paid ;  the  bridge  at  the  end 
of  the  time  to  revert  to  the  State,  saving  to  the  college  a  fair 
annual  compensation  for  the  loss  of  the  ferry.  In  1792  an 
act  established  the  West  Boston  Bridge  Corporation,  to  build 
a  bridge  across  the  same  river  from  Boston  to  Cambridge, 
the  legislature  having  previously  resolved  that  the  act  of 
1784  was  not  the  grant  of  an  exclusive  right  to  build  over 
these  waters.  The  act  of  1792  authorized  a  toll  for  forty 
years,  required  payment  of  an  annuity  to  the  college,  and,  in 
consideration  of  the  risk  and  importance  of  the  work  of 
building  the  Charles  River  bridge,  and  the  loss  which  the 
plaintiffs  would  suffer  from  the  new  bridge,  extended  their 
charter  for  thirty  years,  with  the  exception  that  the  addi- 
tional toll  on  Sunday  should  be  relinquished.  In  1828,  the 
defendants  were  incorporated  to  build  another  bridge  across 
the  river,  between  Boston  and  Charlestown,  distant  from  the 
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former,  in  Oharlestown  two  hundred  and  sixty  feet,  and  in 
Boston  nine  hundred  and  fifteen  feet.  The  plaintifS  thereby 
lost  two-thirds  of  their  former  tolls.  A  bill  in  equity  for  an 
injunction,  brought  in  the  Supreme  Court  of  Massachusetts, 
was  dismissed,  the  four  judges  being  equally  divided  in 
opinion ;  and  in  the  Supreme  Court  of  the  United  States  the 
judgment  was  affirmed,  three  judges  dissenting.^ 

§  43.  Application  for  injunction  by  the  Mohawk  Bridge 
Company  against  the  Utica,  &c.  Bailroad  Company,  to  restrain 
the  erection  of  a  bridge  over  the  Mohawk  River.  The 
plaintifTs  owned  a  toll-bridge  across  the  river,  about  one 
hundred  rods  above  the  defendants'  proposed  bridge ;  and 
their  bill  alleged,  that  the  latter  would  be  a  damage  to  them, 
by  diversion  of  travel  from  their  bridge,  and  interfere  with 
their  chartered  exclusive  privilege.  The  plaintiffs'  charter 
prohibited  any /erry  within  a  certain  distance  from  the  bridge. 
It  was  held  that  the  plaintiffs'  charter,  being  in  derogation 
of  public  rights,  must  be  construed  strictly,  and  the  injunc- 
tion was  refused.' 


§  44.  The  principle  has  been  applied  to  a  ferry^  that  an 
exclusive  legal  right  ought  to  be  protected  in  equity  against 
violations  of  hourly  repetition  and  interminable  duration. 
Hence  equity  will  sustain  a  bill  for  an  injunction,  where  the 
owner  of  a  public  ferry  loses  part  of  his  rightful  profits,  by 
meai)s  of  a  ferry  established  near  his,  without  right,  but  can- 
not procure  proof  to  enforce  his  claim  at  law.'  So,  in  a  lead- 
ing case  relating  to  ferries,  a  grantor  by  deed  conveyed  his 
exclusive  right  to  navigate  with  steamboats  from  the  city  of 
New  York  to  Elizahethtown  Point.  The  defendant,  to  a  bill 
for  injunction  brought  by  the  grantee,  answered,  that  he 

*  Charles,  &o.  r.  Warren,  &o.,  7  59 ;    Newbnrgb,    &o.    v.  MiUer,  5 

Piok.  344 ;  11  Pet.  420.  John.  Ch.  101 ;  Niohols  v.  Gates,  1 

'  Mohawk,  &o.   v.  Utioa,  &o.,  6  Conn.  318 ;  Chesapeake,  &o.  v,  Bal- 

Paige,  554.    See  Richmond,  &o.  v,  timore,  &o.,  4  GiU  &  J.  1. 

Loni8a,&o.,13How.  71;  Piscataqna,  *  Long  v.  Beard,  N.  C.  Term  R. 

&o.  V,  New  Hampshire,  &c.,  7  N.  H.  256. 
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Davigated  between  New  York  and  EahtecTs  Pointy  which  was 
within  the  township  of  Elizabethtown,  but  separated  from 
Elizabethtown  Point  bj  a  large  and  navigable  creek,  and 
that  his  wharf  is  near  Elizabethtown  Point.  Upon  the 
grounds,  that  the  grant  was  intended  to  comprehend  the 
entire  benefit  of  all  the  travelling  and  passengers  going  to 
and  from  Elizabethtown  and  New  York;  that  Elizabethtown 
Point  was  used  for  the  landing-place  of  the  town ;  and  that 
all  contiguous  and  injurious  competition  was  to  be  excluded; 
judgment  was  given  for  the  plaintiff.^ 

§  45.  Where,  in  a  bill  to  enjoin  the  usurpation  of  the 
complainant's  right  to  a  ferry,  he  describes  himself  as  lessee 
from  certain  commissioners,  a  body  corporate  to  whom  the 
ferry  was  granted ;  he  must  prove  their  corporate  character 
and  the  lease,  if  these  facts  are  put  in  issue  by  the  an- 
swer.* 

§  46.  A.  being  the  owner  of  a  ferry,  and  having  opened 
a  private  way  leading  from  it  into  the  public  road  on  one 
side  of  a  river,  B.,  who  owned  a  ferry  near  A.'s,  placed  an 
obstruction  on  the  road.  A.  filed  a  bill  to  have  it  abated, 
&c.  It  appearing  from  the  answer  of  B.,  that  A.  had  been 
resorting  to  unfair  means,  on  the  other  side  of  the  river,  to 
divert  the  travel  from  B.'s  ferry ;  held,  the  injunction  ought 
to  be  dissolved.' 

'  Ogden  r.  Gibboofl,  4  John.  Ch.        '  Carter  v.  Oarrett,  13  Ala.  72S. 
150.  *  HiU  V.  Averett,  27  Ala.  484. 
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CHAPTER  XXVII. 


EASEMENTS. 


1.  Qeneral  remarks. 
1  a.  Light,  &o. 
4.  Party-walls. 
6.  Dedication. 
6.  Common. 


7.  Waterooorses. 
13.  Mills. 
18.  Dams. 
22.  Fishery. 
25.  Ways. 


§  1.  The  remedy  of  injunction  is  often  invoked  in  refer- 
ence to  other  rights  than  those  considered  in  the  last  chapter, 
belonging  to  the  general  class  of  easements.  But  where  a 
corporation,  authorized  by  law  to  construct  a  public  im- 
provement, in  passing  over  the  land  of  A.  interferes  with  an 
easement  of  B.  in  the  land ;  B.  cannot  maintain  a  bill  against 
A.  to  compel  a  restoration  of  the  easement ;  more  especially 
without  making  the  corporation  a  party.  The  court  say,  it 
"is  an  attempt  to  make  an  individual  in  no  wise  connected 
with  the  company  restore  that  which  they  have  taken  with- 
out question  of  their  right.  No  argument  can  support  such 
a  claim,  and  none  is  needed  to  answer  it.  The  statement  of 
the  claim  is  the  best  possible  refutation  of  it."^ 

§  1  a.  Lights  constitute  an  easement,  for  the  protection  of 
which  parties  often  apply  for  an  injunction. 

§  1  &.  It  is  held  that  there  cannot  be  a  perpetual  injunc- 
tion in  regard  to  lights,  in  case  of  a  disputed  title,  until  the 
question  has  been  settled  at  law.' 

§  1  c.  A.  applied  for  an  injunction  to  restrain  6.  from  the 
erection  of  his  building,  setting  up  in  his  bill  an  agreement 

"  Per  Woodward,  J.,  Mnlvany  w.        ■  Irvln  v.  Dizion,  9  How.  10. 
Kennedy,  26  Penn.  44-45. 


440  THB  LAW  or  INJUNCTIONS.         [cH.  xxvn. 

that  B.  was  to  sell  A.  that  part  of  his  lot  lying  in  the  rear  of 
his  own  lot,  that  A.  might  enjoy  light  and  air  over  the  same. 
The  injunction  was  granted,  and  afterwards,  on  B.'s  motion 
on  filing  his  answer,  was  dissolved.  At  the  argument  of  this 
motion,  B.'s  counsel,  in  explaining  a  diagram  of  the  premises, 
said  that  B.'s  building  did  not  cover  the  entire  rear  of  A.'s 
lot,  and,  if  A.  would  take  down  his  privy,  he  could  enjoy 
light  and  air.  A:  did  take  down  the  privy,  and  put  into  the 
rear  of  his  other  buildings  a  range  of  fire-proof  windows. 
B.  thereupon  began  the  erection  of  a  dead  wall  along  the  site 
of  the  privy.  A.  applied  for  an  injunction,  restraining  such 
erection.  Held,  the  declaration  of  B.'s  counsel  in  facie  curtce^ 
followed  by  A.'s  acts,  constituted  a  contract  with  the  court 
and  with  A.,  which  estopped  B.  from  denying  the  same  and 
acting  in  denial  of  A.'s  rights,  founded  on  that  declaration; 
and  an  injunction  was  issued  restraining  the  erection  of  the 
dead  wall.' 

§  2.  A.,  who  owned  a  lot  of  land  with  buildings  thereon, 
obtained  a  temporary  injunction  on  filing  his  bill  therefor, 
restraining  B.,  the  owner  of  an  adjacent  lot,  from  erecting  a 
certain  building  on  his  lot  This  injunction  was  dissolved 
on  motion,  on  filing  B.'s  answer.  B.  proceeded  with  his 
building  and  also  with  a  dead  wall  across  the  rear  of  A.'s 
lot,  which  was  not  contemplated  when  the  injunction  was 
dissolved.  A.  moved  for  an  injunction  restraining  the  erec- 
tion of  the  dead  wall,  and  filed  affidavits  in  support  of  bis 
motion,  showing  new  matter  since  the  filing  of  the  bill;  and 
B.  also  filed  in  reply  new  affidavits.  Held,  that  the  decision 
dissolving  the  injunction  was  conclusive  between  the  same 
parties  on  the  same  state  of  facts,  or  on  a  new  state  of  facts, 
without  leave  to  apply  anew  for  a  revival  of  the  injunction 
which  was  dismissed ;  but  that  the  judge  at  the  final  hearing 
was  not  concluded  from  granting  a  perpetual  injunction  or 
any  other  relief  sought  for,  an  order  made  on  a  motion  not 

I  Banks  v.  Amerioan,  &o.,  4  Sandf.  Ch.  438. 
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being  res  adjudicaia,  nor  conclading  the  court  on  points  of 
law;  and,  as  the  case  on  the  second  motion  showed  that  A. 
was  entitled  to  an  injunction,  it  was  granted.* 

§  2  a.  The  plaintiff  leased  to  the  defendant,  for  eleven 
years,  a  warehouse  bounded  on  vacant  land  of  A.,  "excepting 
and  reserving  unto  (the  plaintiff)  the  right  to  stop  up  and 
baild  against  the  five  windows  in  said  warehouse,  which 
front  apon"  A.'s  land,  "  and  also  to  build  against  and  put 
timbers  into  the  wall,  on  the  side  of  said  warehouse  in  which 
the  said  five  windows  are,  at  his  pleasure."  The  defendant 
afterwards  took  a  lease  from  A.  of  the  vacant  land  for  fifteen 
years,  terminable  by  himself  in  ten  years,  and  proceeded  to 
erect  a  building  thereon,  in  contact  with  the  wall  of  the 
warehouse  containing  the  windows.  Injunction  refused,  upon 
the  grounds  of  a  doubtful  right;  that  the  injury  was  trivial, 
or  easily  compensated  in  damages;  that  the  plaintiff  was  a 
mere  reversioner,  having  demised  the  warehouse  to  the  de- 
fendant for  a  long  term;  and  further,  that  an  injunction 
would  be  an  ineffectual  remedy,  without  a  decree  compelling 
a  conveyance  from  A.  of  the  adjacent  lot ;  and  that  an  ex- 
press statute  afforded  the  plaintiff  a  simple  and  economical 
remedy,  for  preventing  the  alleged  encroachment  from  ripen- 
ing into  a  right  by  adverse  use.' 

§  8.  In  an  action  for  obstructing  ancient  lights,  with  a 
count  for  an  injunction  under  the  17  and  18  Vict.,  c.  125,  §  79, 
after  a  verdict  had  passed  for  the  plaintiff,  the  court  granted 
an  injunction,  under  sect.  82  of  that  statute,  to  restrain  the 
defendants  from  continuing  the  wrongful  acts  complained  of 
in  the  action,  and  from  committing  any  injury  of  the  kind, 
relating  to  the  rights  and  property  of  the  plaintiff',  mentioned 
in  the  declaration,  and  from  erecting,  keeping  erected,  and 
continuing  the  erection  of  so  much  of  the  wall  and  buildings 

'  Banks  v.Amerioaii,&c.,4Saiidf.        '  Atkins  v.  Chilson,  7  Met.  398. 
Ch.  438. 
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as  was  opposite  a  certain  messuage  and  premises  of  the 
plaintiff  mentioned  and  described  in  the  declaration,  and 
known,  &c.,  so  or  in  such  manner  as  to  darken  or  obstruct 
any  of  the  ancient  lights  or  windows  of  the  said  messuage 
and  premises,  and  from  erecting  any  other  building,  and 
doing  any  other  act  whereby  the  light  and  air  coming  to 
and  entering  his  messuage  and  premises  by  means  of  the 
said  windows  might  be  obstructed,  or  such  messuage  and 
premises  might  be  in  any  way  darkened,  and  from  the  repe- 
tition or  continuance  of  any  act  whereby  an  injury  of  a  like 
kind  might  happen  to  the  plaintiff;  the  writ  of  injunction 
to  lie  in  the  ofBce  till  next  term,  the  defendants  undertaking 
to  pull  down  as  much  of  the  wall  and  building  as  should  be 
sufficient  to  restore  to  the  plaintiff  the  full  enjoyment  of  the 
light  and  air  he  had  previously,  and  to  do  the  same  to  the 
satisfaction  of  a  surveyor  to  be  agreed  on  or  nominated  by 
one  of  the  judges  of  the  court,  the  defendants  to  pay  the 
costs  of  the  rule  and  of  the  surveyor.^ 

§  1.  A.,  the  owner  of  a  house,  purchased  of  B.  an  ad- 
joining strip  of  land,  for  the  purpose  of  keeping  it  open. 
B.  erected  a  house  on  the  line  of  this  strip,  and  opened  win- 
dows which  overlooked  it.  A.  thereupon  placed  blinds  upon 
his  land,  close  upon  the  windows,  and  entirely  obstructing 
the  view  from  them.  He  also  erected  buildings  on  the  strip 
of  land  behind  both  houses.  B.  files  a  bill  to  compel  the 
removal  of  the  buildings  and  blinds,  alleging  that  by  the 
contract  of  sale  A.  was  restrained  from  building  between  the 
houses,  and  obstructing  B.'s  light,  but  by  mistake  the  re- 
striction was  omitted  from  the  deed.  The  agreement  was 
proved,  as  alleged,  and  as  part  of  the  consideration,  but  not 
a  reservation  of  light  to  B.  Held,  the  averment  in  the  bill 
applied  only  to  the  portion  of  laud  between  the  houses.  A. 
was  enjoined  from  there  erecting  any  building,  but  not  re- 
quired to  remove  his  buildings  in  the  rear,  nor  the  blinds.' 
(See  §  4  c.) 

^  Jessel  V,  ChAplin,  37  Eng.  Law  '  Athey  v.  MoHenry,  6  B.  Mon.  50. 
and  Eq.  472. 
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§  4  a.  Party-walls  are  another  easement,  which  may  be  pro- 
tected by  injunction. 

§  4  ft.  The  owner  of  one-half  of  an  ancient  solid  party- wall, 
long  used  for  the  support  of  buildings  erected  on  each  side 
of  it,  may  be  restrained  by  injunction  from  cutting  away  a 
portion  of  its  face,  and  erecting  a  new  wall  upon  his  own 
land,  two  inches  distant  from  the  portion  of  the  old  wall 
which  is  left  standing,  and  connected  with  it  by  occasional 
projecting  bricks  and  ties.' 

I  Phillips  V.  Boardman,  4  Allen,    147.  (a)     See  Zngenbhnler  v.  Oil- 

liam,  3  Clarke,  391. 

(a)  An  earlier,  informal  report  of  this  case  states  it  as  follows :  The 
parties  to  a  bill  for  an  injunction  were  owners  of  adjoining  estates  in 
Boston,  between  which  was  an  ancient  party-wall,  one  foot  thick,  nsed 
by  them  in  common  for  support  of  the  timbers  of  their  respective 
buildings.  The  defendant  having  taken  down  his  building,  and  being 
about  to  erect  a  new  one,  had  pared  ofif  to  a  considerable  height  the 
face  of  the  wall,  on  his  side  of  it,  to  the  depth  of  four  inches,  and  was 
erecting  a  new  wall,  a  foot  thick,  occupying  the  four  inches  of  the  old 
wall  thus  removed,  and  eight  inches  taken  from  his  own  land.  In  the 
course  of  this  work,  which  had  reached  to  the  floor  of  the  second  story, 
when  an  injunction  was  granted,  he  had  occasionally  projected  a  brick, 
two  inches  beyond  the  face  of  his  new  work,  so  as  to  reach  the  centre  of 
the  old  wall ;  partly  for  support  to  the  remainder,  but  chiefly  to  denote 
the  division  line  as  claimed  by  him,  and  with  the  avowed  purpose  of 
breaking  up  the  joint  character  of  the  old  wall,  and  preventing  the  plain- 
tifis  from  building  close  to  the  face  of  his  new  wall,  if,  upon  rebuilding, 
they  should  desire  to  do  so.  It  appeared  from  the  report  of  a  master, 
that  the  wall  was  an  ancient  one,  still  sufficient  for  the  buildings  which 
it  had  divided,  and  for  any  buildings  such  as  were  commonly  erected  on 
that  street ;  that  by  the  paring  its  capacity  for  service  was  materially 
diminished,  and  that  the  new  wall  was  substantially  an  independent  one, 
affording  no  material  support  to  the  remaining  eight  inches  of  the  old 
wall.  The  injunction  restrained  the  defendant  from  proceeding  to 
diminish  the  old  wall.  Held,  upon  motion  to  dissolve  the  injunction, 
that,  in  a  case  of  this  nature,  neither  of  the  parties  could  so  deal  with 
the  wall  as  to  diminish  its  capacity  for  service,  without  consent  of  the 
other;  and,  in  addition  to  the  serious  and  irreparable  mischief,  and  the 
difficulty  of  ascertaining  its  nature  and  extent  after  the  work  should  be 


444  THE  LAW  or  INJUNCmONS.  [CH.  XXVH. 

§  4  c.  Equity  will  not  restrain  a  person  from  making  a 
reasonable  improvement  on  his  own  land,  upon  the  ground 
that  he  thereby  necessarily  endangers  an  adjoining  edifice, 
unless  the  owner  of  the  latter  has  special  privileges  which  are 
thereby  violated ;  derived  from  the  party  making  the  ereo- 
tion,  or  those  under  whom  he  claims,  either  by  prescription 
or  by  grant.  Thus  the  defendant,  owning  a  lot  within  six 
feet  of  Christ's  Church,  in  New  York,  built  more  than  thirty- 
eight  years  before,  commenced  the  erection  of  a  building 
thereupon,  to  be  six  stories  high;  and  was  sinking  the 
foundation  sixteen  feet  deep,  and  ten  feet  lower  than  that  of 
the  church.  The  wall  of  the  church,  at  the  corner  opposite 
to  which  the  excavation  had  been  completed,  had  so  settled 
as  to  leave  a  considerable  crack.  The  proprietors  of  the 
church  filed  a  bill  for  injunction,  stating  these  facta,  and  that 
the  church  was  in  great  danger  if  the  work  should  proceed ; 
but  not  that  the  defendant  was  improving  his  property  in  an 
unreasonable  or  unusual  manner,  or  with  any  intention  to  in- 
jure the  church,  or  that  the  plain ti£&  had  any  claim  by  pre- 
scription, or  grant  from  the  defendant  Upon  application  to 
dissolve  the  injunction,  which  had  been  granted;  it  was  ac* 
cordingly  dissolved.^  And  it  is  remarked  in  a  late  work, 
that  the  creation  of  an  easement  in  this  class  of  cases  is 
"confined  to  cases  where  the  covenant  or  agreement  on  the 
part  of  the  original  grantee  with  the  grantor,  expressly  re- 
lated to  and  was  for  the  benefit  of  the  covenantee  as  owner 
of  another  parcel  of  estate,  and  it  was  so  made,  that  the 
owner  of  the  granted  estate,  if  not  himself  the  covenantor, 
had  notice  thereof  when  he  became  the  purchaser."'  And 
the  language  claimed  to  establish  an  easement  of  this  nature 
will  be  construed  strictly.    Thus  a  vendor  covenanted  that 

■  LasAla  V.  Holbiook,  4  Paige  169.        >  2  Washb.  B.  P.  33.    See  Whii- 

nej  r.  Union,  &o.,  23  Law  Rep.  405. 

covered  in,  the  complainants,  by  twenty  yean'  use  of  an  independent 
wall,  might,  withoat  a  multiplicity  of  suits,  wholly  lose  their  title.  Phil- 
lips v.  Boardman  (cited  in)  2  Billiard  on  Torts  (2d  ed.),  U. 
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BO  building  except  tombs  should  be  erected  on  any  part  of 
his  land,  opposite  to  the  land  sold.  Subsequently,  he  sold 
part  of  the  opposite  land,  and  the  purchaser  built  on  it  with- 
out objection  from  the  former  purchaser.  Afterwards  the 
vendor  sold  a  further  part  of  the  opposite  land,  and  the  new 
purchaser  commenced  building.  The  original  purchaser 
filed  a  bill  for  an  injunction,  to  restrain  the  defendant  from 
building  on  any  part  of  the  land  of  the  original  vendor  or 
the  opposite  land.  Held,  the  covenant  applied  only  to  the 
lands  of  the  original  vendor,  exactly  opposite  to  the  lands 
sold  to  the  plaintifif ;  and  the  bill  was  dismissed.^  (See  §  4  b.) 

§  4  (2.  Another  easement  is  that  alleged  to  grow  out  of  the 
conveyance  or  setting  apart  of  real  property  for  certain  speci- 
fied objects,  which  appropriation  is  alleged  materially  to 
affect  the  value  of  adjacent  estates. 

§  6.  Where,  upon  a  sale  of  lots  in  a  new  town,  it  was  an- 
nounced that  certain  pieces  were  set  apart  for  church  lots 
according  to  a  plan,  and  a  lot  was  conveyed  to  a  church 
society  by  an  ordinary  deed ;  held,  the  lot-owners  had  no 
such  vested  interest  in  restricting  the  use  of  the  church  lot, 
as  would  maintain  an  injunction  against  a  sale  of  a  portion 
of  it  to  raise  money  for  building  a  church  on  the  remainder.* 
But  where  certain  land  within  the  limits  of  a  city  is  by 
statute  reserved  for  the  use  of  the  State  for  a  court-house, 
jail,  market,  public  worship,  and  burial;  the  public  thereby 
acquire  rights  and  interests  in  such  land  as  a  common  or  public 
square,  and,  although  the  legal  title  may  be  in  the  city,  it 
holds  subject  to  the  trusts  above  named,  and  has  no  power 
to  sell  the  land  for  private  purposes.  Hence  the  court  will 
grant  a  perpetual  injunction  to  restrain  and  prevent  the 
erection  of  a  private  dwelling-house  on  such  square,  as  an 

1  PatcbiDg  V,  Dubbins,  23  Eng.  See  MazweU  r.  East,  &o.,  3  Bosw. 
Law  aud  £q.  609.  124. 

'  Chapman  p.  Oordon,  29  Geo.  2f«0. 
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irreparable  public  injury.    The  application  may  be  made  by 
the  commonwealth,  at  the  instance  of  the  attorney-general.' 

§  6.  The  right  of  common  has  also  been  made  the  subject 
of  application  for  an  injunction.  Thus,  in  an  old  case,  a  man 
having  granted  to  J.  S.  common  in  bis  down  for  one  hundred 
sheep  and  five  rams ;  the  bill  complained  that  the  grantor 
overstocked  the  common,  so  that  the  plaintiff,  the  grantee, 
could  have  no  benefit  of  the  grant,  and  prayed  the  grantor 
might  be  enjoined  not  to  overstock,  &c.  Upon  debate,  the 
court  dismissed  the  bill.'  So  an  injunction  was  obtained  on 
affidavits,  against  cutting,  and  pasturing  cattle,  in  a  wood,  the 
plaintiff  claiming  as  tenant  in  fee,  or  as  lord  of  the  manor 
inclosed  under  the  statute.  The  defendants  denied  the  former 
title,  and  as  to  the  latter  claimed  common  of  pasture  and 
estovers,  and  that  after  the  inclosure  sufficient  common  of 
pasture  would  not  remain.  The  plaintiff  had  previously 
commenced  and  been  nonsuited  in  an  action  of  trespass,  and 
entered  into  an  agreement  with  some  of  the  tenants.  The 
injunction  was  dissolved  upon  the  answer.' 


§  7.  Continuing  diversion  of  water  is  an  irreparable  injury, 
which  equity  will  redress.*  But,  in  New  York,  both  by 
virtue  of  an  express  statute,  and  because  the  claim  is 
"wholly  beneath  its  dignity,"  the  court  will  not  enjoin  a 
defendant  from  diverting  a  stream  of  water,  unless  the  annual 
injury  to  the  plaintiff  is  equal  to  the  interest  of  $100,  or  the 
immediate  injury  amounts  to  $1U0.' 

§  8.  In  a  suit  to  test  the  question  of  priority  of  appropria- 
tion of  a  mining  stream,  a  prayer  for  an  injunction  to  prevent 
future  injury  is  proper.* 

1  Com.  0.  Rush,  14  Penn.  186.  See  Pratt  v.  Lamson,  6  AHen,  457 ; 

>  Fines  v.  Cobb,  2  Vera.  116.    See  BiDney,  2  Bland,  117 ;  Porter  v.  With- 

F.  N.  B.  125 ;  Robert,  &o.,  9  Rep.  112.  am,  5  Shepl.  292 ;  Olmstead  v.  Loomis, 

*  Hanson  o.  Gardiner,  7  Ves.  305  b.  6  Barb.  152;  Sooietj,  &o.  v,  Hols- 

*  Tnolnmne  Water  Co.  v.  Chap-  man,  1  HaUt.  Ch.  126. 

man,  8  CaL.  392.  •  Marina  v.  Bicknell,  10  Cal.  217. 

*  Smith  r.  Adams,  6  Paige,  435. 
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§  9.  Bill  for  an  injunction,  to  protect  the  plaintiffs  coal- 
mines from  injury,  by  the  water  flowing  to  them  from  the 
colliery  of  the  defendants.  Held,  an  injunction  should  be 
granted  against  working  the  defendants'  mines  in  any  places 
which  might  endanger  or  injure  those  of  the  plaintiff,  till 
answer  or  further  order.  Upon  evidence  and  a  hearing,  a 
perpetual  injunction  was  refused,  but  the  bill  ordered  to  be 
retained  for  a  year,  with  liberty  to  bring  an  action,  the  in- 
junction to  remain  in  the  mean  time.'  But  upon  a  verdict 
found,  that  the  plaintiff  was  the  owner  and  in  possession  of 
land,  through  which  the  defendant's  ditch  was  dug,  for  mining 
purposes,  without  the  plaintiff's  consent,  and  that  the  ditch 
interfered  with  the  comfortable  enjoyment  of  such  lot,  and 
injuriously  affected  it;  an  abatement  of  the  ditch  as  a  nui- 
sance was  ordered.' 

§  10.  The  local  board  of  health,  having  commenced  the 
construction  of  a  sewer  under  certain  fields,  on  the  banks  of 
the  river  Avon,  belonging  to  the  plaintiff,  who  were  also 
entitled  to  a  several  fishery^  and  to  watering-places  for  cattle 
in  the  river,  but  were  not  owners  of  the  water,  or  of  the  bed 
of  the  river,  the  outlet  to  such  sewer  being  intended  to  open 
into  the  river  within  the  limits  of  the  free  fishery;  were  re- 
strained by  injunction  at  the  suit  of  the  plaintiffs  from  prose- 
cuting such  works.^ 

§  11.  Equity  will  not  interfere  to  protect  a  party  claiming 
the  right  to  flow  the  land  of  another,  and  to  maintain  a 
watercourse  through  it,  under  a  parol  license,  where  the  evi- 
dence is  conflicting  and  inconclusive,  and  the  agreement  on 
which  the  license  is  founded  is  indefinite  and  uncertain.^ 

§  12.  Equity  will  interfere  to  protect  the  drainage  of  sur- 
face water  over  a  lot  adjoining  the  plaintiff's,  where  such 

<  The  Dnke,  &o.  r.  Morris,  6  Hare,  *  Oldaker  r.  Hunt,  31  Eng.  Law 
340.  and  Eq.  503. 

s  Weimer  v.  Lowery,  11  Cal.  104.        *  Hazelton  v,  Patnam,  3  Chand. 

117. 
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drainage  has  continued  twenty  years ;  by  ordering  that  the 
channel  be  cleared  oat,  and  enjoining  future  obstructions.^ 

§  18.  With  more  particular  reference  to  mills^  it  is  re- 
marked in  various  cases,  in  vindication  of  the  remedy  of  in- 
junction, as  follows:  "In  regulating  the  rights  of  mill-owners 
and  all  others  in  the  use  of  a  stream,  wherein  numbers  of 
persons  are  interested,  equity  is  able,  by  one  decree,  to  regu- 
late their  respective  rights,  to  fix  the  time  and  manner  in 
which  water  may  be  drawn,  and  within  what  limits  it  shall  or 
shall  not  be  drawn  by  all  parties  respectively;  and  thus  it  is 
peculiarly  adapted  to  the  relief  sought  against  such  alleged 
nuisance  and  disturbance,  and  affords  a  more  complete  and 
adequate  remedy  than  can  be  afforded  by  one  or  many  suits 
at  law."*  "The  regulation  of  the  use  of  water  upon  the  differ- 
ent sides  of  the  stream,  for  hydraulic  purposes,  is  so  essential 
to  the  manufacturing  interests  of  our  community,  and  in  fact 
to  every  branch  of  domestic  industry,  that  it  would  be  deplora- 
ble if  any  of  these  important  establishments  could  be  destroyed 
by  any  individual,  or  combination  of  persons,  and  the  owners 
left  to  seek  an  uncertain  remedy  by  an  action  for  damages 
in  a  court  of  law."'  "  If  the  diversion  is  a  violation  of  the 
right  of  the  plaintifib,  and  may  permanently  injure  that 
right,  and  become,  by  lapse  of  time,  the  foundation  of  an 
adverse  right  in  the  defendant,  I  know  of  no  more  fit  case 
for  the  interposition  of  a  court  of  equity,  by  way  of  injunc- 
tion. If  there  be  a  remedy  for  the  plaintiffs  at  law  for  dam- 
ages, still  that  remedy  is  inadequate  to  prevent  and  redress 
the  mischief.  If  there  be  no  such  remedy  at  law,  then,  d 
fortiori^  a  court  of  equity  ought  to  give  its  aid  to  vindicate 
and  perpetuate  the  right  of  the  plaintiffs."*  Thus  a  bill  in 
equity  will  lie,  to  enjoin  a  mill-owner  from  keeping  up  his 

1  Earl  V.  De  Hart,  1  Beasl.  280.        r.  Field,  8  Graj,  621 ;  Sheldon  v. 

*  Per  Shaw,  C.  J.,  Balloa  v.  Hop-    RockweU,  9  Wis.  166. 
kinton,  4  Graj,  328.     See  Mitchell        *  Per  Walworth,  Chano.,  Arthur 
V,  Leavitt,  30  Cow.  587  ;  Lammenjr    v.  Case,  1  Paige,  447. 
V.  B»ddy,  8  Clarke,  33 ;  Crittenden        *  Per  Stoiy,  J.,  Webb  v.  PortUnd, 

&o.,  3  Sumn.  189. 
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dam  and  flowing  the  complainant's  land,  daring  a  portion  of 
the  year  fixed  by  a  sheriff's  jury,  under  Eev.  Sts.  c.  116,  as 
the  period  for  which  such  dam  should  be  kept  open,  after 
two  judgments  at  law  have  conclusively  established  the 
plaintiff's  right.^  So  where  the  plaintiffs  had  for  a  long  time 
enjoyed  the  use  of  the  water  in  a  pond,  for  propelling  their 
mills,  upon  which  use  the  value  of  their  mills  principally 
depended ;  an  injunction  was  granted,  to  protect  them  in  the 
enjoyment  of  the  privilege,  without  a  prior  establishment  of 
their  right  at  law.'  So  equity  has  jurisdiction  of  a  bill,  to 
restrain  the  letting  off  of  water  from  a  reservoir  established 
for  the  benefit  of  the  plaintiff's  mill.^  So  an  injunction  lies, 
for  disturbing  the  use  of  land  for  a  mill-yard.^  So  where 
a  mill-stream  broke  the  bank,  wearing  the  ground  of  the 
defendant,  and  was  making  a  new  channel,  with  danger  of 
irreparable  injury;  the  court  passed  an  additional  order, 
before  appearance,  to  restrain  the  defendant  from  preventing 
the  plaintiff's  repairing  the  bank,  or  entering  the  defendant's 
land  for  that  purpose ;  also  to  restrain  the  defendant  from 
making  any  channel  in  his  lands,  which  would  divert  the 
water  from  the  plaintiff's  mill,  unless  cause  were  shown  in 
six  days.'  So,  upon  a  prayer  for  an  injunction  against  using 
the  water  of  a  stream  otherwise  than  it  had  been  previously 
used,  it  appeared  that  the  defendant  sometimes  withheld  the 
water,  and  at  others  discharged  it  in  such  quantities  as  to 
endanger  the  plaintiff's  mills.  The  injunction  was  granted 
until  a  pending  suit  should  be  decided;  which  decision 
being  in  favor  of  the  plaintiff,  it  was  made  perpetual.* 

§  18  a.  The  distinction  is  made,  in  a  recent  case,  that, 
where  the  rights  of  several  owners  in  the  same  water-power 
or  privilege  are  admitted  or  have  been  settled  at  law,  equity 
will  regulate  the  use  of  the  water,  and  fix  the  respective 

'  Hill  V,  Saylea,  12  Gush.  454.  *  Gnraej  ».  Ford,  2  Allen,  577. 

"  Belknap  p.  Trimble,  3  Paige,  577.  •  MoSwiney  v,  Haynes,  1  Ir.  Eq. 

*  Ballon  p.  Hopkinton,  4  Gray,  822. 

S24.  '  Robinson  v.  Byron,  1  Bro.  C.  5S8. 
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rights.  Otherwise,  where  the  object  is  to  settle  a  disputed 
title,  which  may  be  settled  at  law.'  But  the  injuDCtioa  may 
be  granted  upon  the  ground  of  long  possession,  though  the 
right  has  not  been  established  at  law.' 

§  14.  But  in  case  of  a  bill  in  equity,  alleging  that  the 
plaintifiT  was  lessee  of  an  ancient  mill,  and  that  the  defendant 
had  erected  flood-gates  and  other  works  on  the  stream,  which 
obstructed  the  mill,  and  praying  for  their  removal ;  on  de- 
murrer, it  appearing  that  the  works  had  been  erected  for 
more  than  three  years,  and  nothing  done  to  establish  the 
plaintiff's  title  at  law :  held,  the  bill  could  not  be  maintained.' 
So  on  application  for  an  injunction,  to  restrain  the  defendant 
from  building  a  new  mill  for  grinding  and  sawing  for  the 
public,  on  the  ground  that  the  construction  of  the  dam  would 
injure  the  land  of  the  plaintiff  and  the  health  of  his  family; 
testimony  being  heard,  the  court  applied  to  the  case  the  rule, 
that  it  is  not  every  slight  or  doubtful  injury  which  will  justify 
the  use  of  the  extraordinary  power  of  injunction  to  restrain  a 
man  from  using  his  property  as  his  interests  may  demand, 
especially  as,  if  the  injury  apprehended  should  result,  the 
complainant  may  resort  to  law  for  damages.^  So  where  the 
complainants  owned  the  water-power  on  one  side  of  a  river, 
and  one-half  of  the  power  on  the  other,  the  defendant  owning 
the  other  half;  he  having  occasionally  used  more  than  his 
share  of  the  water,  but  no  suit  having  been  brought  against 
him  therefor,  and  the  complainants  having  no  machinery  on 
that  side  of  the  river  propelled  by  water:  held,  an  injunction 
would  not  be  granted,  restraining  the  defendant  in  the  use 
of  the  water.* 

§  16.  A  bill  in  equity  will  not  lie,  on  behalf  of  a  mill- 
owner,  to  restrain  a  riparian  proprietor  bordering  on  a  pond 
above,  on  the  same  mill-stream,  from  cutting  ice  in  such 

•  Bean  v,  Coleman,  44  N.  H.  539.  ^  Wilder  v.  Striokland,  2  Jones  Bq. 
'  Bush  V,  Western,  Free.  Ch.  530 ;    386. 

Finch  17.  Resbridger,  2  Vera.  390.  >  Norris  o.  Hill,  1  Mann.  (Mich.) 

*  Weller  v.  Smeaton,  1  Cox,  102.      202. 
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pond,  the  injary,  if  any,  being  trifling,  the  question  involved 
doubtful,  and  the  rights  of  the  parties  not  having  been  deter- 
mined at  law. 

§  16.  The  lessors  of  certain  water-rights  agreed  by  the 
lease  to  draw  off  the  water  in  a  certain  manner.  After 
drawing  the  water  for  some  time  as  agreed,  they  began  an 
alteration  of  the  works,  alleging  that  the  new  works  would 
not  injure  the  lessees,  and  were  not  inconsistent  with  their 
rights  under  the  agreement.  An  injunction  was  granted,  to 
keep  the  works  in  atatu  quo  until  the  final  hearing.' 

§  17.  The  obstruction  of  the  flow  of  water  to  a  mill,  and 
preventing  the  party  from  removing  the  obstructions,  or 
throwing  them  again  into  the  stream,  were  held  to  afford 
proper  ground  for  an  injunction,  as  "acts  obviously  injurious 
not  only  to  the  enjoyment  of  the  right,  but  prejudicial  to  its 
existence.  Damages  at  law  would  be  wholly  inadequate. — 
Successive  suits, — instead  of  redressing  the  wrong,  would  in 
the  end  be  worse  than  the  wrong  itself. — Equity  will  restrain 
acts  of  trespass  or  nuisance,  to  prevent  multiplicity  of  suits. 
— So,  where  wrongful  acts  might  become  the  foundation  of 
an  adverse  right."' 

§  18.  Equity  will  enjoin  a  milldam  which  may  cause 
irreparable  injury.^  Or  restrain  the  owner  of  a  mill-dam 
from  increasing  its  height,  provided  such  increase  will  be 
the  cause  of  sickness  in  the  family  of  an  adjoining  lot.'  So 
an  injunction  will  be  granted,  to  restrain  the  defendant  from 
keeping  up  a  mill-dam,  to  the  nuisance  of  the  plaintiff's 
privilege  above.  The  court  remarked :  "  It  is  objected  that 
the  plaintiff  has  an  adequate  and  complete  remedy  at  law, 
especially  in  the  power  given  to  the  court  by  a  late  statute, 

>  GnmmlngB  v.  Bafrett,  10  Cosh.  *  Lyon  v.  M'Lavghlin,  32  Venn. 

186.  423.    See  Spragne  r.  Rhodes,  4  R.  I. 

■  Bailer  v.  Society,  &o.,  1  Beasl.  301. 

264.  *  Norwood  v.  Dickey,  18  Geo.  528. 

*  Per  Thompson,   J.,    Scheets's, 
&c.,  35  Penn*  95. 
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authorizing  them  on  motion,  after  judgment  for  the  plaintiff, 
in  an  action  on  the  case  for  a  nuisance,  to  order  such  nui- 
sance to  be  removed  and  abated,  as  in  case  of  a  common 
nuisance.  But  is  this  remedy  adequate,  within  the  meaning 
of  the  statute  ?  The  power  given  bj  this  statute  is  obviously 
discretionary,  and  the  exercise  of  it  will  depend  upon  the 
circumstances  of  each  particular  case;  it  is  to  be  exercised 
on  motion,  all  the  facte  must  be  proved  to  the  court  by  affida- 
vit, anil  besides,  it  can  bind  nobody  but  the  party,  who  must 
be  the  actual  wrongdoer,  and  not  other  parties  in  interest^ 
claiming  rights  in  the  same  estate.  Further,  such  an  order 
and  warrant  could  only  be  to  abate  and  remove  the  nuisance. 
The  nuisance  or  cause  of  damage  is  the  fiowage,  and  that  is 
occasioned  by  the  dam,  sluices,  and  gates,  and  the  nuisance 
might  be  abated  by  hoisting  the  gates,  or  removing  the 
planks  from  a  wasteway.  These  might  be  so  easily  replaced, 
that  there  would  be  a  strong  temptation  to  do  it;  and  I 
know  of  no  power  to  enforce  the  execution  of  the  warrant 
after  it  is  once  executed.  Whereas,  a  decree  in  equity  can 
extend  to  all  parties  having  an  interest  and  bind  them,  and 
it  may  be  effectual  and  perpetual.  Instead  of  requiring  an 
entire  prostration  of  the  nuisance,  it  may  be  modified  and 
adapted  to  the  just  rights  of  the  parties;  it  may  order  an 
abatement  in  part,  determine  the  height  to  which  the  dam 
may  be  kept,  the  terms  on  which  it  may  be  kept  up,  the 
mode  of  using  the  water,  and  other  incidents,  and  thus  may 
be  more  beneficial  for  both  parties,  than  a  mere  and  absolute 
abatement.'*' 

§  19.  On  a  bill  to  restrain  a  suit  at  law  against  the  plain- 
tiff^ for  overflowing  lands  by  means  of  a  mill-dam,  the  courts 
having  sustained  the  plaintiff^'s  right  to  maintain  the  dam, 
retained  the  suit,  for  the  purpose  of  settling  the  rights  of  the 
parties  in  relation  to  the  height  of  the  dam.' 

'  Bemis  v.  Upham,  13  Pick.  169,        «  Le  R07  ».  PUtt,  4  Paige,  77. 
170,  per  Shaw,  C.  J. 
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§  20.  But  where  different  parties,  at  about  the  same  time, 
erect  mill-dams  in  a  place  which  admits  only  of  the  erection 
of  one,  the  upper  dam  being  useless,  by  reason  of  the  one 
below  it;  equity  will  not  enjoin  the  owners  of  the  lower  dam 
from  completing  it,  or  compel  its  removal,  before  the  rights 
of  the  parties  have  been  established  at  law.^  So  where  the 
defendants  held  adverse  possession,  for  twenty  years,  of 
water  which  had  previously  flowed  into  the  complainant's 
pond,  and  used  it  by  means  of  an  aqueduct,  but  had  disused 
it  for  three  years,  and  then  had  begun  to  reconstruct  the 
aqueduct ;  held,  they  could  not  be  enjoined ;  it  appearing 
that  the  defendants  had  not  intended  to  abandon  their  right, 
and  that  acquiescence  by  the  complainant,  or  those  under 
whom  he  claimed,  for  less  than  twenty  years,  would  be  suffi- 
cient to  justify  the  refusal  of  an  injunction.*  So  a  party 
who  owns  mining  claims,  but  has  never  worked  them,  can- 
not maintain  a  bill,  to  prevent  an  owner  lower  down  from 
raising  a  dam,  on  the  ground  that  the  raising  will  injure  him 
in  working  his  claim,  by  means  of  ditches  which  he  has  com- 
menced to  construct.  The  plaintiff  must  wait,  until  he  is 
damnified  in  the  prosecution  of  his  work  by  the  defendant^ 

§  21.  Where  the  complainant  in  a  bill  in  equity  charges 
that  the  defendant  is  placing  obstructions  in  the  bed  of  a 
navigable  river,  in  front  of  the  complainant's  docks,  thereby 
blocking  up  the  channel;  he  not  only  shows  that  he  will 
sustain  special  damage,  quite  distinct  from  what  the  public 
will  suffer,  if  the  defendant  is  allowed  to  complete  his  erec- 
tion, but  also  shows  how  the  injury  will  be  accomplished; 
and  is  entitled  to  an  injunction.^ 

§  22.  A.  owned  lands  on  the  Delaware  Biver,  and  held 
and  enjoyed  a  fishery  appurtenant  thereto.    After  his  death, 

>  Porter  V.  Witham,  17  Maine,  292.        *  Harrej  v.  Chilton,  11  Cal.  114. 
See  Society,  &c.  v.  Bntler,  1  Beasl.        *  Walker  v,  Shepardson,  2  Wis. 
498.  384. 

'  Haight  V.  Proprietors,    &o.,   4 
Wash.  C.  601. 
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his  estate  was  divided,  by  commissioners,  among  his  heirs. 
They  separated  the  lands  lying  contigaous  to  the  river  from 
the  fishery,  by  lines  and  fixed  monuments,  and  set  off  the 
fishery  as  a  separate  share,  the  line  of  separation  being  the 
usual  high-water  mark.  An  injunction,  which  had  been 
granted,  restraining  the  owner  firom  building  a  wall  on  such 
line,  was  dissolved.^ 

§  23.  A  contract  was  entered  into  between  a  canal  com- 
pany and  the  plaintifis,  the  owners  of  paper-mills,  as  to  the 
mode  of  enjoyment  of  the  waters  by  which  both  were  sup- 
plied. The  company  did  acts  in  violation  of  the  contract 
Held,  it  was  no  answer,  upon  a  bill  for  perpetual  injunction, 
that  the  acts  proposed  would  not  be  iojurious,  or  even  to 
prove  that  they  were  beneficial,  to  the  plaintiff;  and  the 
court,  although  no  evidence  was  given  of  any  actual  damage 
done,  made  a  decree  for  a  perpetual  injunction.' 


§  26.  An  injunction  lies  for  one  in  possession  of  land,  to 
restrain  the  threatened  appropriation  of  such  land  for  the 
purpose  of  a  h{ghway,{a)  where  the  proper  steps  have  not 
been  taken  to  secure  a  suitable  compensation  to  tbe  plaintiff, 
or  to  protect  him  from  an  improper  appropriation.'  Or  to 
prevent  the  laying  out  and  establishing  of  a  road  through  a 
farm  and  improvements,  without  compliance  with  the  re- 
quirements of  the  law.^  Or  in  behalf  of  a  person  whose 
right  to  the  use  of  a  passway,  already  in  existence,  has  been 
obstructed ;  though  not  where  the  establishment  of  a  passway 
is  claimed  on  the  mere  ground  of  necessity.'  So,  it  seems, 
an  obstruction  of  a  public  street,  by  fencing  it,  may  be  re- 
strained by  injunction.* 

1  Howell  V.  Robb,  3  H&lst.  Ch.  17.    12  Ohio  St.  642 ;  M'Arthar  v.  Eellj. 
'  Dickenson  v.  Qrand,  &o. ,  19  £ng.     6  Ohio,  140. 
Law  and  Eq.  287.  *  Flojd  v.  Turner,  23  Tex.  292. 

*  Anderson  v.  Commissionem,  &c.,       '  Hall  v.  McLeod,  2  Met.  (Kj.)  98. 

'  Lang9dalev.Bonton,12Ind.467. 

(a)  See  Chap.  XXVL 
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§  26.  But,  even  if  a  oounty  oourt  has  power  to  lay  out  a 
private  way  over  another  man's  land,  yet,  to  authorize  an 
injunction  for  removal  of  impediments  placed  there  by  the 
owner  of  the  land,  it  must  appear,  that,  in  locating  the  wayi 
the  least  possible  injury  that  could  be,  consistently  with  the 
end  to  be  attained,  is  done  to  the  owner  of  the  land.'  So  there 
is  no  equity  in  a  bill  by  an  abuttor  to  prevent  a  city,  in  the 
exercise  of  its  powers,  from  putting  down  curb-stones,  on 
the  ground  that  the  city  is  proposing  to  set  them  on  another 
than  the  true  line ;  the  matter  turns  upon  a  mere  question 
of  law,  no  irreparable  injury  is  threatened,  and,  it  seems,  the 
case  is  not  within  equity  jurisdiction.'  So  a  land-owner  in 
a  city,  whose  property  in  buildings  will  be  damaged  in  value 
by  a  proposed  change  in  the  grade  of  a  street,  has  no  remedy 
by  injunction  against  the  mayor  and  council,  but,  if  he  has 
any  remedy,  it  must  be  at  law  for  damages.' 

§  27.  Where  a  person  sells  property  lying  within  the 
limits  of  a  city,  and  in  the  conveyance  bounds  it  by  streets, 
designated  as  such,  in  the  conveyance,  or  on  a  map  made  by 
the  city  or  by  the  owner  of  the  property;  such  sale  neces- 
sarily implies  a  covenant  that  the  purchaser  shall  have  the 
use  of  the  streets.  And  any  obstruction,  by  the  grantors, 
which  denies  the  exercise  of  this  particular  right  of  way,  as  a 
street,  works  irreparable  mischief)  and  entitles  the  purchaser 
to  relief,  by  injunction.  In  cases  like  this,  the  acts  of  Mary- 
land, relative  to  opening  streets  in  Baltimore,  do  not  give 
the  complainant,  as  matter  of  right,  the  redress  to  which  he 
is  entitled ;  and  therefore  it  cannot  be  said,  that,  because  of 
these  acts,  he  is  not  remediless,  except  in  a  court  of  equity. 
But,  to  entitle  the  complainant  to  an  injunction,  the  obstruc- 
tion complained  of  must  work  to  hie  great  injury,  in  manifest 
violation  of  the  obligations  of  the  grantor;  and  the  facts 
stated  in  the  bill  must  show  this.^    (See  Chap.  XXXI.) 

>  Claok  V.  White,  2  Swan,  540.  *  Marklxam  v.  Major,  &o.,  23  Geo. 

•  Holmes  v.  Jersey  Citj,  1  Beaal.    402. 
299.  *  White  o.  Flannigaiii,  1  Md.  525. 
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§  28.  A  land-owner  cannot  be  compelled  by  injunction  to 
keep  open  a  way  over  his  land  for  another's  use,  unless  the 
right  of  the  latter  is  clear  and  undoabted,  or  established  at 
law.* 

■  King  V.  M'Callj,  38  Penn.  76. 
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lands;  lease;  mobtgage. 


1.  Qnestions  of  title. 

3.  Covenants  of  warranty* 

4.  Estoppel. 

7.  Lease — covenants. 

8.  Mode  of  oconpation. 

9.  Loss  by  fire. 

10.  Insolvency  of  tenant. 

11.  Repairs. 

12.  Distress  and  other  proceed- 
ings for  recovery  of  rent. 

20.  Waste. 

23.  Miscellaneoas  points. 


26.  Mortgage — sale,  ejectment, 
and  foreclosure  by  mortgagee. 

34.  Waste. 

42.  Miscellaneoas  points ;  fraud, 
&o. 

48.  Effect  of  foreclosure  upon  the 
mortgage  debt;  whether  an  action 
lies  for  the  balance;  whether  the 
foreclosure  is  thus  opened. 

54.  Points  of  practice  ;  receiver ; 
sale ;  appeal. 


§  1.  We  have  already — Chapter  VI. — considered  the  ap- 
plication of  injunctions  to  restrain  suits  at  law,  including, 
more  especially,  suits  relating  to  land.(a)  It  is  sufficient  to 
add,  in  the  present  connection,  a  general  statement  of  the 
rule  upon  the  subject  of  defences  to  such  suits,  in  the  words 
of  an  approved  writer  and  jurist.  "  If  an  ejectment  is  brought 
to  try  a  right  to  land  in  a  court  of  common  law,  a  court  of 
equity  will,  under  proper  circumstances,  restrain  the  party 
in  possession  from  setting  up  any  title,  which  may  prevent 
the  fair  trial  of  the  right ;  as,  for  example,  a  term  of  years 
or  other  outstanding  interest  in  a  trustee,  or  lessee,  or  mort- 
gagee. But  this  will  not  be  done  in  every  case ;  for,  as  the 
court  proceeds  upon  the  principle,  that  the  party  in  possession 
ought  not  in  conscience  to  use  an  accidental  advantage,  to 
protect  his  possession  against  a  real  right  in  his  adversary, 
if  there  is  any  counter  equity  in  the  circumstances  of  the  case. 


(a)  See  p.  246.    As  to  injunction  against  a  conveyance  of  land,  see 
Spiller  V,  Spiller,  3  Swanst.  556. 


458  THE  LAW  OF  INJUNCTIONS.  [CH.  XXVIII. 

which  meets  the  reasoning  upon  this  principle,  the  court  will 
not  interfere.  Thus,  it  will  not  interfere  with  the  possessor, 
who  is  a  bond  fide  purchaser  for  a  valuable  consideration, 
without  notice  of  the  adverse  claim  at  the  time  of  his  pur- 
chase."* 

§  1  a.  On  the  other  hand,  it  is  remarked  in  a  late  case,  in 
justification  of, interference  where  no  suit  at  law  had  been 
brought:  "The  orator,  being  in  possession, — cannot  himself 
institute  any  action  at  law  to  settle  the  title,  and  the  defend- 
ants, though  setting  up  a  claim  to  the  lands,  have  brought 
no  suit  against  him,  and  have  shown  no  intention  to  do  so."* 

§  1  5.  An  injunction  may  be  issued  to  prevent  irreparable 
injury  to  land,  though  the  title  is  disputed,  if  the  defendant 
is  irresponsible,  or  if  there  is  no  relief  at  law.'  The  distinc- 
tion is  taken,  that,  where  there  is  a  privity  of  estate,  as 
between  a  reversioner  and  particular  tenant,  an  injunction 
may  be  had,  without  irreparable  injury;  otherwise,  where 
the  parties  are  strangers  to  each  other  in  reference  to  the 
estate,  or  mutually  adverse  claimants ;  whether  the  act  be 
waste  or  trespass.*  And,  on  the  other  hand,  where  both  the 
title  to,  and  the  possession  of,  a  tract  of  uninclosed  lands 
were  in  dispute  and  spread  upon  the  record,  it  was  held  that, 
while  chancery  would  not  undertake  to  decide  which  title 
should  prevail  at  law,  there  might  be  a  manifest  propriety 
in  declaring  one  of  them  to  be  of  such  a  character,  as  to 
render  it  unwise  for  the  court  to  exercise  extraordinary 
powers,  in  prohibiting  the  exercise  of  acts  of  ownership 
under  it.  And,  the  title  of  both  adverse  claimants  being 
spread  upon  the  record,  and  the  defendants  showing  that  the 
complainants  had  controverted,  both  at  law  and  in  equity,  in 
various  ways,  the  title  of  the  defendants,  during  fifteen  years, 
and  that  the  defendants  had  always  maintained  their  title,  so 

<  2  Story,  Eq.  219,  $  913.  •  Spear  v.  Gutter,  5  Barb.  486. 

*  Per  Poland,  C.  J.,  Eldridge  o.        *  Georges,  &o.  v,  Deimold,  1  Hd. 
Smith,  34  Verm.  487.  Ch.  Dec.  371. 
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far  as  was  necessary  for  their  success,  in  every  controversy ; 
it  was  held  that  the  defendants  showed  a  title,  and  possession 
under  it,  of  such  a  character,  as  would  preclude  a  court  of 
equity  from  enjoining  them  against  acts  of  ownership  under 
it,^ 

§  2.  And  it  is  said,  in  a  late  case,  "  Where  there  is  a  mere 
dry  question  of  adverse  title,  a  bill  filed  on  that  ground, 
without  more,  entitles  the  plaintiff  to  no  relief  whatever.'^^ 
Thus  the  defendants,  a  railway  company,  having  bought 
land  from  A.,  who  appeared  by  the  book  of  reference  to  be 
the  owner ;  the  plaintifi)  a  neighboring  owner,  whose  land 
was  also  taken,  claimed  title  to  the  former  lot,  and  brought 
a  bill  to  enjoin  the  possession  of,  and  waste  upon  it.  Injunc- 
tion refused.  The  court  remarked :  "  If  I  were  to  hold  that 
the  plaintiff  is  entitled  to  the  relief  which  he  asks,  and  the 
railway  company  were  to  compromise  with  him,  what  is 
there  to  prevent  some  other  person  from  filing  another  bill, 
showing  plausible  grounds  of  title?  The  consequence  of 
which  would  be  that  the  company  would  be  stopped  again. 
This  is  a  mere  case  of  adverse  title,  claimed  upon  very  slight 
evidence  indeed,  and  without  alleging  that  an  action  of  eject- 
ment or  an  action  of  trespass  would  not  give  him  all  the 
remedy  he  can  possibly  be  entitled  to  or  wish  for."^ 

§  3.  The  question  of  title  often  arises  from  the  covenants 
of  warranty  in  a  deed.  (See  Chap.  XIV.)  Thus  A.  having 
sold  land  to  B.  with  the  usual  covenants,  B.  brought  his  action 
on  the  covenant  of  seizin  against  A.'s  widow,  having  given 
her  notice  of  a  defect  only  a  day  or  two  before.  She  searched 
out  the  defect,  and  procured  conveyances  to  herself,  which 
perfected  the  title,  and  which  she  tendered  B.,  but  he  declined 
them.  B.  recovered  judgment  for  the  purchase-money  with 
interest.  The  widow  then  brought  her  bill  in  equity,  to  compel 
B.  to  accept  the  deeds,  and  to  enjoin  his  judgment,  and  an  in- 

>  Cornelius  v,  Po8t,l  Stockt.  196.        '  Webster  v.  The  South,  &c.,  1 

Sim.  N.  8.  279. 
»  Ibid.  272,  279. 
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junction  was  ordered.^  So  a  non-resident,  who  has  not  a  sa£Bi- 
ciency  of  property  or  effects,  within  the  State,  to  make  good 
the  damages  for  the  breach  of  a  covenant  for  quiet  enjoy- 
ment, will  be  enjoined  from  collecting  the  purchase-money 
for  land,  where  the  title  is  defective.'  But  where  it  was 
simply  alleged  in  a  bill,  that  the  plaintiff  had  been  informed 
of  a  superior  title  to  the  land,  for  which  the  note  in  question 
was  given,  and  that  a  suit  was  pending  between  other  parties, 
from  which  it  appeared  that  such  title  might  be  the  better 
one,  and  that,  if  so,  it  was  doubtful  whether  the  defendant 
was  in  circumstances  to  make  redress,  in  a  suit  on  the  cove- 
nants; and  no  ulterior  proceeding  was  suggested  as  being 
contemplated,  and  not  even  a  reference  of  the  title  asked : 
held,  it  was  not  proper  to  allow  an  injunction.' 

§  4.  The  question  of  implied  estoppel  is  sometimes  raised 
on  application  for  an  injunction,  (See  Estoppel,)  Thus  the 
plaintiff,  proprietor  of  a  colliery,  constructed  a  railway  across 
the  lands  of  several  other  persons,  by  agreement,  and  his 
solicitor  wrote  to  the  defendant,  who  was  one  of  these  per- 
sons, referring  to  the  powers  of  a  local  act  of  Parliament| 
supposed  to  enable  him  to  take  lan^s  within  certain  limits 
for  railways,  and  offering  to  pay  him  at  a  fair  appraisal  The 
defendant  did  not  reply,  and  the  railway  was  made.  More 
than  a  year  after,  the  parties  met,  but  did  not  agree  upon  a 
price ;  and  more  than  three  years  after,  the  defendant  brings 
ejectment  for  the  land.  Upon  a  bill  for  injunction,  held, 
inasmuch  as  the  dispute  had  not  related  to  the  occupation  of 
the  land,  but  only  to  the  price,  the  injunction  should  be 
granted,  upon  the  plaintiff's  giving  judgment  in  the  action, 
and  paying  into  court  a  sum  not  less  than  the  amount  of  the 
utmost  valuation.^ 

§  5.  Bill  in  equity,  alleging  that  the  plainti£&,  believing 
themselves  entitled  as  devisees  to  a  dwelling-house  and  shop, 

■  Reese  r.  Smith,  12  His.  344.  *  P&tterson  v.  Miller,  4  Jonee  Bq. 

*  Riohardson  v.  Williams,  3  Jones    451. 
Eq.  116.  *  Powell  v.  Thomas,  6  Hare,  300. 
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agreed  to  lease  them,  being  out  of  repair,  to  a  tenant,  who 
thereupon  expended  money  in  pulling  down  and  rebuilding; 
that  the  defendant,  who  proved  to  be  a  part-owner,  knew  the 
true  state  of  the  title,  but  had  claimed  the  whole,  which 
claifti  he  repeated  a  few  days  before  commencement  of  the 
improvements;  that  he  also  knew  of  the  improvements,  and 
that  the  plaintiffs  and  their  tenant  were  acting  under  a  mis- 
take, and  yet  made  no  objection.  The  bill  prayed  that  the 
defendant  might  be  required  to  confirm  the  lease,  and  en- 
joined against  evicting  the  tenant.  Held,  the  tenancy  in 
common  did  not  vary  the  principles  applicable  to  the  case; 
that  the  original  claim  of  the  defendant  was  sufficient^  to 
protect  his  title,  although  it  did  not  state  the  particulars ; 
and  an  inj  unction  was  refused.* 

§  6.  "A  court  of  chancery  will  recognize  and  enforce 
agreements  concerning  the  occupation  and  mode  of  use  of 
real  estate,  although  they  are  not  expressed  with  technical 
accuracy.  Nor  is  it  at  all  material  that  such  stipulations 
should  be  binding  at  law."'  Thus  an  injunction  lies,  against 
a  purchaser  with  notice,  to  prevent  the  use  of  a  house  as  a 
family  hotel,  in  violation  of  covenants,  entered  into  between 
owners  and  purchasers  of  the  lot  upon  a  part  of  which  such 
house  is  built,  not  to  carry  on  the  business  of  an  innkeeper.' 
So,  if  the  owners  of  land  lay  it  out  into  house- lots,  and  orally 
agree  among  themselves  that  they  shall  be  thus  exclusively 
occupied,  and  convey  the  lots  with  a  condition  to  that  effect; 
any  purchaser  is  bound  by  such  condition,  and  the  owners  of 
other  lots  may  maintain  a  bill  in  equity  to  enjoin  him  from 
converting  a  dwelling-bouse  into  a  public  eating-house.^ 


§  7.  The  relation  of  landlord  and  tenant  gives  frequent 
occasion  for  the  remedy  of  injunction.*    Thus  equity  Wjill 

1  Master.  &o.  v.  HardiDg,  6  Hare,  *  Parker  v.  Nightingale,  6  Allen, 

273.  341. 

'  Per  Bigelow,  C.  J.,   Parker  v.  ^  See  Camden  v,  Morton ;  Brown 

Nightingale,  6  Allen,  344.  v.  Qailter,  2  Ed.  219 ;  Brooks  v.  Diaz, 

*  Whatman  v,  Gibson,  9  Sim.  196.  35  Ala.  699. 
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aid  a  tenant  in  preventing  his  landlord  from  breaking  a 
covenant,  which  will  work  a  forfeiture  of  his  (the  tenant's) 
estate,  although  not  made  with  the  tenant,  and  even  when  a 
suit  at  law  cannot  be  maintained  on  such  covenant^ 

§  8.  Equity  will  restrict  a  lessee  to  tbe  specific  performance 
of  his  covenants.(a)  And  where  a  lease  restricted  the  use  of 
the  premises  to  "  the  regular  dry-goods  jobbing  business," 
and  the  lessee  commenced  selling  goods  at  auction  therein ; 
held,  although  there  was  no  damage  or  irreparable  injury 
done  to  the  lessor,  nor  any  nuisance  at  law,  yet  it  was  a 
breach  of  the  covenant,  and  the  lessor  could  have  an  injunc- 
tion.' So  the  defendants  obtained  from  the  plaintifib  an 
agreement  for  a  lease  of  a  house  adjoining  the  plaintifls' 
coachmaking  establishment,  representing,  after  other  and 
conflicting  statements,  that  they  wanted  it  for  a  private 
house.  There  was  also  an  agreement  that  the  defendants 
should  expend  a  certain  sum  in  repairs.  Immediately  upon 
taking  possession,  the  defendants  proceeded  to  prepare  the 
premises  for  the  business  of  coachmaking.  Held,  the  plain- 
tiffs were  entitled  to  an  injunction.'  So  where  A.,  a  lessee, 
a  druggist,  with  notice  that  the  landlord  will  not  let  the 
premises  for  a  bar-room,  agrees  to  sub-let  to  B.  for  that  pur- 
pose, and  himself  renews  the  lease;  equity  will  restrain  both 
A.  and  B.  from  using  the  premises  for  a  bar-room.^  So  the 
administrator  of  an  insolvent  estate,  having  an  undivided 
interest  in  a  block  of  stores,  may  enjoin  a  lessee  of  one  of 
them  from  a  use  injurious  to  the  income  of  all.'    But  it  is 

'  Rogara  V.  Danfotth,  1  Stookt.  *  BmiDett  v.  Sadler,  14  Ves.  526. 

289.  *  Parkman  o.  Aioardi,  34  Ala.  393. 

'  steward  r.  Winters,  4  Sandf.  Ch.  *  Ibid. 
587. 

(a)  Where  a  lessee  of  alam-works  covenanted  to  leave  a  certain 
amount  of  stock  upon  the  premises ;  there  beiog  reason  to  fear  a  breach 
of  the  covenant,  a  decree  in  eqaity  was  made  against  him.  So  against 
a  landlord,  to  restore  certain  farm  stock,  taken  in  violation  of  his  con- 
tract.   2  Story  Eq.  25,  {  710;  Natbrown  v.  Thornton,  10  Yes.  159. 
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held  thai  equity  will  not  enjoin  the  use  of  leased  premises 
for  one  purpose,  merely  because  the  lease  contains  a  provi- 
sion that  they  are  to  be  used  for  another,  unless  it  is  also 
provided  that  they  shall  be  used  for  the  latter  exclusively.^ 

§  9.  The  earlier  oases  allowed  an  injunction  against  an 
action  for  rent,  where  the  premises  had  been  accidentally 
burned.  But  the  later  theory  is,  that  the  lessee  is  'fro  ianto 
a  purchaser,  and  that  the  loss  by  fire  must  fall  upon  him.^ 
But  where  a  clause  has  been  inadvertently  omitted  from  a 
lease,  though  verbally  agreed  on,  discharging  the  rent  in  case 
of  loss  by  fire ;  equity  will  enjoin  a  suit  for  the  rent  after  the 
premises  have  been  burned.' 

§  10.  In  the  case  of  Buckland  v.  Hall,^  cin  injunction 
against  a  landlord,  who  had  brought  ejectment  against  the 
plaintiff,  his  tenant,  after  an  agreement  for  renewal  of  his 
lease,  on  the  ground  of  his  having  become  insolvent,  was 
dissolved ;  the  bill  also  praying  specific  performance  of  the 
agreement.  Lord  Eldon  remarked  :*  ''  The  court  must  take 
care  that  the  tenant  is  not  rashly  turned  out  of  possession. 
With  respect  to  the  insolvency,  the  weight  of  that  objection 
is  more  or  less  in  different  cases.  There  is  a  distinction  cer- 
tainly between  a  purchase  and  a  lease.  In  the  former  in- 
stance the  bill  for  specific  performance  tenders  payment  of 
the  purchase-money ;  the  latter  is  very  much  otherwise ;  and 
the  court  ought  not  to  forget  the  habit  of  dealing  among 
mankind  with  regard  to  the  relation  of  landlord  and  tenant. 
Every  man  taking  a  tenant  looks  to  the  probability  of  the 
rent  being  paid ;  that  attention  is  paid  to  that  circumstance 
through  the  whole  currency  of  the  lease,  that  introduces  a 
provision  not  to  assign  or  underlet  without  license. '  If  the 
tenant  undertakes  for  nothing  but  the  payment  of  rent,  it 

'  Bmgman  v,  Nojes,  6  Wis.  1.  o.  Baker,  18  Yes.  118 ;  1  Fonb.  £q. 

'  Fowler  v.  Bott,    6    Mass.   67 ;  374. 

Brown  r.  Qnilter,  Ambl.  621 ;  Cam-  *  Wood  v.  Habbell,  10  N.  T.  (6 

den  V.  Morton,  2  Ed.  219 ;   Steele  Seld  )  479. 

r.   Wright,  1   T.  R.  708 ;   Hare  r.  ♦  8  Ves.  92. 

Graves,  3  Anst.  687 ;  Holtsappfell  *  lb.  93. 
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(insolvency)  must  be  appreciated  accordingly.  If  beyond 
that  he  undertakes  for  considerable  expenditure  upon  the 
premises,  before  he  is  to  be  placed  in  the  relation  of  lessee, 
that  is  directly  connected  as  a  most  important  circumstance 
with  the  fact  of  solvency  or  insolvency.  The  injunction 
ought  not  to  be  sustained ;  certainly  not  without  considerable 
terms  imposed ;  such  as  bringing  no  writ  of  error ;  giving 
security  for  the  costs ;  perhaps  for  the  rent  and  repairs." 

§  11.  In  the  case  of  a  lease,  granted  by  the  defendant  and 
assigned  to  the  plaintiff,  for  the  purpose  of  erecting  mills 
and  other  buildings,  with  covenants  for  the  supply  of  canals 
and  reservoirs  on  the  defendant's  estates,  and  with  certain  re- 
servations to  the  defendant  for  uses  paramount  to  those  of  the 
lease ;  Lord  Eldon  expressed  doubt,  upon  a  bill  for  an  in- 
junction, whether  it  was  according  to  the  practice  of  the  court 
to  order  specifically  that  the  defendant  should  repair  the 
banks  of  the  canal,  stop-gates,  and  other  works;  but  passed 
an  order,  to  restrain  impeding  the  plaintiff  from  navigating, 
using,  and  enjoying  the  premises,  by  continuing  to  keep  the 
canals,  banks,  or  works  out  of  repair,  by  diverting  the  water, 
or  preventing  it  by  the  use  of  locks  from  remaining  in  the 
canals,  or  by  continuing  the  removal  of  a  stop-gate;  his 
Lordship  somewhat  sarcastically  remarking :  "  He  will  find 
it  difficult,  I  apprehend,  to  avoid  completely  repairing  these 
works."^ 

§  12.  Equity  will  not  enjoin  a  distress  for  rent,  on  account 
of  an  agreement  under  which  the  landlord  owes  the  tenant 
more  than  the  amount  of  such  rent.  The  court  say :  ''  The 
policy  of  the  law  does  not  permit  a  set-off  against  a  distress, 
and  a  coujrt  of  equity  must  follow  the  law,  and  cannot  relieve 
against  the  rule  of  law,  where  the  claim  of  set-off  is  founded 
on  a  legal  demand.  It  is  not  necessary  to  consider  how  the 
case  might  be  if  the  tenant  had  a  counter  demand,  not  at 
law,  bat  in  equity."* 

1  Lane  p.  Newdigate,  10  Ves.  192.        '  Townsop  v.   BeiisoD,  3    Madd. 

110-4. 
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§  13.  The  common  injunction  to  stay  proceedings  at  law 
does  not  embrace  a  distress  for  rent.  Lord  Eldon  remarked : 
*'  I  think  I  remember  a  great  many  special  applications  to 
restrain  distraining  for  rent  because  it  does  not  fall  within 
the  strict  meaning  of  a  proceeding  at  law ;  it  may  be  stopped 
by  replevying,  and  is  the  execution  of  the  party  himself; 
but  a  proceeding  at  law  is  where  a  party  applies  for  the  aid 
of  a  court  of  law."' 

§  14.  Where  a  vendor  has  executed  a  legal  assignment  of 
property  to  a  purchaser,  chancery  will  not,  on  the  application 
of  the  latter,  enjoin  the  former  from  illegally  distraining 
upon  the  tenants  of  the  property,  for  alleged  arrears  of  rent 
accrued  since  the  assignment.* 

§  15.  Where  a  tenant  gave  security  to  the  landlord  of  the 
stock  on  the  farm,  with  an  agreement  that,  whenever  the 
arrears  due  for  advances  should  exceed  a  certain  sum,  the 
landlord  might  enter  and  sell  the  property ;  a  bill  was  re- 
strained in  favor  of  the  tenant  for  restoration  of  the  stock 
seized,  the  answer  not  alleging  that  more  than  the  specified 
sum  was  due  at  the  time  of  seizure.^ 

§  16,  Lease  to  A.  from  B.  of  a  store  for  a  monthly  rent. 
A.  afterwards  conveyed  his  stock  in  trade  in  the  store,  in 
trust,  to  secure  a  certain  sum  to  0.  The  trustees  took  pos- 
session of  the  goods,  just  after  B.  had  induced  A.  to  surren- 
der and  cancel  the  lease,  and  had  substituted  another  and 
different  one,  which  was  antedated,  and  under  which  the 
rent  for  the  whole  term  was  payable  in  advance.  Upon  this 
6.  brought  a  suit,  attached,  levied,  and  claimed  a  landlord's 
lien  upon  the  stock.  C.  brings  a  bill  for  relief,  alleging  these 
facts  and  the  insolvency  of  A.,  and  tendering  the  rent  actu- 
ally due.    Held,  C.  was  entitled  to  the  relief  prayed  for.* 

'  Hngbes  v.  Ring,  1  Jao.  &  W.  392.  •  Natbrown  v.  Thornton,  10  Ves. 

<  Drake  o.  West,  17  Bog.  Law  and  169. 

Sq.  367.  *  Orej  v.  Hadflon,  5  Clarke,  554. 
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§  17.  To  obtain  an  injunction  against  a  lessee  for  removing 
a  crop,  a  part  of  which  is  due  to  the  plaintiff  as  rent,  the 
bill  must  aver  the  lessee's  insolvency,  and  that  he  has  no 
tangible  property  liable  to  execution  or  attachment.^ 

§  18.  A  yearly  tenant,  with  the  option  of  purchasing,  filed 
a  bill  against  the  landlord  for  specific  performance  of  the 
contract  of  sale.  The  landlord  having  proceeded  to  eject 
him ;  held,  the  tenant  was  entitled  to  an  injunction,  upon 
undertaking  to  pay  the  rent,  without  prejudice  to  any  ques- 
tion in  the  cause.  But  it  was  afterwards  agreed  that  he 
should  pay  the  purchase-money  into  court.'  So,  pending  a 
sale  of  the  estate  by  the  landlord  to  the  tenant,  the  former 
will  be  enjoined  from  enforcing  payment  of  the  rent^ 

§  19.  The  removal  of  a  lessor  to  another  State  is  no  ground 
for  an  injunction  to  stay  a  suit  for  the  rent,  in  order  to  enable 
the  defendant  to  set  off  damages  caused  by  an  eviction.* 

§  20.  We  have  already  considered  the  general  subject  of 
injunction  to  prevent  waste.  (See  Waste,)  As  between  land- 
lord and  tenant,  it  is  sufficient  ground  of  injunction,  that  a 
tenant  threatens  or  manifests  an  intention  to  commit  waste.' 
So  it  is  held  that  equity  will  enjoin  an  act  contrary  to  the 
covenant  of  the  tenant,  or  even  to  an  agreement  which  may 
be  implied  from  the  course  of  dealing  between  the  parties, 
though  not  amounting  to  waste.^  So  an  injunction  was 
granted,  where  a  tenant,  in  revenge  for  a  distress,  threatened 
to  sow  the  land  with  mustard-seed,  which  is  very  injurious 
to  the  soil,  and  very  difficult  to  eradicate.'  So  where,  ia  a 
case  for  waste,  the  defendant  claimed  possession  by  title,  but 
admitted  that  he  was  let  into  possession  by  the  tenant  of 
the  plaintiff,  in  breach  of  his  duty;  held,  the  defendant's 

1  Gregory  v.  Hay,  3  Cal.  332.  355 ;  Caldwell  v.  Baylis,  2  Hen.  408 ; 

'  Pyke  V.  Worthwood,   1  Bear.  Gibson  v.  Smith,  2  Atk.  182 ;  Kimp- 

162.  ton  V,  Eye,  2  Yes.  &  B.  349. 

'  Daniels  v.  Dayison,  16  Yes.  253.  <  Lord  Grey  v.  Saxon,  6  Yes.  106. 

,     *  Tone  V.  Brace,  8  Paige,  597.  ^  Pratt  v.  Brett,  2  Mod.  Ch.  62 ; 

*  Mayor,  &c.  v.  Hedger,  18  Yes.  Tayl.  L.  &  T.  §  691. 
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title  was  no  better  than  the  tenant's,  and  an  injunction 
was  ordered.^  But  an  injunction  against  waste  will  not  be 
granted,  where  the  article  in  question  is  a  mere  movable 
fixture,  and  not  annexed  to  the  freehold ;  as  in  case  of  a  dove- 
cote^ and  the  removal  of  locks  from  the  doors  of  the  house, 
the  chains  from  the  lawn,  the  statues,  images,  and  fences 
from  the  pleasure-ground,  or  wardrobes,  presses,  and  closets, 
forming  part  of  the  wainscot  of  the  house." 

§  21.  A  lessee,  complainant  in  a  bill  in  equity,  cannot  en- 
join a  third  party  from  removing  metals  from  the  premises, 
if  his  lease  expires  before  a  hearing.' 

§  22.  Lease  from  A.  to  B.  of  a  coal-mine,  at  the  rent  of 
800t  per  year,  and  subject  to  a  royalty  of  IO5.  for  every  wey 
in  each  year  over  600;  B.  to  have  the  right  of  determining 
the  lease  when  the  coal  should  be  worked  out.  B.  worked 
the  mine  several  years,  and,  when  it  was  nearly  exhausted, 
was  prevented,  by  accidents,  and  defects  in  it,  from  continu- 
ing to  work  it  without  ruinous  cost.  B.  offered  to  pay  IO5. 
per  wey  for  all  the  remaining  coal.  Held,  a  suit  for  the  rent 
could  not  be  enjoined.^ 

* 

§  28.  Pending  an  ejectment  by  a  lessor,  to  recover  the 
premises  under  a  forfeiture  for  non-payment  of  rent,  he  filed 
a  bill,  to  restrain  the  lessee  from  collecting  the  rents  from 
his  sub-tenants,  stating  that  the  plaintiff  had  been  informed, 
and  believed,  that  there  was  no  sufficient  distress  upon  the 
premises.  Held,  this  allegation  was  not  sufficiently  verified, 
and  that  the  proper  course  for  establishing  the  fact  was  by 
actual  distress.' 

§  24.  The  plaintiffs  having  brought  an^  action  against  the 
defendant,  who  was  their  tenant  of  a  mill,  for  breaches  of 
covenant  in  a  lease  as  to  paying  rent  and  repairing,  the 

'  Comtbope  r.  Maplesden,  10  Ves.        '  Boyle  v.  Laird,  2  Wis.  431. 
291.  ^  PhiUipa  v,  Jones,  9  Sim.  519. 

<  Eimpton  v.  Eve,  2  Ves.  &  B.  349.        *  St77esant  v.  Davis,  9  Paige,  427. 
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defendant  proposed  to  plead,  as  an  equitable  defence,  that  it 
was  agreed  between  the  parties,  that  the  defendant  should 
surrender  by  yielding  the  premises  in  his  occupation,  and 
permitting  the  plaintiffs  to  receive  the  rent,  and  the  tenants 
of  the  other  portions  to  attorn,  and  that  the  defendant  should 
pay  the  sum  of  250f.  and  give  up  a  quantity  of  machinery 
to  the  plaintiffs,  in  consideration  of  the  tenancy  being  put 
an  end  to,  and  in  discharge  of  all  claims  under  the  lease. 
That  the  defendant  accordingly  paid  such  sum  of  money  and 
delivered  up  the  lease,  and  withdrew  from  possession  of  the 
premises  occupied  by  him,  and  permitted  the  plaintiff  to 
receive  the  rents  of  the  tenants  who  were  willing  to  attorn, 
and  that  the  defendant  relinquished  also  the  machinery,  and 
had  done  all  conditions  precedent,  and  had  been  ready  and 
willing  to  do  all  other  things  necessary  on  his  part  for  put- 
ting an  end  to  the  tenancy,  and  by  way  of  satisfaction  as 
aforesaid;  and  that  this  action  was  brought  in  fraud  and 
breach  of  the  agreement,  and  that  it  was  entirely  the  fault  of 
the  plaintiffs  that  such  surrender  was  not  completed.  Held, 
such  plea  did  not  constitute  an  equitable  defence,  within  the 
17  and  18  Yict  c.  126,  §§  83, 86  (the  common-law  procedure 
act,  1854),  as  a  court  of  equity  would  not  either  compel  per- 
formance of  the  agreement,  or  restrain  the  plaintiffs  from 
executing  their  judgment,  without  at  the  same  time  compel- 
ling the  defendant  to  execute  a  surrender  in  writing,  pursuant 
to  the  statute  of  frauds;  and  that  this  court  had  no  power  to 
compel  the  defendant  to  execute  such  surrender.  That  the 
power  of  the  court  to  act,  under  the  above  sections,  is  con- 
fined to  cases  where  they  are  empowered  to  grant  an  injunc- 
tion absolute  and  without  terms.^ 

§  25.  The  service  of  an  injunction,  at  the  suit  of  a  stranger, 
asserting  a  title  to  a  ferry  in  the  possession  of  a  lessee,  and 
restraining  him  from  interfering  in  the  use  of  the  ferry,  is 
not  an  eviction,  and  therefore  will  not  prevent  the  lessor  from 
recovering  rent  when  the  bill  is  dismissed.    But  although  a 

>  Mines,  &o.  v,  Magnaj,  28  Eng.  Law  and  Eq.  447. 
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sherifif,  serving  an  injunction,  may  have  no  authority  to 
expel  one  from  the  possession  of  a  ferry,  or  put  another  in, 
yet,  if  he  does  so,  the  lessee  may  consider  it  a  lawful  expul- 
sion, if  the  plaintiff  in  the  suit  is  invested  with  a  title  para- 
mount to  that  of  his  lessor.' 


§  26.  It  is  held  that  a  mortgagee  will  be  restrained  by  in- 
junction from  proceeding  at  law  to  sell  the  equity  of  redemp- 
t\on.\a)  So  where  property  was  under  mortgage  to  its  full 
value,  a  subsequent  judgment  creditor  was  restrained  by 
injunction  from  selling  the  premises,  and  the  mortgagees 
were  ordered  to  foreclose  with  all  possible  despatch.' 

§  27.  Where  a  mortgage  of  personal  property,  given  to 
secure  a  bond  payable  in  three  years,  with  interest  annually, 
and  containing  a  provision,  that,  on  default  of  payment  of  the 
principal  sum,  or  of  the  interest,  at  any  time  when  the  same 
should  become  due,  it  should  be  lawful  for  the  mortgagee  to 
grant,  sell,  &c.,  was  foreclosed  for  the  first  instalment  of  in- 
terest; held,  the  mortgagee  had  a  right  to  foreclose  and  collect 
the  whole  debt.  But  on  the  coming  in  of  the  mortgagee's 
answer,  with  application  to  dissolve  an  injunction  obtained 
by  the  mortgagor,  it  appearing  that  two  of  the  negroes,  for 
whom  the  debt  was  incurred,  were  so  diseased  as  to  greatly 
impair  their  value;  held,  the  injunction  should  be  continued, 
until  there  could  be  a  hearing  on  the  merits.^ 

§  28.  Where  a  purchaser  of  mining  lands,  machinery,  and 
slaves,  gave  a  mortgage  on  the  property  to  secure  the  pur- 
chase-money, and,  on  account  of  difficulties  arising  in  the 

>  Rioketts  v.  Garrett,  11  Ala.  806.        *  Duncan  v,  Edwards,  2  Desaa. 
'  Beyems  v.  Woolston,  3  Green    369. 
Gh.  220.  *  Shellman  v.  Scott,  Charl.  R.  M. 

880. 

(a)  See,  as  to  mortgage,  Long,  &c,  v,  Mallery,  1  Beasl.  93;  Mclntier 
v.  Shaw,  6  Allen,  83. 
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title  to  portions  of  the  property,  it  was  agreed,  in  writing, 
on  certain  conditions  as  to  paying  interest  and  a  sam  down, 
that  the  payment  of  the  residue  of  the  parchase-money  should 
be  postponed  until  certain  suits  about  the  slaves  should  be 
settled ;  it  appearing  that  such  conditions  had  been  complied 
with,  held,  an  injunction  to  restrain  the  mortgagee  from 
selling  for  the  purchase-money  due  ought  not  to  have  been 
dissolved  on  the  coming  in  of  the  answer,  but  it  should  be 
continued  until  further  order.^ 

§  29.  In  Iowa,  in  a  proceeding  in  equity  to  enjoin  a  sum- 
mary foreclosure,  under  Code,  c.  118,  the  court  has  power, 
under  §  2084,  to  decree  a  foreclosure  in  favor  of  the  respond- 
ent, without  a  cross-bill  or  anything  praying  a  foreclosure.* 

§  SO.  Equity  will  not  enjoin  an  action  of  ejectment  by  a 
mortgagee,  to  recover  the  mortgaged  premises,  where  no  dis- 
covery is  prayed,  and  a  performance  of  the  condition  is  in- 
sisted upon  by  the  mortgagor  as  his  ground  of  relief.' 

§  81.  An  injunction  will  not  be  granted  to  restrain  a 
mortgagee,  where  he  advertises  the  mortgaged  property  for 
sale,  *'  to  the  full  extent  of  the  powers  derived  to  or  by  him 
noder  and  by  virtue  of"  the  mortgage  deed, "  and  not  other- 
wise."* 

§  31  a.  A  suit  for  the  mortgage  note  will  not  be  enjoined, 
upon  the  ground  that  the  mortgagee,  having  a  power  of  sale, 
has  contracted  to  sell  part  of  the  estate  for  a  sum  exceeding 
the  amount  due  on  the  note.' 

§  82.  Where  a  mortgage  is  made  for  the  purchase-money 
of  land,  equity  will  not  enjoin  a  foreclosure  for  want  of  title 

*  High,  &o.  Co.  V.  Grier,  4  Jones  ^  York,  &o.  r.  Ujen,  41  Maine, 

Eq.  132.  109. 

<  WeBtfaU  V.  Lee,  7  aarke,  12.  *  WiUee  v.  Levett,  1  De  G.  &  & 

«  Henry  v.  Tapper,  1  WUiiamB,  392. 
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in  the  mortgagee,  who  conveyed  with  warranty,  without  an 
allegation  of  fraud,  mistake,  or  irreparable  injury.  Other- 
wise, the  remedy  is  on  the  covenants.^ 

§  88.  Where  a  corporation,  holding  a  mortgage  to  secure 
money  loaned  at  seven  per  cent.,  the  money  having  been 
advanced  in  the  shape  of  certificates  of  deposit  payable  in 
twenty  years  at  five  per  cent.,  was  proceeded  against  and 
enjoined  from  foreclosing  the  mortgage,  because  it  appeared 
doubtful  whether  the  transaction  was  legal ;  the  court  refused 
to  dissolve  the  injunction  on  the  coming  in  of  the  answer, 
but  allowed  the  corporation  to  file  a  cross  bill  to  compel  a 
sale  of  the  property.* 

§  33  a.  Where  an  injunction,  against  selling  the  mortgaged 
premises  under  a  decree  in  a  foreclosure  suit,  is  dissolved, 
the  damages  should  include  the  interest  upon  the  whole  sum, 
the  collection  of  which  was  either  suspended  or  defeated,  the 
counsel  fees  for  obtaining  the  dissolution,  the  taxable  costs 
of  so  much  of  the  proceedings  in  the  suits  as  were  necessary 
to  obtain  such  dissolution,  and  the  costs  of  the  reference  to 
a  master  to  ascertain  the  amount  of  the  damages.  And,  the 
purchaser,  upon  foreclosure  and  sale,  being  entitled  to  the 
growing  crops  or  emblements,  as  against  the  mortgagor;  the 
value  of  such  crops  taken  off  by  the  mortgagor,  during  the 
time  in  which  the  sale  was  suspended,  should  be  allowed  as 
a  part  of  the  defendant's  damages.' 

§  84.  Doubts  have  been  sometimes  expressed,  whether  an 
injunction  would  be  granted  against  the  commission  of  waste 
by  a  mortgagor,  as,  for  example,  by  the  cutting  of  timber; 
the  mortgagee  being  held  in  fault  for  leaving  him  in  posses- 
sion.^ So  it  has  been  held  that  the  court  would  not  thus 
interfere,  unless  first  satisfied  that  the  security  was  defective.' 

'  Crocker  v.  Robertson,  8  Clarke,  '  Aldrioh  v.  Reynolds,  1  Barb.  Ch. 

404 ;  Yoang  v.  Batler,  1  Head,  640 ;  613. 

Btipe  V.  Stipe,  2  ib.  169.  ^  Usbome  v.  Usbome,  1  Diok.  75. 

<  Stone  J  V.  American,  &c.,  4  Edw.  *  King  v.  Smith,  2  Haxe,  239. 
Ch.  332. 
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But  it  is  now  the  preyailing  doctrine,  that  the  mortgagee  may 
have  an  injunction,  though  the  debt  is  not  due,  if  the  mort- 
gagor in  possession  commits  waste,  or  in  any  way  attempts 
to  diminish  the  value  of  the  property;  or,  if  it  consists  of 
})ersonalty,  where  he  is  about  to  remove  it  beyond  the  reach 
of  his  creditor.'  An  injunction  lies  more  especially,  where 
the  land  is  scanty  security  for  the  debt.  So  it  will  be  granted 
for  the  destruction  of  underwood,  if  contrary  to  the  usual 
course  of  husbandry;  though  not  of  underwood  generally, 
even  though  the  mortgagor  is  insolvent  or  a  bankrupt.' 

§  35.  If  the  interest  of  the  estate  require  that  the  wood  be 
cut,  chancery  may  make  provision  for  the  cutting  of  it  upon 
the  mortgagor's  giving  security.  Thus,  where  a  large  pro- 
portion, in  value,  of  pine  woodland  was  burned  over,  and  it 
was  proper,  in  order  to  save  the  burned  wood  from  rotting, 
and  for  the  permanent  benefit  of  the  estate  in  reference  to 
the  new  growth,  that  the  burned  wood  should  be  cut  o£^  the 
land  without  the  wood  being  of  small  value,  and  the  mort- 
gagor was  proceeding  to  cut  it,  when  the  mortgagee  obtained 
an  injunction ;  held,  the  value  of  the  wood  should  be  ascer- 
tained by  a  reference,  in  order  that  the  mortgagor  might 
give  security.' 

§  86.  A  purchaser  of  part  of  a  mortgaged  estate  may  have 
an  injunction,  against  waste  by  an  assignee,  for  benefit  of 
creditors,  of  the  mortgagor  of  another  part ;  standing  in  the 
light  of  a  surety  for  the  mortgage  debt.^ 

§  87.  A  mortgagor  in  possession,  after  a  sale  under  decree 
and  execution,  will  be  restrained  from  waste.' 

§  38.  An  injanction  against  a  mortgagor,  restraining  him 

I  Salmon  v.  Clagett,  8  Bland,  180 ;  art,  1  Md.  Ch.  87 ;  Ensign  v.  Colbnm, 

6  a.  &  John.  314 ;  Mardook,  2  Bland,  11  Paige,  603. 

461.  *  Briok  V.  Oeteinger,  1  Halst.  Ch. 

<  1  Pow.  166 ;  Hnrnphreja  v.  Har-  391. 

risoo,  1  Jao.  k  W.  581 ;  Hampton  v.  *  Johnson  v.  White,  11  Barb.  194. 

Hodges,  8  Yes.  105 ;  Brown  v.  Stew-  *  Phoenix  v.  Clark,  2  Halst.  Ch. 
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from  quarrying  on  a  quarry  lot,  the  half  of  which  was  con- 
veyed as  such  to  him  by  the  mortgagee,  and  to  secure  the 
consideration  for  which  conveyance  the  mortgage  was  given ; 
was  dissolved,  on  an  answer  denying  the  charges  in  the  bill, 
from  which  it  might  be  inferred  that  the  defendant  was  im- 
properly impairing  the  value  of  the  mortgaged  premises  and 
endangering  the  complainant's  security.'  And  a  mortgagor 
will  not  be  compelled  to  repair,  where  the  estate  has  been 
injured  without  his  fault;  as,  to  rebuild  in  case  of  destruc- 
tion by  fire.' 

§  39.  An  injunction  may  be  granted  against  the  mortgagor, 
where  the  mortgage  is  for  years.'(a) 

§  40.  If  after  a  decree  for  foreclosure  the  mortgagor  begin 
to  commit  waste,  he  will  be  restrained  by  injunction,  though 
no  injunction  is  prayed  in  the  bill.* 

§  41.  Where  a  mortgagee  in  fee  in  possession  commits 
waste  by  cutting  down  timber,  and  the  money  arising  from 
the  sale  of  the  timber  is  not  applied  in  sinking  the  in- 
terest and  principal  of  his  mortgage,  the  court,  on  a  bill 
brought  by  the  mortgagor  to  stay  waste,  and  a  certificate 
thereof,  will  grant  an  injunction.* 

§  42.  On  a  sale  of  mortgaged  premises,  in  a  suit  to  fore- 
close, if  the  tenant  in  possession  refuses  to  deliver  them  up, 
the  court  will  grant  an  order  to  deliver  possession,  and,  in 
default  thereof,  an  injunction  will  issue.* 

'  Verralen  v.  Older,  4  Halst.  Ch.  «  Farrant  v.  Lovel,  3  Atk.  723. 

98.  *  Goodman  v,  Eine,  8  Beav.  379. 

>  Campbell  v.  Maoomb,  4  John.  ^  Farrant  v.  Loyel,  3  Atk.  723. 

Ch.  534 ;  Reid  v.  Bank,&o.,  1  Sneed,  '  Ladlow  v.  Lansing:  Hopk.  231. 
262. 


(a)  In  Massachnsetts,  where  a  mortgagee  has  brought  a  suit  for  fore- 
closure or  possession,  the  court  or  any  justice  thereof,  in  term-time  or 
vacation,  may  issue  an  injunction  against  waste,  done  or  threatened  by 
the  mortgagor,  or  any  person  claiming  under  him,  or  by  his  permission. 
Sts.  1852,  892 ;  Gen.  Sts. 
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§  43.  Where  a  mortgagee  has  a  jadgmeDt  at  law,  there 
need  be  no  decree  in  personam  against  the  mortgagor  praying 
to  be  permitted  to  redeem,  but  the  amoant  to  be  paid  should 
be  fixed  by  the  decree,  and,  if  paid  by  a  certain  day,  the 
injunction  perpetuated,  and  the  defendant's  claim  released, 
and,  if  not  paid,  the  property  should  be  sold ;  and  where 
the  property  was  in  the  mortgagor's  hands,  if  not  surrendered 
to  be  sold,  and  the  money  could  not  be  got  from  the  complain- 
ant, the  bill  should  be  dismissed,  and  the  injunction  dissolved.^ 

§  48  a.  Where  mortgaged  personal  property  is  delivered  to 
the  mortgagee,  and  there  is  a  continued  change  of  possession, 
the  mortgagee  is  not  entitled  to  an  injunction  to  restrain  a 
subsequent  execution  against  the  mortgagor,  as  he  has  a 
perfect  remedy  at  law.* 

§  43  &.  So  an  injunction  will  not  be  granted,  to  restrain  a 
party  from  selling,  on  an  execution  against  a  mortgagor, 
personal  property  mortgaged  to  the  complainant  to  secure 
an  antecedent  debt,  where  the  execution  was  issued,  although 
not  actually  levied,  prior  to  the  execution  of  the  mortgage.* 

§  44.  Where  a  conveyance  of  land  is  obtained  without 
deception,  but  upon  a  verbal  promise  subsequently  to  secure 
the  purchase-money  by  a  mortgage,  which  the  grantee  after* 
wards  refuses  to  do;  this  will  not  constitute  a  sufficient 
ground  for  enjoining  him  from  selling  the  land.^ 

§  45.  A.  indorsed  for  B.  certain  notes  giv«n  by  B.  in  part 
payment  of  a  steamboat,  and  B.,  to  secure  A.,  mortgaged  the 
boat,  and  agreed  to  insure  and  assign  the  policy  to  A.  B. 
afterwards,  being  in  failing  circumstances,  assigned  all  his 
estate,  including  the  boat,  to  0.  A.  filed  a  bill  in  chancery 
against  B.  and  C,  alleging  the  assignment,  the  insolvency  of 

1  Chaney  v.  Cooke,  5  Monr.  248.  *  Warner  v.  Paine,  3  Barb.  Ch. 

a  Warner  v,  Paine,  3  Barb.  Ch.     630. 
630.  «  Ellsworth  v.  Starbird,  32  Maine, 

176. 
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B^  and  that  he  had  neglected  to  insure  the  boat  and  assign 
the  policy;  that  C.  denied  the  right  of  A.  as  mortgagee, 
claimed  an  exclusive  right  to  the  boat,  to  enable  him  to 
execute  his  trust,  and  avowed  his  purpose  to  employ  and  sell 
it  irrespective  of  A.'s  lien,  and  that  C.  was  unable  to  make 
good  a  loss  resulting  from  the  destruction  of  the  boat,  or  its 
condemnation,  to  satisfy  the  demands  of  persons  furnishing 
supplies,  &c.  Held,  although  neither  of  the  notes  was  due, 
chancery  would  interpose,  so  as  to  make  the  boat  subservient 
to  A.'s  lien,  upon  the  principle  quia  timet} 

§  46.  A.,  in  Mississippi,  having  made  a  second  mortgage, 
covering  all  his  property,  which  was  fraudulent  on  its  face, 
in  conveying  perishable  property  to  secure  a  debt  on  long 
time,  with  liberty  to  A.  to  use  a  portion  of  it,  and  fearing  lest 
his  equity  of  redemption  might  be  sold  on  execution,  sent 
to  Kentucky  for  his  brother-in-law,  and  sold  to  him  the 
entire  property,  amounting  to  about  $200,000,  for  the  con- 
sideration that  B.  would  pay  the  incumbrances;  nearly  equal 
to  the  value  of  the  property.  Bill  in  equity  by  B.,  to  enjoin 
an  execution  afterwards  levied  on  the  property.  A.  had 
retained  the  property  for  two  years  after  his  conveyance,  and 
B.  knew  his  situation,  although  it  was  the  opinion  of  a  wit- 
ness, familiar  with  the  parties,  that  the  sale  was  fair  and 
honest.  Held,  B.  stood  in  no  better  situation  than  A.,  and 
the  bill  should  be  dismissed ;  and  this,  although  B.  had  sub- 
sequently executed  his  notes  to  the  assignees  of  the  creditors 
preferred  by  the  mortgages,  payable  in  instalments,  for  the 
amount  of  their  respective  debts,  the  assignees  retaining  the 
original  mortgages  for  their  security.' 

§  47.  A  bill,  setting  out  a  promise  by  the  defendant  to 
give  a  mortgage  of  all  his  stock  in  trade,  and  charging  that 
he  now  refuses  to  fulfil  his  promise,  and  is  selling  his  stock, 
and  the  complainant,  being  a  large  creditor,  fears  to  lose  his 

^  Wftlker  V.  Miller,  11  Ala.  1067.        '  Farmers*,  &o.  v.  Dooglafis,ll  S. 

k  M.  469. 
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secarity,  shows  an  equitable  lieo,  and  will  authorize  an  in- 
junction.' 

§  48.  The  questions,  whether  afker  foreclosure  of  a  mort- 
gage, insufficient  in  value  to  satisfy  the  debt,  the  mortgagee 
may  maintain  an  action  at  law  for  the  balance  of  the  debt, 
with  a  deduction  of  the  value  of  the  estate ;  and  whether  by  the 
bringing  of  such  action  the  foreclosure  is  opened  and  the  right 
of  redemption  revived ;  have  given  rise  to  many  applications 
for  the  process  of  injunction.  Thus  the  bill  in  the  original 
cause  by  the  mortgagee  was,  that  the  defendant,  the  mortgagor, 
might  redeem  or  stand  foreclosed,  and  there  was  the  common 
decree  of  foreclosure;  the  defendant  not  paying,  the  money 
reported  due  by  the  time  appointed,  he  was  absolutely  fore- 
closed. The  plaintiff,  the  mortgagee,  afterwards  sold  the 
estate  so  foreclosed,  and  the  money  produced  by  the  sale  not 
amounting  to  what  was  reported  on  the  mortgage,  he  brought 
his  action  against  the  mortgagor  to  recover  the  deficiency. 
The  plaintiff  in  this  suit  thereupon  brought  his  bill  for  an  in- 
junction, to  stay  the  defendant's  proceeding  at  law,  upon  the 
ground  that  having  got  his  pledge,  he  could  have  no  more, 
and  obtained  an  injunction  till  answer  and  further  order. 
Upon  showing  cause  for  continuance  of  the  injunction,  his 
lordship  (Lord  Thurlow)  was  clear,  that  the  defendant,  the 
mortgagee,  under  the  mortgagor's  covenant  in  the  mortgage 
deed,  was  entitled  to  be  paid  what  was  due  on  the  mortgage; 
that  so  long  as  he  kept  the  estate,  he  must  take  the  pledge 
as  a  satisfaction,  because,  by  not  knowing  what  it  would 
produce,  he  would  not  say  anything  was  due,  but  if  be  sold 
the  estate  fairly,  and  without  collusion,  and  for  the  best  pnoe, 
it  would  then  appear  whether  it  produced  the  amount  of  the 
money  reported  due ;  and  to  the  extent  of  what  it  did  not, 
the  mortgagee  had  a  right,  and  so  it  was  now  established,  to 
bring  an  action  against  the  mortgagor  to  recover  the  de* 
ficiency.    Injunction  dissolved.* 

1  Trieber  v.  Borgess,  11  Md.  452.        >  Tooke  v.  Hartlej,  2  Diok.  78ft. 
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§  id.  In  the  case  of  Perry  v.  Barker,*  Lord  Eldon  inti- 
mated an  opinion,  that  a  suit  would  not  lie  upon  the  debt 
after  a  sale  of  the  land,  because  the  mortgagee  no  longer 
had  power  to  reconvey  the  estate;  but  at  the  same  time 
remarked,  that  Lord  Thurlow  had  decided  that  the  action 
might  be  maintained,  either  before  or  after  a  sale.  In  a  sub- 
sequent hearing  of  the  same  case,  Lord  Erskine  held,  that 
an  action  would  lie  upon  the  bond  after  foreclosure;  but  the 
right  of  redemption  was  thereby  revived,  and,  if  the  mort- 
gagee had  sold  the  land,  he  should  be  allowed  time  to  get  it 
back.  But  where  this  could  not  be  done,  that  the  suit  would 
be  restrained  by  a  perpetual  injunction.* 

§  50.  A  mortgagee  for  a  long  term  obtained  a  decree  of 
foreclosure,  took  possession,  sold  the  estate  at  auction,  and 
afterwards  called  upon  the  mortgagor  for  the  balance  of  the 
debt,  with  interest  from  completion  of  the  sale,  and  brought 
an  action  upon  the  mortgage  bond.  The  plaintiff  files  a  bill 
praying  for  redenf)ption  and  injunction,  or  that  the  defendant 
may  be  decreed  to  have  elected  to  take  the  premises  in  satis- 
faction of  his  debt,  to  deliver  up  the  bond,  and  be  forever 
restrained  from  proceeding  against  the  plaintiff.  Lord  Eldon 
said:  "No  case  has  been  produced,  previous  to  1786,  in 
which,  after  a  foreclosure,  the  mortgagee  has  brought  the 
estate  to  sale,  and  afterwards  brought  an  action  for  the 
money.  That  circumstance  has  some  weight.  The  action 
in  that  case  must  have  been  for  the  whole  money,  for  it  was 
an  action  upon  the  bond.  But  consider  how  it  would  be  if 
the  action  was  upon  the  covenant,  laying  the  damages  for 
the  remainder  of  the  money.  It  is  not  very  consistent  to 
say,  you  open  the  foreclosure,  desiring  him  to  bring  in  only 
the  remainder  of  the  money;  for  the  consequence  of  opening 
the  foreclosure  would  be,  that  a  new  account  should  be  taken 
of  the  principal  and  interest;  and  the  money  to  be  brought 
in  upon  that  footing  should  be  all  that  is  due,  or  nothing. 
The  case  of  Tooke  v.  Hartley  certainly  does  not  decide  this; 

»  8  Ves.  527.  »  13  Vea.  197. 
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for  the  estate,  in  fact,  sold  or  not,  was  in  the  possession  of 
the  mortgagee;  and  if  placed  in  the  same  situation  as  if 
there  had  been  no  foreclosure,  the  estate  being  in  his  pos- 
session, what  was  required  by  justice  as  to  the  reconveyance 
might  be  done  by  the  court.  But  where  it  is  sold  to  a 
stranger,  that  cannot  be.  The  power  of  reconveyance  is 
gone,  and  the  mortgagor  cannot  have  the  right,  if  it  is  to  be 
considered  opened.  At  the  same  time,  I  certainly  under- 
stood  Lord  Thurlow's  opinion  to  have  been,  that,  whethet 
the  estate  was  sold  to  a  stranger,  or  remained  in  the  pos- 
session of  the  mortgagee,  there  was  no  distinction;  but  an 
action  might  be  brought  for  the  difference.  That  opinion 
of  Lord  Thurlow,  and  the  circumstance  that  this  particular 
case  was  never  decided,  make  it  proper  at  present  to  grant 
the  injunction,  extending  it  to  stay  trial,  the  plaintiff  paying 
the  money  into  court."^ 

§  51.  In  the  case  of  Lockhart  v.  Hardy,'  the  Master  of  the 
Bolls  expressed  an  opinion,  that  equity  would  enjoin  a  suit 
upon  the  personal  obligation  for  which  a  mortgage  had  been 
given  as  security,  after  foreclosure  of  the  mortgage;  and 
refused  to  let  the  mortgagee  come  in  under  an  administration 
suit,  and  prove  for  the  deficiency. 

§  52.  In  Hatch  t;.  White,^  Judge  Story  expresses  doubts 
whether  a  suit  upon  the  mortgage  debt  should  be  enjoined 
in  chancery,  until  the  debt  has  been  fully  paid;  and  also 
whether  the  foreclosure  is  opened  by  bringing  an  action  for 
the  debt.  He  remarks,  that  a  foreclosure  may  properly  be 
regarded  as  a  purchase,  at  the  full  value  of  the  land,  if  less 
than  the  debt,  and,  if  greater,  at  the  amount  of  the  debt. 
Where  the  debt  is  much  less  than  the  value  of  the  land,  the 
mortgage  will  seldom  be  foreclosed;  hence  foreclosure  is 
primd  facie  evidence  that  the  land  is  insufficient  to  pay  the 
debt.    By  taking  the  land,  the  creditor  suffers  an  inconve- 

»  Perry  v.  Barker,  8  VeB.  528, 531.        »  2  GaUi.  159. 
<  9  Bea7.  349. 
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nience.  He  must  lose  by  any  depreciation  of  value,  and 
therefore  he  ought  to  have  the  benefit  of  any  rise  in  value. 
If  after  foreclosure  the  mortgagee  should  go  into  a  court  of 
equity  for  further  relief,  he  might  be  held  to  the  rule  of 
reciprocal  equity;  but  this  does  not  justify  an  injunction 
against  the  enforcement  of  legal  rights.  And  even  if  such 
injunction  should  be  granted  where  the  estate  remains  un- 
sold, it  would  seem  that  after  a  sale  he  ought  to  recover  the 
balance  due.  Whatever  may  be  the  practice  in  equity,  all 
the  decisions  concur  in  the  principle  that  at  law  foreclosure 
of  a  mortgage  is  no  bar  to  a  suit  for  the  balance  of  the  debt. 
Judge  Story  further  holds,  that  whatever  rule  upon  this 
subject  a  court  of  chancery,  acting  upon  its  own  peculiar 
principles,  may  adopt,  it  will  not  authorize  the  opening  of  a 
foreclosure,  in  consequence  of  a  suit  upon  the  bond,  where 
the  right  of  redemption  is  by  statute  limited  to  a  certain 
time  after  possession  taken  by  the  mortgagee. 

§  53.  Upon  the  same  subject  it  is  remarked  by  tl^e  court  in 
Maryland:  ^^The  mortgaged  estate  is  considered  as  a  pledge 
sufficient  for  the  satisfaction  of  the  debt,  and  as  having  been 
so  taken  by  the  parties  themselves  by  the  nature  of  their 
contract.  Therefore  if  the  creditor,  on  his  bill  in  equity, 
has  a  decree  to  foreclose,  and  nothing  more,  he  is  held  to 
have  obtained  that  kind  of  satisfaction  of  his  claim  for  which 
he  stipulated;  and  if  after  such  a  decree  he  sues  upon  the 
bond,  he  thereby  opens  the  decree,  and  admits  the  right  of 
the  mortgagor  to  redeem ;  because  by  the  institution  of  the 
suit  he  disclaims  the  satisfaction  he  had  obtained  by  the 
decree.  And  if  he  has  placed  it  out  of  the  mortgagor's 
power  to  redeem,  by  aliening  the  estate  after  the  decree,  he 
will  be  perpetually  enjoined  from  proceeding  upon  the  bond. 
But  if  the  creditor  on  his  bill  in  equity,  instead  of  a  decree 
to  foreclose,  obtains  a  decree  for  a  sale,  and  the  mortgaged 
estate  sells  for  less  than  the  debt,  the  balance  may  be  reco- 
vered in  an  action  on  the  covenant  or  bond,  without  opening 
or  affecting  such  a  decree  for  a  sale,  by  which  the  pledge 
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itself  is  not  taken  as  a  satisfaction,  as  by  a  decree  to  fore- 
close."* 


§  54.  After  an  injunction  has  been  obtained  against  a 
mortgagor  who  is  bankrupt,  and  his  assignee  and  a  receiver 
have  been  appointed,  it  is  too  late  to  raise  any  objection  to 
the  injunction  or  receiver  on  a  motion  to  apply  the  rents  in 
the  hands  of  the  receiver.' 

§  65.  A.  purchased  land  of  B.,  and  gave  his  note  for  the 
price,  payable  in  instalments,  to  meet  payments  to  be  made 
on  a  mortgage  upon  the  land.  A.  failed  to  pay  the  note,  and 
the  mortgage  was  foreclosed,  and  A.  purchased  at  the  fore- 
closure sale.  B.  recovered  judgment  on  his  note.  Held,  A. 
was  not  entitled  to  relief  in  equity  against  the  judgment.' 

§  56,  An  injunction  will  not  be  granted  to  restrain  the 
statute  foreclosure  of  a  mortgage,  on  the  ground  that  an 
appeal  is  pending  from  a  decision  of  the  vice-chancellor,  dis- 
missing a  bill  filed  by  the  mortgagor  to  correct  an  alleged 
error  in  the  amount  of  the  mortgage.^ 

§  57.  An  injunction  to  stay  sale,  under  a  power  in  a 
mortgage,  was  granted  a  few  days  before  the  expiration  of 
the  notice  of  sale,  on  a  bill  by  the  mortgagor,  charging  a 
parol  agreement,  enlarging  the  time  of  payment,  and  that 
payments  had  been  made  on  the  mortgage,  which  were  not 
credited.  After  answer  admitting  some  of  the  payments, 
but  denying  the  agreement  charged,  the  injunction  was  dis- 

1  Per  Bland,  ChanceUor,  Andrews  Welles,  1  Root,  202 ;    Southard  v. 

V,  Sootton,  2  Bland,  666.    See  fur-  Wilson,  29  Maine,  56 ;  Porter  r.  Pills- 

ther,  upon  the  same  general  subject,  burj,  36  ib.  278  ;  Paris  v.  Hnlett,  26 

though  not  directly  involving  the  Verm.  308 ;  Langdon  v,  Paul,  20  ib. 

remedy  of  tn/uncftoyijOmalbyv.  Swan,  217;  Hunt  v.  Stiles,  10  N.  H.  469; 

3  Mas.  474 ;  West  c;.  Chamberlin,  8  The  Globe,  &c.  v.  Lansing,  5  Cow. 

Pick.  336;  Lawrence  v.  Fletcher,  8  380;  Osborne  o.  Tunis,  1  Dutch.  633 ; 

Met.  165;  Leiand  v.  Loring,  10  Met.  Hubbel  v.  Broadwell,  8  Ham.  120; 

125  ;  Capen  v.  Richardson,  7  Oray,  Wilson  v,  Wilson,  4  Iowa,  309. 

364 ;  Daniels  r.  Mowry,  1  R.  L  151 ;  >  Post  v.  Dorr,  4  Edw.  Ch.  412. 

Bassett  v.  Mason,  18  Conn.  131 ;  Coit  *  Clark  v.  Condit,  13  Mis.  222. 

V.   Fitch,  Kirby,  254 ;   MoEwen  v,  *  Outtrin  o.  Grayes,  1  Barb.  49. 
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solved,  on  the  terms  of  giving  six  weeks'  further  notice  of 
the  sale,  and  a  reference  to  a  master  was  ordered,  to  ascertain 
the  sum  due.^ 

§  58.  Where,  at  a  sale,  under  an  order  of  the  probate 
court,  of  mortgaged  property,  in  behalf  of  the  mortgagee,  a 
third  party  gave  notice  that  the  title  was  in  the  deceased 
only  in  trust  for  him,  and,  after  it  was  bid  off  to  the  mort- 
gagee and  another,  obtained  an  injunction  restraining  further 
proceedings,  which  was  served  on  the  chief-justice  before  the 
confirmation  of  the  sale;  the  injunction  was  perpetuated  on 
payment  of  the  mortgage  by  the  plaintiff.* 

>  NiohoU  V.  Wilson,  4  John.  Ch.        '  Fisk  v.  Wilson,  15  Tex.  430. 
115. 
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CHAPTER  XXIX. 


CONTRACTS. 


1.  Matnal  engagementa. 

2.  Contract  agatnat  oompetition. 

3.  Remedy  in  part ;  dramatic  oon- 
traota. 


8.  Railroads. 

13.  Contraots  for  the  sale  and  pur- 
chase of  real  estate;  speoifio  per- 
formanoe ;  waste,  &c. 


§  1.  EqqiTY  sometimes  interferes  by  injunction  in  case  of 
contracts.  Thas  where  a  contract  contains  mntaal  stipu- 
lations, and  one  party  performs  his  part,  equity  may  by 
injunction  prevent  the  other  from  violating  the  contract, 
although  it  has  not  been  actually  violated,  if  the  danger  of 
violation  is  imminent  and  actually  impending.  And  although 
such  contract  may  be  somewhat  obscure,  the  court  will 
struggle  hard  for  its  meaning,  according  to  the  probable 
intent  of  the  parties.^ 

§  2.  Applications  are  sometimes  made,  to  enjoin  the  viola* 
tion  of  contracts  against  following  some  particular  trade  or 
calling.(a)  Thus  an  injunction  was  granted,  to  restrain  a 
solicitor,  who  had  sold  his  business  to  the  plaintiff  for 
valuable  consideration,  with  an  agreement  not  to  practise  in 
Great  Britain  for  twenty  years,  from  thus  practising,  or 
seeking  to  induce  clients  to  cease  employing  the  plaintiff. 
(In  this  case  Lord  Langdale,  M.  B.,  carefully  analyzes  some  of 
the  leading  cases  and  approved  principles,  relating  to  agree* 

*  Casej  V.  Holmes,  10  Ala.  776. 


(a)  With  regard  to  the  vaUdlty  of  contracts  in  restraint  of  trade,  see 
Alger  V.  Thacher,  19  Pick.  51 ;  Ghappel  v.  Brockway,  21  Wend.  157  ; 
2  Pars,  on  Gontr.  254  and  notes. 
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ments  in  restraint  of  trade.)'  Bat  an  injanction  will  not  be 
granted  in  aid  of  a  right  claimed  under  an  agreement,  unless 
such  right  is  free  from  doubt,  and  its  violation  would  be  an 
irreparable  injury.*  And  where  the  rights  of  parties  are 
founded  upon  an  agreement  between  them,  before  a  decree 
establishing  their  rights,  equity  will  not  grant  an  injunction, 
the  effect  of  which  will  be  to  restore  the  complainant  to  the 
possession  of  premises  in  the  occupation  of  the  defendant.^ 

§  8.  In  Whittakerv.Howe,^ Lord Langdale,M.B., said:  "I 
do  not  think  that  this  court  can  refuse  to  grant  an  injunction 
to  restrain  the  violation  of  a  contract  or  covenant,  because 
there  may  be  some  part  of  the  agreement  which  the  court 
could  not  compel  the  defendant  specifically  to  perform.'' 
Thus  where  a  contract  contains  covenants  to  do  certain  acts, 
and  also  to  abstain  from  doing  certain  other  acts,  the  court 
has  jurisdiction  to  restrain  the  breach  of  the  negative  cove- 
nants, though  there  may  be  no  jurisdiction  to  specifically  per- 
form the  affirmative  covenants.  But  in  such  cases  the  court 
will  decline  to  interfere,  where  the  jurisdiction  cannot  be 
beneficially  exercised,  or  where  its  exercise  would  work  injus- 
tice, as  in  a  case  where  the  consideration  for  the  negative  cove- 
nant of  the  one  party  is  the  affirmative  covenant  of  the  other 
party,  which  latter  the  court  cannot  specifically  perform.' 

§  4.  This  general  rule,  with  the  modifications  growing  out 
of  special  circumstances,  has  been  several  times  illustrated 
by  cases  arising  between  dramatic  managera  and  performers. 
The  extravagant  prices  commanded  by  popular  actors,  and 
the  large  profits  from  crowded  houses  still  remaining  to  their 
employers  after  successful  engagements,  seem  to  have  held 
out  a  temptation  too  strong  to  be  resisted,  to  violate  and 
procure  the  violation  of  the  most  formal  and  positive  engage- 

■  Whittakert;.  Hoire,3BeaT.  896.  Kimberlej  v.  Jenniiigs,  Ibid.   340. 

'  Morris,  &o.  v.  Sooj.  &o.,l  HaUt.  See  5  Law  J.  Rep.  (ir.  b.)  Chano. 

Ch.  203.  115  ;  Collins  v.  Plumb,  16  Yes.  454 ; 

•  Akrill  9.  Selden,  1  Barb.  816.  Hills  v.  CroU,  2  Phil.  60 ;  14  Law 
«  3  Bear.  396.  J.  Rep.  (v.  s.)  Chano.  444. 

*  Kemble  o.  Kean,  6  Sim.  333 ; 
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ments,  to  perform  for  a  specified  time  at  one  theatre,  and  not 
to  perform  at  any  other. 

§  5.  In  a  case  often  cited,  A.  agreed  in  writing  with  B., 
that,  for  certain  considerations  therein  expressed,  she  woald 
sing  and  perform  at  his  theatre  for  a  specified  period ;  and  that 
during  her  engagement  with  6.  she  would  not  sing  elsewhere 
without  his  license  in  writing.  Afterwards  A.  contracted 
with  C^  to  sing  and  perform  at  his  theatre  during  this  period. 
Upon  bill  bj  B.,  praying  simply  that  A.  might  be  restrained 
from  singing  and  performing  elsewhere  than  at  his  theatre 
during  the  period  specified,  the  court  granted  an  injunction 
accordingly.  In  this  case^  it  was  contended,  that  the  court 
ought  never  to  grant  an  injunction,  except  in  cases  connected 
with  specific  performance,  or  where,  if  forbearance  to  do  an 
act  is  the  object,  the  injunction  will  execute  the  whole  of 
the  agreement  or  all  that  remains  to  be  performed.  Ader 
commenting  at  length  upon  the  leading  cases  cited,  the 
Lord  Chancellor  remarks  :*  "  What  is  the  principle  of  the 
jurisdiction  of  the  court?  That  principle  is  to  bind  men's 
consciences  to  a  fair  and  liberal  performance  of  their  agree- 
ments.— It  enforces,  where  it  can,  the  literal  performance  of 
the  contract.  It  is  objected  that  if  I  refuse  this  application, 
I  exclude  this  lady  from  performing  at  Go  vent  Garden,  v/hen 
I  cannot  compel  her  to  perform  at  the  Queen's  Theatre.  I 
cannot  compel  her  to  perform,  of  course. — ^But  what  cause 
of  complaint  is  it  that  I  should  prevent  from  doing  an  act 
which  may  compel  her  to  do  what  she  ought  to  do?  Though 
that  is  not  the  object  the  court  has  in  view ;  for  the  court 
cannot  indirectly  do  a  thing,  and  I  disclaim  doing  a  thing 
indirectly  which  I  cannot  do  directly. — Though  I  cannot 
compel  the  execution  of  the  whole  of  the  contract,  I  leave 
nothing  unaccomplished  by  ray  order  which  I  hold  it  is  in 
the  power  of  the  court  to  accomplish.  She  will  be  committed 
to  prison  by  this  court  if  she  does  any  act  in  breach  of  this 
injunction;  and  it  will  have  this  effect:  by  preventing  her 

>  13  Eng.  Law  and  Eq.  255.  *  Page  267. 
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from  doing  the  act,  there  will  be  do  case,  in  an  action  by  Mr. 
Luraley  against  her,  for  such  an  amount  of  vindictive  dam- 
ages as  a  jury  might  probably  be  disposed  to  give  if  she  ex- 
ercised her  talents  in  the  rival  theatre.  I  shall  merely  carry 
out,  as  far  as  I  can,  the  whole  power  of  the  court  on  one 
subject,  which  fortunately  has  a  bearing  upon  another  sub- 
ject which  I  cannot  directly  touch."* 

§  6.  It  was  agreed,  in  February,  1828,  between  the  plain- 
tiffs, proprietors  of  Co  vent  Garden  Theatre,  and  the  de- 
fendant, a  celebrated  actor,  that  he  should  act  for  twenty- 
four  nights,  at  a  salary  of  607.  for  each  night;  beginning  the 
1st  of  October,  and  concluding  before  Christmas;  that  he 
should  give  them  the  preference  in  the  renewal  of  an  en- 
gagement, and  during  his  engagement  should  not  perform  at 
any  other  theatre  in  London.  He  acted  sixteen  nights,  but, 
in  consequence  of  an  accident  to  the  gas-works  in  the  thea- 
tre, could  not  complete  his  engagement  before  Christmas. 
The  parties  then  agreed  for  twelve  nights  after  Christmas, 
instead  of  the  remaining  eight,  upon  the  same  terms.  He 
acted  on  two  nights,  and  was  to  have  acted  on  a  third,  but 
was  unable  to  appear.  Soon  afterwards,  he  having  expressed 
a  wish  to  suspend  his  performance  in  London  and  retire  into 
the  country  to  recruit  his  health  and  study  some  new  parts ; 
the  plaintiff,  Kemble,  informed  him  by  letter,  dated  January 
21,  1829,  that  they  consented,  it  being  understood,  that  he 
would  be  ready,  at  the  commencement  of  the  season  1830-1, 
to  return,  when  required,  to  his  engagement — ten  nights  still 
remaining — and  that  in  the  mean  time  he  was  not  to  act  in 
London.  January  22,  he,  by  letter,  accepted  these  proposals. 
In  November,  1830,  he  returned  to  London,  and  soon  after- 
wards engaged  to  act  at  Drury  Lane  Theatre.  Whereupon 
the  plaintiffs  file  a  bill  for  specific  performance  and  for  in- 
junction. Lord  Lyndhurst  granted  an  injunction,  restrain- 
ing the  defendant  from  acting  in  London,  till  he  should  have 
acted  ten  nights  at  Covent  Garden.     But,  on  motion,  the 

>  Lamlej  v.  Wagner,  13  Eng.  Law  and  Eq.  25^>5. 
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injunction  was  dissolved.  Sir  J.  Chadwell,  V.  C,  says: 
"  Independently  of  the  difficulty  of  compelling  a  man  to  act, 
there  is  no  time  stated,  and  it  is  not  stated  in  what  characters 
he  shall  act ;  and  the  thing  is,  altogether,  so  loose  that  it  is 
perfectly  impossible  for  the  court  to  determine  upon  what 
scheme  of  things  Mr.  Kean  shall  perform  his  agreement 
There  can  be  no  prospective  declaration  or  direction  of  the 
court,  as  to  the  performance  of  the  agreement;  and,  sup- 
posing Mr.  Kean  should  resist,  how  is  such  an  agreement  to 
be  performed  by  the  court?  Sequestration  is  out  of  the 
question,  and  can  it  be  said  that  a  man  can  be  compelled  to 
perform  an  agreement  to  act  at  a  theatre  by  this  court,  send- 
ing him  to  the  Fleet  for  refusing  to  act  at  all  ?  There  is  no 
method  of  arriving  at  that  which  is  the  substance  of  the 
contract  between  the  parties,  by  means  of  any  process  which 
this  court  is  enabled  to  issue ;  and,  therefore  (unless  there  is 
some  positive  authority  to  the  contrary),  my  opinion  is  that, 
where  the  agreement  is  mainly  and  substantially  of  an  active 
nature,  and  is  so  undetermined  that  it  is  impossible  to  have 
performance  of  it  in  this  court,  and  it  is  only  guarded  by  a 
negative  provision,  this  court  will  leave  the  parties,  altogether, 
to  a  court  of  law,  and  will  not  give  partial  relief  by  enforc- 
ing only  a  negative  stipulation."  The  Yice-Chancellor  pro- 
ceeds to  distinguish  between  this  case  and  one  of  partnership^ 
in  which,  under  similar  circumstances,  the  court  would  in- 
terfere by  injunction.  He  refers  particularly  to  the  case  of 
Morris  v.  Colman,^  and  the  following  account  of  it,  given  by 
Lord  Eldon  in  a  subsequent  case :  "  Morris,  Golman,  and 
other  persons  were  engaged  in  a  partnership  in  the  Haymarket 
Theatre,  which  was  to  have  continuance  for  a  very  long 
period,  as  long,  indeed,  as  the  theatre  should  exist  C!olman 
had  entered  into  an  agreement  which  I  was  very  unwilling 
to  enforce,  not  that  he  would  write  for  the  Haymarket 
Theatre,  but  that  he  would  not  write  for  any  other  theatre. 
It  appeared  to  me  that  the  court  could  enforce  that  agree- 
ment by  restraining  him  from  writing  for  any  other  theatre. 

•  18  Vm.  437. 
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The  court  could  not  compel  him  to  write  for  the  Haymarket 
Theatre ;  but  it  did  the  only  thing  in  its  power,  it  iuduced 
him,  indirectly,  to  do  one  thing  by  prohibiting  him  from 
doing  another.  There  was  an  express  covenant  on  his  part 
contained  in  the  articles  of  partnership^^ 

§  7.  In  a  case  in  Maryland,  where  the  defendant  contracted, 
that  his  wife  should  perform  at  the  theatre  of  a  certain  man- 
ager, for  a  specific  time  and  salary ;  held,  a  court  of  equity 
would  not  enjoin  the  wife  from  performing  elsewhere  during 
that  time ;  nor  the  husband  from  permitting  her  to  change 
her  abode ;  nor  another  manager  from  employing  her ;  more 
especially  pending  a  suit  at  law  upon  the  contract.*  And  the 
same  rule  was  adopted  in  another  case,  in  New  York,  where 
a  person  contracted  to  sing  at  operas,  &;c.,  and  not  to  make 
other  engagements  for  the  same  purpose;  that  an  injunction 
will  not  be  granted  to  restrain  the  contractor  from  making 
such  other  engagements ;  the  party  was  left  to  his  remedy  at 
law.* 

§  8.  Contracts  relating  to  railroads  have  sometimes  been 
the  subjects  of  application  for  injunction. 

§  9.  Where  there  is  an  agreement  between  two  railway 
companies,  which  is  beyond  the  powers  of  both,  and  against 
the  policy  of  their  acts  of  Parliament,  a  shareholder  in  one 
of  the  companies  may  file  a  bill  on  behalf  of  himself  and  all 
the  other  shareholders  therein,  against  his  own  company  and 
the  other  company,  for  an  injunction  to  restrain  the  execu- 
tion of  the  agreement,  and  without  making  ^ither  the  direc- 
tors of  the  former  company,  or  the  shareholders  therein  who 
promoted  the  agreement,  or  any  of  them,  defendants  to  the 
suit^ 

§  10.  In  the  case  of  the  Great  Western,  &c.  v.  The  Bir- 

>  Eemble  v.  Eean,  6  Sim.  333.  *  Winch  v.  The  Birkenhead,  &o., 

'  Barton  v.  Marshall,  4  Gill,  487.      13  Eng.  Law  and  Eq.  506. 
'  Sanquirico  v,  Benedetti,  1  Barb. 
315. 
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minghaiD,  &;c.  (Railways),  the  defendaots  had  entered  into  a 
contract  to  sell  their  railway  to  the  plaintifTs,  and  the  bill 
was  filed  for  specific  performance.  And  it  alleged  that  the 
plaintiffs  were  obliged  to  take  such  proceeding,  because  the 
defendants,  contending  for  the  invalidity  of  their  contract 
with  the  plaintifis,  were  proceeding  to  contract  for  a  sale 
to  the  Northwestern  Company;  and  the  bill  prayed  for  an 
injunction  against  such  contract,  or  any  proceedings  incon- 
sistent with  the  rights  of  the  plaintiffs,  without  their  consent. 
Injunction  granted.^  But  notwithstanding  this  case,  in  The 
Shrewsbury,  &c.  v.  The  Shrewsbury,  &c.,  the  vice-chancellor 
declined  to  interfere  by  injunction  under  circumstances  thus 
stated:  "They  (the  defendants)  are  proposing  to  enter  into  a 
contract  with  the  London  and  Northwestern  Company,  under 
which  the  latter  bind  themselves  to  pay  to  them  a  sum 
which  amounts  to  40,000Z.  or  50,000Z.  a  year  for  twenty-one 
years.  Supposing  it  were  to  turn  out,  in  the  result,  if  I  were 
to  issue  this  injunction,  that  the  defendants  are  right,  and 
that  the  agreement  which  the  plaintiffs  have  entered  into  is 
invalid  in  ioto,  and  therefore  there  was  no  legal  bar  to  the 
defendants  entering  into  this  contract,  in  what  predicament 
would  this  court  then  find  itself,  if  it  should  have  issued 
an  injunction  restraining  the  defendants  from  entering  into 
In  contract  ex  hypothesi  a  valid  contract,  which  there  was  no 
legal  ground  to  prevent  them  from  entering  into,  and  then 
afterwards  they  should  be  unable  to  enter  into  it,  and  so  lose 
60,000  Z.  a  year  for  twenty -one  years."* 

§  11.  In  the  fame  case,  the  vice-chancellor  made  the  fol- 
lowing general  remarks. 

§  12.  "  I  do  not  mean  to  say  that  this  court  will  not,  under 
some  circumstances,  prevent  parties,  pending  litigation,  from 
alienating,  or  even  entering  into  contracts  relating  to  sub- 

I  (Cited  in)  The  Bhrewsbnry,  &o.        *  1  Sim.  430. 
V.  The  Shrewsbury,  &c.,  1  Sim.  N.  8. 
428. 
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ject-matters  of  litigation.  By  such  alienations  or  contracts 
no  eventual' injury  can,  in  general,  result  to  the  plaintiff; 
but  they  may  impose  on  him  the  necessity  of  making  addi- 
tional parties,  and  may  delay  and  embarrass  him  in  the 
assertion  of  his  rights.  In  some  cases  they  might  even  tend 
to  destroy  the  subject-matter  in  dispute. — But  this  inter- 
ference is  by  no  means  a  matter  of  course. — There  are,  I 
apprehend,  two  points  on  which  the  court  must  satisfy  itself. 
First — not  that  the  plaintiff  has,  certainly,  a  right,  but  that 
he  has  a  fair  question  to  raise  as  to  the  existence  of  such  a 
right. — There  is  a  further  question,  namely,  whether  interim 
interference,  or  a  balance  of  convenience  and  inconvenience 
to  the  one  party  and  to  the  other,  is  or  is  not  expedient. 
Where  the  alternative  is  interference  or  probable  destruction 
of  the  property,  there,  of  course,  the  court  will  be  very  ready 
to  lend  its  immediate  assistance,  even  at  considerable  risk 
that  it  may  be  encroaching  on  what  may  eventually  turn 
out  to  be  a  legal  right  of  the  defendant.  But  where,  on  the 
other  hand,  the  only  evil  tS  result  from  non-interference  is, 
that  the  plaintiff  may,  by  the  contracts  or  deeds  of  the  de- 
fendants, be  retarded  or  embarrassed  by  his  litigation,  there 
the  court  will  be  far  more  ready  to  listen  to  any  suggestion 
of  the  defendant,  showing  that  interference  during  litigation 
will  prejudice  his  rights."^ 

§  IS.  Injunction  is  often  applied  for,  in  connection  with 
contracts  for  the  sale  and  purchase  of  real  estate.  In  case  of 
a  mere  agreement  to  convey,  defect  of  title  is  ground  for 
injunction  in  favor  of  the  purchaser.*  And  though  the  sale 
is  under  a  decree,  equity  cannot  make  a  man  take  a  title 
which  he  is  to  support  by  a  bill  for  an  injunction.' 

§  14.  The  remedy  of  injunction  is  more  especially  invoked 
in  connection  with  the  claim  for  specific  performance.    Upon 

>  Per  Vioe-Chaiio.,  The  Shrews-  '  Buchanan  o.  AlweU,  8  Humph, 
bnrj,  &o.  V.  The  Sbrewsbur/,  &o.,  516;Bachanan  v.  Lorman,  3Gill,61. 
1  Sim.  N.  S.  424,  426.  *  Per    Lord    Rosdljrn,    Shaw    v, 

Wright,  3  VeB.  22. 
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this  subject,  a  writer  of  high  authority  lays  down  the  fol- 
lowing general  propositions. 

§  15.  "If  a  bill  be  filed  for  a  specific  performance,  the 
court  will  enjoin  either  party  not  to  do  any  act  to  the  injury 
of  the  other.  Therefore,  if  the  purchaser  is  in  possession, 
and  has  not  paid  the  money,  the  court  will  grant  an  injunc- 
tion against  his  cutting  timber.  So,  on  the  other  hand,  the 
vendor  will  be  restrained  from  conveyiug  away  the  legal 
estate  in  the  property,  because  such  a  measure  might  put 
the  purchaser  to  the  expense  of  making  another  party  to  the 
suit;  and  i  fortiori  he  will  be  restrained  from  selling  the 
estate  to  a  third  person.  But  in  Spiller  v.  Spiller  the  lord 
chancellor  expressly  laid  it  down,  that,  upon  a  bill  filed  for 
specific  performance,  he  wished  it  to  be  understood,  that  the 
court  would  not  take  from  a  seller  the  disposition  of  his 
property.  So  injunctions  may  be  granted  against  the  agents 
of  the  parties.  But  an  injunction  will  not  be  granted 
against  a  person  who  is  not  a  party  to  the  suit ;  and  in  a 
late  case,  upon  a  bill  filed  by  a  seller  for  a  specific  perform- 
ance, and  an  injunction  against  the  purchaser's  proceeding 
at  law  to  recover  the  deposit  from  the  seller's  attorney,  to 
whom  it  was  paid.  Sir  John  Leach,  V.  C,  refused  the  motion, 
with  costs,  because  the  attorney  was  not  a  party  to  the  suit 
But  in  a  later  case,  the  same  judge  granted  an  injunction  to 
restrain  the  purchaser  from  proceeding  in  an  action  against 
the  auctioneer,  although  he  (the  auctioneer)  was  not  a  party 
to  the  suit;  the  seller  offering  to  bring  the  deposit  into  court. 
Pending  a  suit  by  a  purchaser  for  a  specific  performance  of 
an  agreement  to  sell  a  presentation  to  a  living,  the  seller 
may  be  restrained  by  injunction  from  presenting,  and  the 
bishop  from  instituting,  or  in  the  case  of  a  lapse  from  col- 
lating to  the  living  any  clerk  not  named  by  the  purchaser."' 

§  15.  Where  a  bill  has  been  brought  for  specific  perform- 
ance, and  a  decree  made  and  complied  with,  and  the  plaintiff 

>  1  Sngd.  on  Vend,  and  P.  289. 
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in  such  bill  brings  an  action  at  law  for  damages  caused  by 
delay  in  performing  the  contract;  the  defendant  cannot  have 
an  injunction  in  the  original  cause,  though  he  might  in  a 
new  suit.* 

§  16.  Pending  a  suit  by  the  vendor  for  specific  perform- 
ance, equity  will  not  enjoin  an  action  of  the  purchaser  for 
the  deposit,  unless  the  former  consent  to  its  being  brought 
into  court.*  Excepting,  however,  the  case  where  the  vendor 
retains  the  estate  from  the  fault  of  the  purchaser;  as  where 
the  former  is  able  to  make  a  good  title,  and  the  latter  refuses 
to  complete  the  purchase.' 

§  16  a.  After  a  decree  for  specific  performance,  the  defendant 
cannot  proceed  by  action  at  law  on  the  contract  for  damages. 
The  vice-chancellor  says:  "My  decree  proceeds  upon  the 
ground  that  the  defendant  has  dispensed  with  the  time  stated 
in  the  contract.  If  the  plaintiff  in  equity  had  before  the 
decree  applied  for  an  injunction  to  restrain  the  defendant 
from  proceeding  in  an  action  at  law  to  recover  damages,  I 
should,  upon  the  same  principle,  have  then  granted  the  in- 
junction ;  and  d  fariiori,  I  must  grant  it  now.  The  proceed- 
ing at  law  is  inconsistent  with  the  decree  in  equity."^ 

§  16  b.  Where  a  bill  by  a  seller  for  specific  performance  is 
dismissed,  and  without  the  proviso  that  it  shall  not  prejudice 
the  plaintiff's  remedy  at  law;  equity  will  in  a  proper  case 
restrain  the  seller  from  afterwards  bringing  an  action  for 
damages;  for  example,  where  the  bill  was  dismissed  because 
the  seller  had  no  title.' 

§  17.  If  objections  arise  to  the  title,  and  the  vendee  brings- 
an  action  at  law  for  non-performance  of  the  agreement,  and 

'  Ford  V.  Compton,  1  Cox,  296.  *  Repiolds  v.  Nelson,  Madd. .  &. 

*  Tanner  v.  Smith,  4  Jur.  310 ;    Geld.  290. 

Annesley  v.  Muggridge,  1  Madd.  693.        ^  McNamara  v.  Arthur,  2  Ball  & 

*  Wynne  v.  Griffith,  1  Sim.  k  Bt.    B.  349 ;  1  Sagd.  Vend,  and  P.  497* 
147. 
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the  vendor  files  his  bill  for  a  performance  in  specie,  and  an 
injunction  is  granted;  the  court  will  not  dissolve  it  without 
the  Master's  report  as  to  the  title,  where  the  action  is  brought 
on  the  ground  of  want  of  title.^ 

§  18.  In  case  of  sale  by  auction,  if  both  parties  claim  the 
deposit,  the  auctioneer  may  file  a  bill  of  interpleader,  and 
pray  for  an  injunction,  which  will  be  granted  upon  payment 
of  the  deposit  into  court.' 

§  19.  An  injunction  lies  to  restrain  the  vendor  of  real 
property,  defendant  in  a  bill  for  specific  performance,  from 
conveying  the  estate,  upon  the  ground  that  the  plaintiff 
might  be  thereby  subjected  to  the  expense  of  making  an 
additional  party,  when  the  cause  might  be  just  ready  for  a 
hearing.' 

§  20.  Equity  will  enjoin  the  cutting  of  timber  by  one  who 
has  got  possession  under  articles  to  purchase.^  So  a  pur- 
chaser, under  a  decree  of  the  court  of  equity,  by  the  purchase 
submits  himself  to  the  jurisdiction  of  the  court,  and,  there- 
fore, if  he  obtain  possession  before  completion  of  the  contract, 
he  may  be  enjoined  fi^m  the  commission  of  waste.' 

§  21.  In  case  of  a  covenant  by  a  purchaser,  restricting  the 
mode  of  enjoyment  of  the  purchased  estate,  equity  will  not 
enjoin  a  breach  of  such  covenant  by  a  second  purchaser 
without  notice;  nor  where  no  real  injury  is  likely  to  arise; 
or  there  has  been  a  change  of  circumstances.  And  an  injunc- 
tion against  the  erection  of  buildings  was  refused,  where  the 
plaintiff  had  himself  erected  buildings,  which  defeated  the 
object  of  the  covenant.^    In  a  case  where  the  plaintiff  had 

I  1  Sugd.  on  Vend,  and  P.  490.        138 ;  Baldwin  v.  Beloher,  1  J.  and 

*  Farebrother  v.  Prattent,  5  Prioe,    Lai.  18. 

303.  *  Caasamajor  v.  Strode,  1  Sim.  k 

*  Eobliff  V.  Baldwin,  16  Yes.  267.    St.  381. 

*  Crockford  o.  Alexander,  16  Yea.        ■  Bedford  v.  Britiah,  &o.,  2  Uj. 

552. 
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contribated  to  a  fund,  on  condition  that  a  literary  and  theo- 
logical seminary  should  be  permanently  located  at  a  speci- 
fied place,  which  was  accordingly  done ;  an  injunction  was 
granted  against  an  unauthorized  and  illegal  removaU 

§  22.  An  injunction  will  lie  against  a  purchaser,  on  behalf 
of  creditors,  to  restrain  payment  to  the  heir.* 

§  23.  Where  the  defendant  is  in  Maryland,  but  the  land 
in  controversy  in  Virginia,  and  it  is  sought  to  vacate  a  de- 
cree in  Virginia,  though  this  cannot  be  done,  yet  the  de- 
fendant, seeking  to  enforce  such  decree,  may  be  enjoined 
from  accepting  a  conveyance  of  lands  purchased  by  him 
under  it,  or,  if  he  has  inequitably  obtained  title,  may  be 
decreed  to  reconvey.* 

■  HasoaU  v.  The  ICadiaon,  &o.,  8        '  Green  v,  Lowes,  3  Bro.  C.  217. 
Barb.  174.  '  Bachaxian  t7.  Lorman,  3  Gill)  62. 
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CHAPTER  XXX. 


NEGOTIABLE  INSTBUMENTS. 


§  1.  In  reference  to  the  remedy  of  injunction  as  applied  to 
written  instruments,  Jadge  Story  remarks:  "A  question  has 
often  occurred,  whether,  if  the  instrument  be  Toid,  and  oaght 
not  to  be  enforced,  the  more  appropriate  remedy  in  a  court 
of  equity  would  not  be,  to  order  a  perpetual  injunction  to 
restrain  the  use  of  the  instrument  rather  than  to  compel  a 
delivery  up  and  cancellation  of  the  instrument."^  And  it  is 
said  by  the  same  eminent  jurist  in  a  case  which  came  before 
him  as  a  judge:  '*  Thirty  years  ago,  it  seems  to  have  been 
thought  by  Lord  Eldon,  that  an  injunction  to  restrain  the 
negotiation  of  a  negotiable  instrument  was  an  extraordinary 
interference  of  the  court,  and  that,  upon  the  coming  in  of 
the  answer,  the  case  stood  exactly  as  if  the  case  had  been 
upon  the  common  injunction  to  stay  proceedings  at  law.* 
But  this  doctrine  has  been  since  completely  abandoned ;  and 
in  Hood  v.  Astor,'  Lord  Eldon  himself,  adverting  to  the 
supposed  practice,  not  to  interfere  in  cases  of  negotiable 
securities  to  prevent  their  negotiation  said :  '  I  do  not  recol- 
lect such  a  doctrine  to  have  been  at  any  time  in  my  experi- 
ence the  law  of  this  court.'  This  last  doctrine  has  been  in 
the  fullest  manner  recognized  and  acted  upon  by  the  Supreme 
Court  of  the  United  States."^  Thus  an  injunction  lies,  to 
restrain  the  holder  of  a  note  made  in  connection  with  a 
marriage  brocage  contract  from  putting  it  in  circulation,  and 
thus  depriving  the  maker  of  the  right  of  making  such  de- 

>  2  story,  Eq.  10,  §  698.  •  1  Bass.  R.  412. 

'  Berkeley  v.  Brejmer,  9  Yes.  B.        ^  Per  Story,  J.,  Poor  v.  Carleton, 
855,  356.  3  Samn.  76. 
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fence  against  an  indorser.^  So  A.  and  B.  purchased  from  C. 
a  plantation  and  slaves,  and  executed  to  him  their  notes,  and 
a  deed  of  trust  on  the  property,  to  secure  them.  C.  assigned 
a  part  of  the  notes  to  D.,  in  trust,  to  secure  certain  debts  to 
sundry  creditors.  C.  became  the  bond  fide  holder  of  a  portion  of 
the  debts,  to  secure  which,  the  notes  were  assigned  by  C.  to 
D.  D.  sued  A.  and  B.  on  the  notes.  Held,  a  court  of  chancery, 
on  a  bill,  filed  by  A.  and  B.  against  D.,  would  restrain  him 
from  collecting  out  of  them  such  portion  of  the  notes,  as, 
when  collected,  D.  would  have  to  pay  over  to  A.*  So  when 
a  party,  liable  over  as  transferrer  of  a  note,  is  notified  of  a 
plea  of  failure  of  consideration  filed  by  the  maker,  in  a  suit 
brought  by  the  transferree  thereod ;  the  transferrer  is  a  privy 
in  law  to  the  judgment  rendered  against  the  plaintiff  on  such 
a  plea,  and  is  concluded  thereby ;  and  if  afterwards  the  trans- 
ferrer is  proceeding  at  law  to  enforce  security  against  the 
transferree,  taken  in  payment  for  the  note,  equity  will  relieve 
the  transferree  to  the  extent  of  such  failure  of  consideration, 
by  injunction  and  decree.^  Though  equity  will  not  restrain 
an  action  on  a  note  or  bill,  where  the  failure  of  consideration 
is  unliquidated.*  So  equity  will  interfere  by  injunction, 
to  prevent  the  transfer  of  a  specific  thing,  which,  if  trans- 
ferred, will  be  irretrievably  lost,  as  negotiable  securities  and 
stocks.'  So  where  a  person  has  negotiable  securities  in  his 
possession,  under  a  void  contract,  and  is  not  of  sufficient 
responsibility  to  answer  for  the  value  thereof,  the  negotiation 
of  them  may  be  restrained  by  injunction.^  So  a  State  court 
of  chancery  has  jurisdiction  to  grant  an  injunction,  at  the 
suit  of  another  State,  to  restrain  the  transfer,  within  the 
former  State,  of  negotiable  securities  issued  by  the  latter.* 
So  if  a  note  be  given  by  a  person  immediately  on  his  com* 
ing  of  age,  for  extravagant  supplies  made  to  him  during  his 
infancy ;  the  negotiation  may  be  restrained  by  injunction.' 

>  Smith  V.  Haytwell,  Ambl.  67.  *  Osboni  v.  Bunk,  &o.  9  VHieat. 
'  NeUon  v.  Dunn,  15  Ala.  501.  738. 

>  Bullock  V.  Winter,  10  aeo.  214.  «  Delafield  v.  minoU,  2  HiU,  159. 
«  Olennle  v.  Imri,  3  T.  and  Coll.  ^  Delafield  v.  Ulinois,  26  Wend. 

Exc.  436.  192. 

•  Brook  V.  Oalby,  2  Atk.  34. 
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So  when  a  bill  or  note  has  been  obtained  fraudulently,  or 
upon  an  illegal  transaction,  as  at  play,  upon  a  bill  filed 
charging  these  facts,  supported  by  an  affidavit,  an  injunction 
to  prevent  the  negotiating  or  parting  with  the  bill  or  note 
will  be  granted  immediately  upon  filing  the  bill,  and  even 
before  the  service  of  the  subpoena  to  appear.^  So,  in  Louis- 
iana, if  the  plaintiff  came  improperly  into  possession  of  a 
note,  which  was  left  conditionally  with  a  third  person,  the 
defendant's  remedy  is  by  injunction,  not  by  an  appeal  from 
the  order  of  seizure  and  sale.* 

§  2.  The  orators,  with  their  father,  executed  a  promissory 
note  to  the  defendant,  the  orators  signing  as  ^*  sureties,"  under 
an  agreement  that  the  note  should  not  be  delivered,  nor 
become  operative,  until  certain  conditions  were  performed 
by  the  defendant  The  father  mortgaged  certain  premises 
to  secure  the  note ;  but  the  defendant,  without  the  consent 
of  the  orators,  obtained  the  note  and  mortgage,  and  then 
refused  to  perform  the  conditions.  Held,  the  defendant 
should  be  enjoined  from  negotiating  or  enforcing  the  note  as 
against  the  orators.  But,  the  father  having  deceased,  and 
his  personal  representative  not  being  a  party  to  the  bill;  held 
further,  the  court  could  not,  upon  this  bill,  interfere,  to  set 
aside  the  note  and  mortgage,  as  against  his  estate.'  So  if  one, 
to  whom  negotiable  paper  has  been  confided  for  a  special 
use  or  limited  purpose,  should  attempt,  in  breach  of  the 
confidence  reposed  in  him,  to  pervert  the  paper  to  a  different 
use  or  purpose,  equity  will,  upon  proper  application,  enjoin 
him  from  doing  any  act,  though  it  be  the  carrying  on  of  a 
suit  at  law,  which  he  may  make  the  means  or  instrument  of 
his  bad  faith ;  and  indorsees  of  the  paper,  after  it  is  overdue, 
though  for  value,  are  subject  to  the  same  equities,  and  may 
be  prevented  in  the  same  mode  from  misapplying  it.  And 
where  one  of  several  notes,  on  demand,  with  interest,  given 

>  4  Bout.  Inst.  128.  •  Chase  o.  Tomj,  20  Yt.  396. 

*  Weems  v.  Yentress,  14  La.  An. 
267. 
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by  a  corporation  before  it  had  issued  stock  certificates  to  its 
stockholders,  in  evidence  of  their  proportionate  interest  in 
certain  of  its  own  stock  held  by  it  in  trust  for  them,  and 
upon  which  no  money  was  to  be  paid,  was  negotiated  for 
value  by  a  stockholder,  thirteen  months  after  its  date;  held, 
such  note  was  overdue  at  the  time  it  was  taken  by  the  holder, 
so  as  to  Entitle  the  corporation  to  enjoin  a  suit  at  law  com- 
menced by  him  to  recover  the  amount  of  the  note  from  them, 
upon  the  ground  of  the  equities  subsisting  between  them 
and  the  payee  of  the  note.^ 

§  3.  The  plaintiff,  a  member  of  a  corporation  in  Oregon, 
agreed  to  make  a  loan  to  the  company,  who  agreed,  upon 
his  request,  to  give  their  note  therefor,  secured  by  mortgage 
of  their  whole  property.  The  plaintiff^  then  in  Oregon, 
thereupon  drew  sundry  drafts  on  A.,  his  agent  in  Connecti- 
cut, for  about  half  the  amount  of  the  loan,  and  delivered 
them  to  the  company.  The  drafts  were  forwarded  to  Con- 
necticut, and  accepted  by  A.  A  part  were  paid  by  A,,  when 
due,  but  one  was  protested  for  nonpayment,  A.  having  been 
unable  to  dispose  of  certain  property  of  the  plaintiff  in  his 
hands  in  season  to  meet  it,  and  it  was  returned  to  the  presi- 
dent of  the  company.  The  company  soon  after  failed,  and 
could  not  give  the  promised  security;  and  the  plaintiff  made 
no  further  advance.  He  also  notified  A.  not  to  pay  the  draft, 
and  demanded  it  of  the  company,  but  the  directors  refused 
to  surrender  it.  Afterwards,  while  the  draft  was  in  the 
hands  of  the  president,  B.,  a  creditor,  member,  and  director 
of  the  company,  knowing  all  the  facts,  attached  the  draft, 
with  other  corporate  property,  and  the  president  thereupon, 
on  his  demand,  delivered  it  to  him.  B.  sent  the  draft  to 
C,  whom  he  owed,  to  collect  and  apply  the  proceeds  on 
his  account,  and  C.  brought  a  suit  upon  it  in  Connecticut 
against  A.  A.  then  had  funds  of  the  plaintiff,  with  which  he 
intended  to  pay  any  judgment  which  C.  might  recover.  The 
plaintiff  brings  a  bill  in  equity  against  C.  for  an  injunction 

>  Atlantic,  &c.  v.  Tredick,  5  R.  I.  171. 
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of  the  suit,  and  canc5ellati()n  of  the  draft.  Held,  even  if  the 
plaintiff  would  have  a  good  defence  at  law,  he  was  entitled 
to  a  cancellation  of  the  draft,  because  other  suits  might  be 
brought  upon  it.  Also,  that,  as  the  company  had  become 
unable  to  give  the  stipulated  security,  the  plaintiff  was  not 
bound  to  complete  the  loan,  or  demand  the  security.  In- 
junction granted.* 

§  4.  An  injunction  in  force  against  the  negotiation  of  a 
note  does  not  destroy  its  negotiability." 

§  4  a.  A.  accepted  a  bill  for  150Z.,  drawn  by  and  for  the 
accommodation  of  B.  B.  indorsed  the  bill,  and,  to  facilitate 
its  being  discounted,  procured  the  indorsement  of  C.  Before 
maturity,  B.  delivered  the  bill  to  D.,  as  security  for  100?. 
When  the  bill  fell  due,  D.  demanded  the  sum  loaned,  and, 
some  weeks  afterwards,  C.  took  up  the  bill  and  gave  a  new 
one  for  160Z.,  upon  a  further  advance  of  bOl  C.  then  brings 
an  action  against  A.  upon  the  bill,  and  A.  files  a  bill  for 
injunction,  and  to  have  the  bill  delivered  up.  Held,  the 
case  was  one  exclusively  for  a  court  of  law,  and  a  common 
injunction,  obtained  by  the  plaintiff,  should  be  dissolved.^ 
So  where  a  person  has  lent  his  name  as  maker  of  a  note,  to 
enable  the  borrower  to  keep  up  a  false  credit  by  using  the 
paper  as  business  paper,  he  cannot  come  into  court  for  relief 
against  the  consequences.^ 

§  5.  Bill  for  a  perpetual  injunction  of  judgments,  obtained 
on  bills  of  exchange  drawn  by  the  complainant,  and  passed 
by  the  respondent  into  the  hands  of  third  persons,  by  whom 
the  judgments  were  obtained.  Held,  the  injunction  ought 
not  to  be  decreed,  until  the  answers  of  the  third  parties  had 
come  in,  although  the  bill  stated,  and  the  respondent  ad- 
mitted, that  he  paid  the  judgments,  and  was  the  only  person 

*  Ferguson  v.  Fisk,  28  Codd.  501.        '  Hammon  v.  Sedgwick,  6  Hare, 
>  Wiuston  V.  Westfeldt,  22  Ala.     256. 
7G0.  *  Davenport  v.  City  Bank,  9  Paige, 
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interested  in  tbem,  because  such  statements  and  admissions 
might  be  made  by  collusion.' 

§  6.  Judgment  was  recovered  by  the  holders  of  a  bill  of 
exchange  against  an  indorser,  who  filed  a  bill  to  enjoin  it, 
alleging  that  the  bill  had  been  paid  by  a  subsequent  indorser, 
which  payment  was  not  known  to  the  complainant  until  after 
the  judgment  was  recovered ;  that  it  was  paid  out  of  funds 
furnished  by  the  drawer;  and  that  the  suit  was  brought  in 
the  name  of  the  holders,  fraudulently,  to  deprive  the  com- 
plainant of  a  good  defence  against  the  indorser,  who  paid 
the  bill.  Held,  on  demurrer,  that  the  indorser,  who  paid  the 
money,  was  not  a  necessary  party  to  the  bill ;  that  it  was  not 
necessary  to  set  out  particularly  the  nature  or  amount  of  the 
funds  furnished  by  the  drawer,  or  whether  any  or  what  part 
were  applied  to  the  payment  of  the  bill.* 

§  7.  Two  notes,  given  for  the  purchase-money  of  two  dis- 
tinct tracts  of  land,  but  bearing  date  and  executed  on  the 
same  day,  do  not  thereby  become  parts  of  the  same  transac- 
tion, nor  so  blended  together,  that  an  eviction  from  one  of 
the  tracts  will  enable  the  vendee  to  enjoin  the  collection  of 
the  note  given  for  the  other.^ 

§  8.  A.  and  B.  gave  a  bond  for  title  to  land  to  C,  who 
paid  a  part  of  the  purchase- money,  and  gave  his  notes  for 
the  balance,  three  to  A.  and  three  to  B.  C.  being  unable  to 
pay,  it  was  agreed  between  the  parties,  that  the  contract 
should  be  rescinded,  and  the  bond  was  surrendered,  and  A. 
and  B.  delivered  to  0.  his  notes,  except  one  which  A.  had 
assigned  to  D.  On  this  note  D.  afterwards  recovered  judg- 
ment against  C,  who  filed  a  bill  to  enjoin  its  collection, 
making  A.  and  D.  parties.  Held,  B.  was  not  a  necessary 
party;  that  C.  was  not  entitled  to  an  injunction  against  D.; 
and,  the  contract  having  been  rescinded,  A.  would  be  liable 

*  MarshaU  p.  Beverlej,  5  Wheat.        <  Atk'na  v.  Dicks,  14  Pet.  114. 
313.  »  Wraj  v.  Furniss,  27  Ala.  471. 
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to  C.  for  the  note  he  had  assigned,  whenever  C.  should  pay 
the  judgment,  or  A.  should  be  otherwise  released  from  his 
liability  to  D.» 

§  9.  Chancery  will  take  jurisdiction  and  grant  relief  where 
a  promissory  note  has  been  lost  or  destroyed,  if  the  com- 
plainant tenders  adequate  security  against  loss  to  the  defend- 
ant; otherwise  he  will  be  turned  over  to  the  courts  of  law.* 

§.10.  An  assignee  of  a  note  brought  trover,  in  the  name  of 
the  assignor,  husband  of  the  payee,  for  a  conversion  prior  to 
the  assignment.  On  a  bill  by  the  payee  against  the  assignor, 
her  husband,  claiming  the  notes,  and  for  a  stay  of  the  suit  at 
law,  it  was  held,  that  the  assignee  need  not  be  made  a  party, 
as  he  had  no  right  to  commence  such  suit.' 

§  11.  The  drawer  of  a  bill  cannot  enjoin  an  innocent 
holder  from  collecting  it  of  an  accommodation  acceptor,  on 
the  ground  of  fraud  in  the  payee.^ 

§  12.  The  orators,  with  their  father  as  principal,  executed 
a  note  to  the  defendant,  the  orators  signing  as  "sureties,^ 
under  an  agreement  that  the  note  should  not  be  delivered, 
nor  become  operative,  until  certain  specified  conditions  were 
performed  by  the  defendant.  The  father  mortgaged  certain 
premises  to  secure  the  note;  but  the  defendant,  without  the 
consent  of  the  orators,  obtained  possession  of  the  note  and 
mortgage,  and  then  refused  to  perform  the  conditions.  Held, 
the  defendant  should  be  enjoined  from  negotiating  the  note, 
or  enforcing  its  collection,  as  against  the  orators.  But  also, 
the  father  having  deceased,  and  his  personal  representative 
not  being  a  party  to  the  bill;  that  the  court  could  not  upon 
this  bill  interfere,  to  set  aside  the  note  and  mortgage,  as 
against  his  estate.' 


>  Drake  v,  Ljods,  9  Gratt.  54. 
«  Ross  v:  Wright,  12  Geo.  607. 
*  Chase  v.  Chase,  1  Paige,  198. 


*  Winn  V.  Wilkins,  35  Miss.  186. 
^  Chase  v.  Torrej,  20  VL  395. 
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§  18.  Affidavits  are  not  admissible  in  support  of  an  in- 
junction against  the  negotiation  of  a  bill.  Lord  Eldon  makes 
the  distinction,  that  ''in  the  case  of  waste  the  irreparable 
mischief  is  not  with  reference  to  the  circumstance  whether 
the  man  can  or  cannot  pay,  but  in  this  respect,  that  the 
timber  cannot  be  set  up  again  "'(a) 

1  Berkelej  v.  Br7mer,9  Yes.  354,  356. 

(a)  Afl  to  the  delivering  up  of  papers  to  be  cancelled ;  see  Minshaw  v, 
Jordon,  3  Bro.  18,  n.;  Hamilton  v.  Gumming,  1  John.  Gh.  521 ;  Bromley 
V.  Holland,  7  Ves.  3 ;  Apthorpe  v.  Gomstock,  8  Gow.  386 ;  2  Paige,  482 ; 
Loomis  17.  Gline,  4  Barb.  453;  Harrington  v,  Bigelow,  11  Paige,  349, 
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CHAPTER  XXXr. 

MISCELLANEOUS  CASES  OP  INJUNCTION. 

§  1.  The  following  rather  leading  English  and  Ameri- 
can cases  have  not  seemed  strictly  to  belong  to  the  subject* 
matters  of  anj  of  the  foregoing  chapters,  though  illustrative 
of  many  of  the  points  already  considered  in  the  present  work. 
Partly  from  the  fact  that  they  are  somewhat  abnormal  and 
individual,  and  partly  from  their  intrinsic  authority  and  im- 
portance, they  are  perhaps  of  more  than  ordinary  interest. 

§  2.  In  the  case  of  the  Attorney-General  v.  Cleaver,'  Lord 
Eldon  remarked :  "  This  court  has  originally  no  jurisdiction 
whatsoever  either  to  enjoin  or  regulate  the  proceedings  upon 
an  indictment,  but  circumstances  may  give  that  jurisdiction: 
where,  for  instance,  the  relators  are  the  persons  prosecuting 
the  indictment,  I  should  have  a  control  by  order  personally 
affecting  them ;  but  I  am  not  satisfied  that  I  have  the  same 
control  over  these  defendants,  who  have  not  come  in.  There 
is  one  case  of  a  bill,  and  a  cross-bill,  and  also  an  indictment 
between  the  plaintiffs  and  defendants.  Lord  Hardwicke  held 
that  he  would  deal  with  the  subject  with  reference  to  what 
was  civilly  in  question  between  them,  though  also  the  subject 
of  a  criminal  prosecution ;  but  I  do  not  find  that  he  thought 
himself  justified  in  that  with  regard  to  persons  who  had  not 
themselves  resorted  to  him." 

§  8.  The  plaintiffs  claim  the  sole  right  of  fishing  in  the 
river  Quae;  the  defendant  claims  a  right  likewise;  a  bill  and 

>  18  Yes.  219. 
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cross-bill  were  brought,  to  establish  their  several  rights. 
While  these  suits  were  depending,  the  plaintiffs  caused  the 
agent  of  the  defendant  to  be  indicted  at  York  sessions,  where 
they  thenriselyes  are  judges,  for  a  breach  of  the  peace,  in 
fishing  in  their  liberty.  A  motion  was  made  on  behalf  of 
the  defendant,  to  stop  the  prosecution.  Lord  Chancellor 
(Hardwicke).  "  This  court  has  not  originally  and  strictly  any 
restraining  power  over  criminal  prosecutions;  and,  in  this 
case,  if  the  defendant  had  applied  to  the  attorney-general,  he 
would  have  granted  a  noli  proiequL  For  when  a  complaint 
is  grounded  on  a  civil  right,  for  which  an  action  of  trespass 
would  lie,  the  attorney-general  of  course  grants  a  noli  prosequi. 
This  is  a  complaint  merely  for  fishing  in  the  river,  without 
any  actual  breach  of  the  peace,  which  the  mayor  and  corpo- 
ration say  is  a  trespass  upon  them.  If  it  could  be  made 
appear  at  law,  that  the  plaintifis  were  both  judges  and  par- 
ties, it  might  come  out  to  be  coram  non  judice,  but  it  might 
be  difficult  to  make  out  this.  If  actions  of  trespass  had  been 
brought  vi  et  armis^  this  court  would  have  stopped  them; 
but  though  1  cannot  grant  an  injunction,  yet  I  may  certainly 
make  an  order  upon  the  prosecutors  to  prevent  the  proceed- 
ing on  the  indictment.  Where  parties  submit  their  right  to 
the  court,  they  have  certainly  a  jurisdiction,  and  may  inter- 
pose. Therefore  I  will  make  an  order  to  restrain  the  plain- 
tiffs from  proceeding  at  the  sessions,  till  the  hearing  of  the 
cause  and  further  order."*  (See  pp.  1  and  note,  274.) 

§  4.  A  bill  charged  that  the  plaintiff,  as  lord  of  a  borough, 
was  entitled  to  a  heriot  on  the  death  of  any  tenant,  and  that 
conveyances  were  made  to  the  defendants  in  trust,  to  defraud 
him;  and  prayed  a  discovery  of  the  deeds,  and  an  injunction 
or  equivalent  order  to  stay  proceedings  on  a  mandamus  to 
compel  the  plaintiff  to  hold  a  court,  and  admit  the  defendants 
as  tenants.  A  demurrer  to  the  bill  was  allowed.  Hardwicke, 
Lord  Chanc,  said:  "If  I  should  overrule  this  demurrer,  I 
should  open  a  new  door  of  jurisdiction  to  this  court,  which, 

■  The  Mayor,  &o.  v.  Sir  Lionel,  &o.,  2  Atk.  302. 
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I  believe,  would  afford  a  scene  of  very  great  inconveDience 
and  mischief,  and  bring  all  the  corporation  and  borough 
causes  in  this  kingdom  in  some  ^hape  or  other  on  the  footing 
of  discovery  or  relief.  This  court  has  no  jurisdiction  to 
grant  an  injunction  to  stay  proceedings  on  a  mandamus;  nor 
to  an  indictment;  nor  to  any  information;  nor  to  a  writ  of 
prohibition,  that  I  know  of.  The  reason  is,  that  a  mandamus 
is  not  a  writ  remedial,  but  mandatory.  It  is  vested  in  the 
king's  superior  court  of  common  law  to  compel  inferior 
courts  to  do  something  relative  to  the  public.  That  court 
has  a  great  latitude  and  discretion  in  cases  of  that  kind,  can 
judge  of  all  the  circumstances,  and  is  not  bound  by  such 
strict  rules  as  in  cases  of  private  rights.  I  will  go  by  Little* 
ton's  rule,  that  it  is  a  good  argument,  an  action  lies  not, 
because  one  was  never  brought.  I  never  knew  a  bill  of  this 
kind,  and  therefore  will  not  make  the  precedent."' 

§  5.  By  act  of  Parliament,  the  Commissioners  of  Woods 
and  Forests  were  authorized  to  make  certain  new  streets, 
according  to  a  certain  plan,  and  to  lease  and  agree  to  lease 
the  ground  in  the  lines  of  the  streets.  They  leased  two  plots, 
upon  which  the  lessees  built  two  houses  in  the  line  of  one  of 
the  streets.  Each  lease  described  the  plot  leased,  as  "on  the 
north  side  of  a  new  street  then  forming  there,  called,"  &c., 
and  "fronting  towards  the  south  on  said  new  street"  The 
plan  referred  to  exhibited  an  open  space  in  front  of  the  sites 
of  these  houses,  but  neither  lease  mentioned  the  plan.  The 
streets  were  finished,  and  the  space  in  front  of  the  houses 
left  open.  The  commissioners  and  the  paving  committee  of 
the  parish  afterwards  authorized  certain  persons  to  erect  an 
equestrian  status  in  the  open  space;  which  they  accordingly 
did,  but  not  interfering  with  the  line  of  the  carriage-way  of 
the  new  street  in  which  the  houses  stood.  The  lessees  there- 
upon filed  a  bill  for  an  injunction,  alleging  that,  upon  the 
treaty  for  the  leases,  they  were  shown  the  plan  of  the  pro- 
posed new  street  and  parts  adjacent,  indicating  that  the  space 

*  Lord  Montague  v.  Dadmsn,  1  Yes.  396-7-8. 
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was  to  be  open  and  unobstructed,  and  that  it  was  stated  that 
opposite  the  two  houses  a  free  passage  would  be  left  of  cer- 
tain dimensions,  which  passage  would  be  contracted  by  the 
erection  of  the  statue;  that  it  would  diminish  the  value  of 
their  property,  and  be  a  public  and  private  nuisance.  An 
injunction,  granted  by  the  vice-chancellor,  was  dissolved  by 
the  chancellor  (Lord  Cottingham).  His  lordship  remarked : 
"If  contract  be  the  ground  for  the  interference  of  the  court, 
it  is  as  applicable  to  the  statue  at  the  top  of  Portland  Place 
as  the  statue  now  in  question,  although  the  plaintiffs  may 
not  have  so  much  interest  in  that  distant  part  of  the  property 
delmeated  on  the  plan.  This  proposition  would  evidently 
lead  to  the  most  absurd  consequences.  A  man  who  is  about 
to  sell  a  corner  of  an  estate  may  exhibit  a  plan  of  the  whole 
estate,  in  order  to  show  the  relative  position  of  that  part 
which  he  is  about  to  sell;  but  is  he,  on  that  account,  to  have 
his  hands  forever  tied  up  from  the  enjoyment  and  use  of  all 
other  parts  of  the  estate,  and  is  he  to  preserve  it  in  exactly 
its  present  state  ?  If,  however,  the  right  to  the  injunction  is 
to  be  put  upon  the  ground  of  contract,  it  is  necessary  to 
consider  how,  in  point  of  law,  it  is  to  be  supported.  Such 
a  contract  must  be  looked  for  dehors  the  deed.  The  case 
assumes  that  the  contract  has  been  carried  into  effect,  and 
that  the  estate  contracted  for  has  been  created  by  the  lease^- 
New  agreements,  by  way  of  covenant,  are  entered  into,  to 
secure  the  objects  of  the  grant,  but  the  contract  for  the  lease 
exists  no  longer.  The  plaintiff^s  case  is  not  that  a  provision 
has  been  omitted  out  of  the  lease,  by  fraud,  misapprehension, 
or  mistake,  but  that  a  separate  and  distinct  contract  arose 
from  the  mere  exhibition  of  the  plan. — The  parol  agreement 
was  merged  in  the  written  contract,  if  there  was  one,  and 
both  were  merged  in  the  deed. — It  is  said  that  the  statue  will 
be  a  public  nuisance.  This  it  can  only  be  by  obstructing 
the  carriage-way ;  but  I  am  clearly  of  opinion  that  the  erec- 
tion of  the  statue  will,  upon  the  whole,  be  a  great  benefit  to 
the  public,  as  contradistinguished  from  the  occupiers  of  the 
adjoining  houses.    It  is  quite  immaterial  whether  a  majority 
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of  the  inhabitants  of  the  neighboring  houses  do  or  do  not 
object,  and  I  give  no  opinion  as  to  whether  it  is  likelj  to 
depreciate  the  value  of  the  property  of  the  plaintiffs ;  but 
the  injury  and  inconvenience,  if  any,  do  not  constitute  such 
a  description  of  private  nuisance  as  would  justify  the  inter- 
ference of  this  court."*  In  the  course  of  his  elaborate  and 
learned  opinion.  Lord  Gottenham  cites  several  leading  cases, 
among  others  The  Feoffees  of  Heriot's,  &c.  v.  Gibson,*  carried 
from  the  Scotch  Court  of  Session  to  the  House  of  Lords,  in 
which  the  following  piquant  remarks  are  attributed  to  Lord 
Eldon:  "There  was  a  reference  to  one  case,  the  Prince's 
street  case,  Deas  v.  The  Magistrates  of  Edinburgh,  House  of 
Lords,  April  10th,  1772,  referred  to,*  where  the  magistrates 
exhibited  a  plan,  with  a  beautiful  view  of  the  disposition  of 
the  grounds  in  front  of  the  new  buildings  to  be  erected,  a 
thing  which  was  done  here  every  day  without  any  idea  that 
the  proprietors  were  to  be  prevented  from  erecting  other 
houses  merely  by  having  exhibited  a  different  disposition  of 
the  grounds  in  a  picture,  unless  it  were  so  stipulated  in  the 
contracts  between  the  parties.  The  magistrates,  the  ground 
being  their  own,  began  to  erect  houses  where  they  had  exhi- 
bited terraces  and  walks.  An  action  of  declarator  was 
brought,  to  have  it  declared  that  the  magistrates  were  not 
entitled  to  erect  these  new  buildings,  without  consent  of  the 
fenars,  and  a  process  of  suspension  was  also  instituted  to  stop 
the  progress  of  the  work  in  the  mean  time.  The  court  re- 
fused to  pass  the  bill,  and  the  question  came  to  this  house, 
where  Lord  Mansfield,  who  would  be  remembered  as  long 
as  the  law  of  England  or  Scotland  existed,  made  a  very 
eloquent  speech.  But  after  all  that  he  had  said^  what  he  did 
was  merely  to  give  an  opportunity  of  examining  the  question 
of  right.  He  could  easily  conceive  that  deference  to  his 
opinion  had  put  an  end  to  further  proceedings  in  that  case, 
the  corporation  having  been,  perhaps,  almost  frightened  out 

>  Sqnire  v,  CampbeU,  1  M7.  &  Cr.        "2  Dovr.  301. 
459 ;  13  Bog.  Ch.  R.  468.  *  lb.  304. 
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of  their  senses  by  his  speech ;  but  still  this  was  no  judgment 
upon  the  question  of  right"^  (See  Chap.  XXVIL,  Estoppel^ 
Easement.) 

§  6.  A  bill  was  brought  against  the  defendants,  the  church- 
wardens, and  against  the  parson  and  overseers  of  the  town 
of  Hammersmith,  to  stay  the  ringing  of  the  five  o'clock  bell 
of  the  town,  which  had  usually  been  rung  at  five  o'clock  A. 
M.  from  Michaelmas  to  Candlemas,  except  upon  holy  days, 
and  the  twelve  days  at  Christmas.  The  plaintiff,  husband 
and  wife,  had  a  house  near  the  church,  and  she,  being  an  in- 
valid, was  much  disturbed  by  the  bell,  and  about  to  remove. 
An  agreement  was  then  made,  that  the  plaintiff  should 
build  a  cupola  to  the  church,  and  erect  a  clock  and  new  bell, 
provided  that  during  their  respective  lives  the  five  o'clock 
bell  should  not  be  rung.  The  plaintifis  thereupon  made  the 
agreed  erections,  and  the  five  o'clock  bell  was  silenced  for 
about  two  years.  But  the  defendant,  Watkin,  an  ale-house 
keeper,  being  since  chosen  church-warden,  a  new  order  of 
vestry  was  obtained  for  the  ringing  again  of  the  five  o'clock 
bell,  neld,  an  injunction  should  be  granted  for  the  lives  of 
the  plaintifis,  "for  here  was  a  meritorious  consideration  ;  the 
church-wardens  were  a  corporation,  and  might  sell  the  bells 
or  silence  them,  and  make  a  reasonable  agreement,  and  there- 
by bind  the  parishoners  and  their  successors  as  also  the  suc- 
ceeding church-wardens;  that  the  ringing  did  not  seem  to  be 
of  any  use  to  the  parish,  though  of  very  ill  consequence  to 
the  plaintiff,  the  Lady^  Howard,  and  ample  recompense  had 
been  made,  both  in  the  expense  of  the  cupola^  &c.,  and  also 
of  1,500Z.  in  improving  the  plaintiffs'  own  house,  which  other- 
wise they  would  have  left ;  and  it,  moreover,  appearing  that 
the  majority  and  better  part  of  the  parish  continued  willing 
to  abide  by  this  agreement  and  protested  against  the  new 
order.""    (See  p.  270.) 

§  7.  The  following  case,  as  stated,  in  substance,  by  Judge 

I  Squire  o.  CftmpbeU,  1  Mj.  &  Cr.        '  Martin  v.  Nutkin,  2  P.  Wms. 
480.  266. 
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Story,  ID  his  animated  and  eloquent  judgment,  was  deter- 
mined in  the  Supreme  Court  of  the  United  States. 

§  8.  "  The  bill  was  brought  by  the  original  plaintiffs, 
alleging  themselves  to  be  trustees  and  agents  for  the  German 
Lutheran  Church  composed  of  the  members  of  the  German 
Lutheran  Church  of  Georgetown,  in  behalf  of  themselves 
and  the  members  of  the  said  church.  It  charges  the  laying 
out  of  the  lot  in  question  for  the  sole  use  and  benefit  of  the 
Lutheran  Church,  to  be  held  by  them  for  religious  purposes. 
That  soon  afterwards  the  lot  was  taken  possession  of  by  the 
said  German  Lutherans;  who  organized  themselves  into  a 
church,  and  erected  a  church  or  house  of  worship  thereon ; 
and  hath  been  kept  and  held  by  them  during  a  period  of 
fifty  years;  and  hath  been  used  as  a  burying-gronnd,  with 
the  avowed  intention  of  building  thereon  another  church, 
the  first  building  being  decayed,  whenever  their  funds 
would  enable  them  so  to  do.  That  their  possession  has 
never  been  questioned,  and  the  lot  has  been  exempted  from 
taxation  as  property  set  apart  for  a  religious  purpose.  That 
a  committee  and  trustees  were  appointed  to  take  care  of  the 
said  church,"  the  plaintiffs  being  so  appointed.  "That 
Charles  Beatty "  (former  owner  of  the  land)  "  died  about  six- 
teen years  ago  without  having  made  any  conveyance,  and 
that  Charles  A.  Beatty,  the  defendant,  is  his  heir.  That 
Bitchie,  the  other  defendant,  has  unwarrantably  disputed 
their  title ;  and  has  entered  upon  the  lot  and  removed  some 
of  the  tombstones,  and  means  to  dispossess  the  plaintiff  and 
to  remove  the  tombstones  and  graves.  The  bill  therefore 
prays  that  a  writ  of  injunction  may  issue.  The  material 
allegations  are  established.  Shortly  after  the  appropriation, 
and  more  than  fifty  years  ago,  the  Lutherans  of  Georgetown 
proceeded  to  erect  a  log  house  on  the  lot,  which  was  used  as 
a  church,  and  was  also  occasionally,  and  at  different  times 
since,  used  as  a  school-house  under  their  direction.  That  at 
a  much  later  period,  a  steeple  and  bell  were  added ;  that  the 
land  was  used  as  a  churchyard ;  that  more  than  one-half  the 
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lot  is  covered  with  graves;  that  the  possession  was  never 
questioned  by  Charles  Beatty,  or  in  any  manner  disturbed 
until  a  short  period  before  the  commencement  of  the  present 
suit.  The  house,  in  consequence  of  inevitable  decay,  fell 
down  some  time  ago;  it  seems  to  have  been  more  than  forty 
years  after  its  first  erection.  Eflfbrts  have  since  been  made 
to  rebuild  it,  but  hitherto  they  have  not  been  successful. 
The  defendant,  Beatty,  has,  since  the  decease  of  his  father, 
repeatedly  admitted  the  claim  of  the  Lutherans  to  the  lot, 
and  his  willingness  that  it  should  remain  for  them,  as  it  had 
been  originally  appropriated."  Upon  these  facts  the  court 
held,  that,  at  the  time  of  the  appropriation  of  the  lot,  there 
was  no  grantee  capable  of  taking,  nor  could  any  presump- 
tion of  a  grant  arise  from  lapse  of  time,  there  never  having 
been  any  incorporated  church,  and  the  town  not  being  a 
corporation  at  the  time.  But  that  the  appropriation  should 
be  sustained,  as  a  dedication  of  the  lot  to  public  and  pious 
uses,  rendered  valid  by  the  bill  of  rights  of  Maryland, 
which  recognized  the  doctrines  of  the  statute  of  Elizabeth, 
relating  to  charities.  Judge  Story  closes  his  opinion,  in  favor 
of  an  injunction,  as  follows:  "No  action  at  law  would  afford 
an  adequate  and  complete  remedy.  This  is  not  the  case  of 
a  mere  private  trespass ;  but  a  public  nuisance,  going  to  the 
irreparable  injury  of  the  Georgetown  congregation  of  Luth- 
erans. The  property  consecrated  to  their  use  by  a  perpetual 
servitude  or  easement,  is  to  be  taken  from  them ;  the  sepul- 
chres of  the  dead  are  to  be  violated ;  the  feelings  of  religion, 
and  the  sentiment  of  natural  affection  of  the  kindred  and 
friends  of  the  deceased  are  to  be  wounded ;  and  the  memo- 
rials erected  by  piety  or  love,  to  the  memory  of  the  good, 
are  to  be  removed,  so  as  to  leave  no  trace  of  the  last  home 
of  their  ancestry  to  those  who  may  visit  the  spot  in  future 
generations.  It  cannot  be  that  such  acts  are  to  be  redressed 
by  the  ordinary  process  of  law.  The  remedy  must  be  sought, 
if  at  all,  in  the  protecting  power  of  a  court  of  chancery; 
operating  by  its  injunction  to  preserve  the  repose  of  the 
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ashes  of  the  dead,  and  the  religious  sensibilities  of  the 
living^   (Seep.  818,) 

§  9.  The  following  case,  as  stated  in  the  opinion  of  Lord 
Eldon,  is  often  cited.  ^'The  bill  was  filed  by  an  elder 
brother  against  his  younger  brother.  The  former  had  in 
his  possession,  at  the  time  of  the  death  of  their  father,  cer- 
tain indentures,  conveying  an  estate  to  the  latter,  and  the 
purpose  for  which  they  were  executed  was  stated  to  be  that, 
in  case  any  information  should  be  exhibited  against  him  for 
sporting  without  a  qualification,  he  might  go  to  the  chest  of 
his  father,  and,  by  producing  them,  defeat  any  such  informa- 
tion. The  father  died  with  these  deeds  in  his  own  posses- 
sion. They  had  been  delivered,  in  the  technical  sense  of  the 
word,  but  not  to  the  younger  son,  and  the  younger  son  in 
his  answer  states  that  his  father  had  been  in  the  habit  of 
making  him  certain  allowances,  as  one  of  his  sons,  and  that 
he  retained  the  rents  of  these  lands  by  way  of  reimbursing 
himself  of  the  advances  he  so  made.  The  bill  alleged  that 
the  father  made  his  will  by  which  he  left  the  estates  to  his 
eldest  son,  and  that  some  time  after  the  death  of  the  father, 
the  younger  son  came  to  his  elder  brother,  and  told  him 
that  he  had  made  a  bet  with  A.  B.  that  he  was  a  man  quali- 
fied to  sport,  and  he  desired  him,  in  order  to  win  that  wager, 
to  put  into  his  hands  these  indentures  that  he  might  show 
them  to  A.  B.  If  the  father  executed  these  deeds  for  the 
purpose  which  the  plaintiff  alleges,  it  might  have  become  a 
considerable  question,  if  the  younger  son  bad  got  possession 
of  these  deeds,  whether  a  court  of  equity  would  have  done 
anything  to  relieve  the  father.  The  deeds  were  left  in  the 
possession  of  the  father  till  his  death,  and  the  eldest  son  then 
obtains  possession  of  them,  ne  states  in  his  bill  that  he 
thought  it  necessary  to  show  them  to  his  brother,  to  enable 
bim  to  win  this  bet,  intimating  that  he  was  very  wrong  in 
so  doing,  and  contending  that  he  had  no  qualification;  but 
he  lends  himself  to  the  purpose  of  imposing  upon  A.  B. 

■  Beattjr  V.  Kurtz,  2  Pet.  566,  579,  581,  584. 
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That  haviDg  been  done,  and  whether  or  not  the  younger 
son  was  looking  to  any  purpose  beyond  that  which  the  elder 
son  says  was  his  pretence,  he  turns  round,  as  the  plaintiff 
alleges,  and  says,  now  I  have  got  these  deeds,  I  shall  give 
notice  to  the  tenants  not  to  pay  their  rents  to  you  any  Ion* 
ger,  but  to  pay  them  to  me  as  owner  of  the  estate;  and  he 
brings  an  ejectment  to  get  into  possession.  Prirna  facie, 
with  these  deeds  in  his  hands,  there  was  nothing  to  impede 
that  ejectment;  and  the  plaintiff  accordingly  files  his  bill  for 
an  injunction  and  the  delivery  of  the  deeds. — The  court 
directed  the  defendant  to  try  an  ejectment. — The  defendant 
at  law  sets  up  an  old  outstanding  estate,  and  defeats  the 
ejectment;  and  application  is  afterwards  made  to  the  court 
which  ordered  the  trial,  and  it  directs  that  no  outstanding 
estate  should  be  set  up.  My  opinion  about  that  is,  that,  in 
a  case  such  as  this  is,  that  order  ought  not  to  have  been 
made. — If  it  was  right  to  let  the  ejectment  decide  the  matter 
under  the  circumstances  in  which  these  parties  stood,  it  was 
right  to  let  it  decide  the  matter,  as  it  would  have  been 
decided  in  the  actual  circumstances  in  which  they  stood 
before  the  order  was  made;  and  it  is  a  very  different  thing  to 
say,  there  may  be  an  equity  arising  out  of  circumstances,  to 
prevent  an  individual  setting  up  a  term  to  defeat  an  eject- 
ment, and  to  say,  merely,  because  an  ejectment  is  brought, 
it  shall  not  be  set  up.  I  shall,  therefore,  discharge  the  order 
for  not  setting  up  the  outstanding  estate,  but  without  preju- 
dice to  the  defendant's  filing  any  bill  for  that  purpose. — If 
the  defendant  chooses  to  file  a  bill  to  put  the  term  out  of 
the  way,  the  court,  if  a  proper  case  were  made,  might,  per- 
haps, be  able  to  relieve  him ;  but  it  cannot  be  done  on 
motion."* 

§  10.  The  plaintiff  and  those  under  whom  he  claimed 
had  been  in  quiet  and  uninterrupted  possession  of  land  for 
twenty- five  years.  The  defendants,  the  corporation  of  the 
city  of  New  York,  under  pretence  that  the  buildings  and 

'  Braokenburj  v,  Brackenburj,  2  Jac.  &  W.  392. 
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fence  upon  such  land  stood  or  encroached  upon  the  highway, 
entered  and  disturbed  the  plaintiff  in  the  enjoyment  of  the 
lot.  Held,  he  was  entitled  to  an  injunction  to  restrain  the 
defendants  from  entering  upon,  digging,  throwing  down,  or 
destroying  "the  ground  so  possessed''  by  him,  and  that  the 
injunction  should  be  perpetual,  or  until  the  defendants  should 
have  established  their  title  by  due  course  of  law.  But  fur- 
ther, that  such  injunction  did  not  interfere  with  their  right 
of  digging  down  the  street  close  to  his  line,  though  the 
necessary  consequence  was  the  falling  of  his  soil  into  the 
excavation.^ 

§  11.  Under  an  act  for  draining  swamps  and  bog  meadows, 
in  the  counties  of  Orange  and  Dutchess  (New  York),  it  was 
held  that  the  inspectors,  appointed  by  the  court,  for  draining 
the  great  swamp  or  bog  meadow  near  Newburgh,  must 
strictly  observe  the  limits  prescribed  in  the  act,  and  could 
only  continue  the  main  ditch  dug  for  that  purpose  at  the 
north  end  of  the  great  pond,  through  lands  adjoining  the 
swamp.  That  they  could  not  dig  down  the  outlet,  at  the 
southeast  end  of  the  pond,  and  thus  destroy  or  injure  valua- 
ble mills,  &c.,  on  the  outlet,  and  on  land  not  adjoining  the 
great  swamp,  or  break  up  ancient  and  useful  streams  by 
draining  the  natural  reservoirs  which  fed  them,  and  that 
they  should  be  perpetually  enjoined  from  all  proceedings 
touching  the  outlet  of  the  pond,  and  the  plaintiff  quieted  in 
the  enjoyment  of  the  water  for  their  mills,  &c.  Chancellor 
Kent  remarked :  "The  project  of  draining  this  little  lake,  and 
thereby  destroying  one  mill,  and  affecting,  more  or  less,  all 
the  others  which  are  supplied  by  its  water,  is  a  stretch  of 
power  never  within  the  contemplation  of  the  act.  It  would 
be  an  unreasonable  and  dangerous  construction.  The  power 
given  was  supposed  to  be  harmless.  It  was  never  intended 
to  touch  and  materially  injure  valuable  improvements  on 
adjoining  lands;  much  less  to  break  up  useful  ancient 
streams,  and  the  natural  and  capacious  reservoirs  which  fed 

'  Varick  v.  The  Mayor,  &c.,  4  John.  Ch.  53. 
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them.  It  is  most  fit,  therefore,  that  this  power  should  be 
kept  within  the  words  of  the  act.  This  is  not  a  case  of  an 
ordinary  trespass  impending,  but  one  great  and  special,  lead- 
ing to  lasting  mischief,  and  to  the  destruction  of  the  estate, 
and  tending  to  multiplicity  of  suits.  There  is  no  fact  in  this 
case  to  be  asoertained.  The  whole  case  turns  upon  the  con- 
struction of  the  act,"'   (See  Chap.  XXVII.) 

§  12.  In  the  late  case  of  Burr  v.  Duryee'  (doubtless  an 
application  for  injunction,  though  the  report  does  not  so 
expressly  find)  in  the  Supreme  Court  of  the  United  States, 
it  is  said  (p.  532  n.),  ^'Tbe  whole  business  of  making  hats 
from  the  disintegrating  of  the  fur  to  the  production  of  a  hat 
body,  was  actually  carried  on  and  exhibited  in  the  court 
room.  No  similar  argument,  perhaps,  was  ever  made  in  any 
court  of  law;  nor  could  a  case  be  explained  in  a  manner 
more  satisfactory.  This  'clinical'  style  of  argument  illus- 
trated perfectly  the  poet's  truth — 

*  SegDlns  irritant  animos  demissa  per  aarem 
Quam  quffi  sunt  ociUis  snbjecta  fidelibas  et  quse 
Ipse  sibi  tradit  spectator.'  " 

*  Belknap  v.   Belknap,  2    John.         >  1  Wallace,  U.  S.  531. 
Ch.  463,  472-3.    S.  C.  p.  377. 
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Th5  following  are  the  leading  statutory  provisions  in 
the  United  States,  on  the  subject  of  Injunction.  There  may 
be  others  which  have  escaped  notice.  Inasmuch  as  the  pre- 
sent work  is  designed  for  general  use,  and  the  statutes  of  one 
State  can  have  no  practical  application  in  another,  this  addi- 
tion is  made  to  the  body  of  the  book,  not  as  an  absolutely 
complete  statement  of  the  various  legislative  enactments, 
but  solely  for  two  diflFerent  purposes.  First,  a  decided  case, 
referred  to  in  the  foregoing  pages,  may  sometimes  be  use- 
fully explained  by  reference  to  some  statute  on  which  it  is 
founded,  when  it  might  otherwise  seem  erroneous  or  ano- 
malous. Secondly,  it  is  highly  desirable,  by  way  of  pre- 
cedent, that  the  course  of  legislation  on  this  as  well  as  all 
other  legal  subjects,  in  each  of  the  States  of  the  Union,  should 
be  generally  and  comprehensively  understood  by  the  profession 
in  all  the  other  States.  Nothing  more  efiectually  encourages 
useful  legislation  for  the  supply  of  defects,  or  the  correction 
of  evils,  than  a  good  example  actually  set  by  a  neighboring 
and  associated  commonwealth.  Q'he  course  of  statutory  law 
in  the  United  States  has  been  from  the  beginning  noticeably 
ccmtagious;  and  all  practicable  facilities  should  be  afforded 
for  the  continuance  and  in^crease  of  so  desirable  a  tendency 
in  the  jurisprudence  of  a  uiiited,  and  yet  separated,  nation. 

By  act  of  Congress,  March  2,  1793,  §  5,  no  injunction  can 
be  granted  to  stay  proceedings  in  a  State  court,  nor  in  any 
case  without  reasonable  notice.^ 

1  See  rrightl7'8  U.  8.  Dig.  256,  §  3. 
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By  act  of  Feb.  13, 1807,  the  same  power  is  given  to  judges 
of  the  District  Courts  to  grant  injanctions  as  is  exercised  by 
judges  of  the  Supreme  Court,  subject  to  the  rules  prescribed 
by  the  judiciary  acts.  But  no  injunction,  unless  so  ordered 
by  the  Circuit  Court,  shall  continue  beyond  the  next  circuit. 
And  a  district  judge  shall  not  grant  an  injunction,  where 
there  has  been  reasonable  time  to  apply  to  the  Circuit  Court' 

By  act  of  March  8,  1820,  the  district  judge  may  enjoin 
proceedings  by  warrant  and  distress  against  a  debtor  to  the 
government  or  his  sureties.' 

In  Massachusetts,  the  Supreme  Court,  or  a  justice  thereof^ 
may,  either  in  term  time  or  vacation,  afler  the  filing  of  the 
bill  or  other  commencement  of  a  suit  concerning  waste,  issue 
a  writ  of  injunction  to  stay  waste,  and  issue  such  other  writs 
and  processes,  and  make  such  orders  and  decrees,  according 
to  the  course  of  proceedings  in  equity,  as  justice  and  equity 
may  require.  The  injunction  may  be  dissolved,  in  term  time 
or  vacation,  by  the  court  or  by  a  judge  thereof. 

When  a  person  whose  real  estate  is  attached  commits 
waste  thereon,  or  threatens  or  prepares  so  to  do,  or  when  a 
real  action  is  brought  to  foreclose  or  for  possession  under  a 
mortgage,  or  for  recovery  of  land,  and  waste  has  been  com- 
mitted or  threatened  by  the  defendant  or  any  one  claiming 
under  him  or  acting  by  his  permission ;  an  injunction  may 
issue  (as  above).  But  the  petitioner  may  be  required  to  give 
bond  for  all  damages.  And  the  court  may  arrest  and  com- 
mit the  defendant  for  a  violation  of  such  injunction,  and 
issue  such  other  process  as  may  be  necessary  or  proper  to 
enforce  obedience,  in  like  manner  as  the  Supreme  Court  may 
do  upon  a  suit  in  equity.  The  injunction  may  be  dissolved 
(as  above).* 

When  leave  is  granted  to  file  an  information  in  the  nature 
of  a  quo  warranto^  or  at  any  time  before  final  judgment,  the 
court  may  by  writ  of  injunction  restrain  the  defendant  cor- 

»  See  BrigMly'8  U.  S.  Dig.  256         »  Ibid.  19,  §  15. 
§  5.  *  Mass.  Gen.  SU.  710. 
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poratioD,  its  managers,  servants,  and  agents,  from  exercising 
the  franchise  in  question  till  further  order  of  couru^ 

In  New  Hampshire,  the  Superior  Court  may  grant  writs 
of  injunction,  whenever  necessary  to  prevent  injustice;  and 
any  justice  of  said  court  may  issue  writs  of  injunction  to 
stay  proceedings  or  waste  until  the  end  of  the  next  term  of 
the  court  in  any  county,  unless  sooner  dissolved.* 

Where  the  bank  commissioners  deem  it  unsafe  for  a  bank 
to  continue  the  issuing  or  circulation  of  its  bills  or  notes,  or 
where  a  bank  refuses  an  examination  by  them ;  they  may 
obtain  an  injunction  from  a  justice  of  the  Superior  Court.' 

Such  commissioners  may  also  restrain  by  injunction  any 
creditor  of  a  bank  from  proceeding  at  law  against  such  bank, 
where  its  affairs  are  in  process  of  liquidation.** 

Upon  non-compliance  on  the  part  of  a  railroad  corporation 
with  any  order  relative  to  the  construction  of  bridges,  passes, 
or  gates;  a  judge  of  the  Superior  Court  may  by  injunction 
prohibit  the  use  of  the  road  till  compliance  with  the  order.' 

The  same  provisions,  substantially,  are  made  for  injunction 
against  insurance  companies,  as  in  the  case  of  banks.^ 

When  the  levy  of  an  execution  is  stayed  by  injunction, 
the  lien  and  interest  of  the  attaching  creditor  shall  continue 
for  thirty  days  after  dissolution  of  the  injunction.  The  levy 
shall  be  suspended  during  the  injunction,  and  may  be  re- 
sumed within  thirty  days  after  dissolution,  though  the  return 
day  have  passed.  If  notice  of  sale  has  been  given  at  the 
time  of  the  injunction;  upon  dissolution,  notice  may  be  given 
as  in  the  case  of  the  sale  of  personal  property.' 

In  Maine,  writs  of  injunction  may  be  issued  in  cases  of 
equity  jurisdiction,  and  when  specially  authorized  by  statute. 
A  justice  of  the  Supreme  Court  may  issue  them  in  term  time 
or  vacation,  to  continue  in  force  through  the  next  term 

1  Mass.  Gen.  SU.  744.  *  lb.  349. 

•  N.  H.  Comp.  Sts.  434.  *  lb.  373. 

•  lb.  324.  '  lb.  604. 
«  lb.  326. 
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unless  sooner  dissolved,  after  notice  to  the  adverse  party,  or 
upon  bond  with  sureties  for  damages  and  costs.' 

The  bank  commissioners  may  apply  to  a  justice  of  the 
Supreme  Court  for  injunction  against  a  bank  which  has 
made  over-issues,  without  paying  the  forfeiture  of  ten  per 
cent,  provided  by  law.  And  such  bank  shall  be  enjoined 
till  payment  of  the  forfeiture  and  costs;  and,  unless  paid 
within  the  time  fixed,  perpetually  enjoined.  The  commis* 
sioners  may  also  obtain  an  injunction  against  a  bank  which 
is  insolvent,  or  has  exceeded  its  powers,  or  failed  to  comply 
with  the  requirements  of  law;  and  upon  a  hearing  the  in- 
junction may  be  dissolved,  modified,  or'  made  perpetual.* 

Any  court  of  record,  before  which  an  indictment,  com- 
plaint, or  action  for  a  nuisance  is  pending,  may  in  any 
county  issue  an  injunction  to  stay  or  prevent  such  nuisance, 
and  make  such  orders  and  decrees  for  enforcing  or  dissolving 
ifr  as  justice  and  equity  require.* 

In  case  of  a  railroad,  when  land  damages  remain  unpaid 
for  thirty  days  after  demand,  a  judge  ofthe  court  may,  after 
notice,  without  bond,  enjoin  the  use  or  occupation  of  the 
land  till  payment  of  damages  and  costs.  If  payment  has 
not  been  made  at  the  second  term  after  the  injunction,  it 
may  be  made  absolute,  and  all  title  to  the  land  and  what  has 
been  placed  on  it  shall  cease.  In  case  of  violation  of  the 
injunction,  provision  is  made  for  the  individual  liability  of 
the  parties  guilty  of  such  violation.* 

An 'injunction  may  be  granted  by  a  justice  of  the  Supreme 
Court  against  waste  by  the  defendant  in  an  action  to  recover 
real  estate,  or  whose  real  estate  is  attached.  Either  notice 
or  a  bond  is  required.* 

In  Connecticut,  a  judge  of  the  Supreme  Court  of  Errors 
may  on  motion  grant  and  enforce  writs  of  injunction, 
according  to  the  course  of  proceeding  in  courts  of  equity, 

>  Maine  Rev.  6U.  469.  *  lb.  364. 

>  lb.  342.  •  lb.  584. 
»  lb.  214. 
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in  all  cases  within  the  jurisdiction  of  the  Superior  Court, 
arising  in  any  county,  when  such  court  is  not  in  session, 
which  writs  shall  be  returnable  to  the  next  Superior  Court 
in  that  county.  So  also  the  judges  of  the  county  courts,  in 
all  causes  within  their  jurisdiction,  when  the  court  is  not  in 
session.  So  the  judge  of  the  county  court  in  any  county,  in 
all  causes  within  the  jurisdiction  of  the  Superior  Court  when 
not  in  session,  returnable  to  the  next  Superior  Court. 

The  facts  must  be  verified  by  the  oath  of  the  petitioner  or 
a  witness.  The  injunction  may  be  issued  with  or  without 
previous  notice.  The  judge  who  issues  the  injunction  may 
hear  and  decide  up&n  a  motion  to  dissolve  it.  In  case  of 
injunction  by  the  judge  of  a  county  court,  upon  petition 
returnable  to  the  Superior  Court,  a  petition  to  dissolve  may 
be  presented  either  to  him  or  a  judge  of  the  Supreme  Court 
of  Errors.  Provision  is  also  made  for  the  sickness  or  other 
disability  of  a  judge  of  the  Supreme  Court. 

Upon  injunction  of  the  sale  of  personal  property  on  exe- 
cution, the  judge  or  court  may  order  an  adjournment  of  the 
sale.  If  there  be  no  such  order,  the  officer  may  adjourn  it, 
and  the  lien  shall  still  continue.^ 

An  injunction  is  authorized  in  case  of  the  attachment  of 
partnership  property  by  a  creditor  of  a  partner.* 

Also,  after  notice,  on  application  of  the  county  attorney  or 
the  bank  commissioners,  against  any  bank  whose  charter  in 
their  opinion  is  forfeited,  or  by  which  the  public  are  in  danger 
of  being  defrauded.^ 

Also  on  the  application  of  a  creditor  to  an  amount  exceed- 
ing one  hundred  dollars.^ 

A  judge  of  the  Superior  Court,  on  application  of  the  com- 
missioners, may  issue  an  injunction  against  any  railroad  cor- 
poration, where  its  rails,  bridges,  switches,  engines,  or  cars  are 
in  such  condition,  or  its  affairs  so  conducted,  as  to  endanger 
the  safety  of  the  public,  or  where  such  corporation  has  in 
any  material  respect  violated  the  law,  or  refused  to  obey  the 

I  Conn.  St8.  1854,  p.  473.  •  lb.  241. 

■  lb.  479-  *  lb.  360. 
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lawfal  directions  of  the  commissioners,  or  aniawfally  suffered 
any  person  to  hold  or  exercise  the  duties  of  any  office  in  the 
corporation.* 

In  Vermont,  no  injunction  issues  till  a  bill  is  filed.  The 
issuing  of  a  subpoena  attached  to  a  bill  is  deemed  the  filing. 

No  injunction  shall  issue  to  stay  the  trial  of  a  personal 
action  at  issue  in  a  court  of  law,  until  the  applicant  gives 
bond  with  surety,  conditioned  for  the  payment  of  all  inter- 
vening damages  caused  by  delay,  with  additional  costs  in  the 
action,  if  the  plaintiff  finally  recovers.  So  also  an  injunction 
after  verdict  or  judgment.  But  in  case  of  actual  fraud,  a 
bond  may  be  dispensed  with.  So  an  injunction,  after  verdict, 
against  an  action  of  ejectment  In  this  case,  the  damages, 
upon  dissolution,  shall  be  settled  by  a  master,  and  include 
the  reasonable  rents  and  profits  and  all  waste  committed  after 
the  injunction.  The  sufficiency  of  the  surety  shall  be  ascer- 
tained by  the  Chancellor  or  by  a  Master.  The  bond  shall  be 
filed  before  the  injunction  issues.  Upon  dissolution  of  an 
injunction  staying  execution  of  a  judgment,  the  court  may 
require  the  respondent  to  give  security  to  the  complainant 
for  all  such  damages  and  costs  as  shall  be  finally  awarded 
him  by  the  court  Upon  breach  of  a  bond,  the  court  shall 
order  its  delivery  to  the  party  entitled  to  the  benefit  of  it, 
for  prosecution,  if  circumstances  so  require.' 

When  the  commencement  of  a  suit  is  stayed  by  injunc- 
tion, the  time  during  which  such  injunction  shall  be  in  force 
shall  not  be  included  in  the  statute  of  limitations.' 

The  bank  commissioner  may  obtain  an  injunction,  after 
notice,  against  any  banking  corporation  which  is  insolvent 
or  has  proceeded  in  violation  of  law ;  and  a  receiver  shall 
thereupon  be  appointed.'* 

Similar  provision  is  made  in  regard  to  savings  banks.' 

>  Conn.  St«.  1854,  p.  761.  *  lb.  676. 

<  Verm.  Gen.  Sts.  253.  *  lb.  548-9. 

•  Ibid.  444. 
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Tn  Rhode  Island,  the  Supreme  Court,  or  in  vacation  a 
justice  thereof,  may,  upon  notice  and  for  cause,  enjoin  any 
railroad  or  turnpike  corporation  from  using  any  Rhode  Island 
franchises,  in  violation  of  law  or  of  its  charter.^ 

The  Supreme  Court,  or,  in  vacation,  a  justice  thereof,  on 
complaint  of  the  bank  commissioners,  that  in  their  opinion 
any  bank  or  institution  for  savings  has  forfeited  its  charter, 
or  is  so  conducting  that  the  public  or  those  having  funds  in 
its  custody  are  in  danger  of  being  defrauded,  or  has  become 
insolvent,  shall  issue  notice  to  show  cause  why  an  injunction 
should  not  be  granted ;  and  after  a  hearing  may  enjoin  the 
corporation  from  further  proceeding  with  its  business,  and 
appoint  a  receiver.  During  such  injunction  all  proceedings 
for  the  collection  of  debts  against  the  corporation  shall  be 
stayed.  A  limited  and  temporary  injunction  may  be  granted, 
without  the  appointment  of  a  receiver.  Heavy  penalties  are 
imposed,  for  refusal  to  deliver  the  property  to  the  receivers.' 

"  In  New  York,  the  lurit  of  injunction,  as  a  provisional 
remedy,  is  abolished  by  the  Code  of  Procedure,  and  an  injunc- 
tion by  order  substituted.(a)  The  order  may  be  made  by  the 
court  in  which  the  action  is  brought,  or  by  a  judge  thereof, 
or  by  a  county  judge,  and  when  made  by  a  judge,  may  be 
enforced  as  the  order  of  the  court."* 

>  Rhode  iBUnd  Rev*  Sts.  389.  '  WUl.  Eq.  342. 

«  lb.  290. 

(a)  For  elaborate  comments  upon  the  New  York  system,  by  which 
jnrisdiction  at  law  and  jarisdiction  in  equity  are  combined  or  blended, 
see  Knowles  v.  Gee,  4  How.  Pr.  317 ;  Millikin  v.  Gary,  §  lb.  272 ;  Wil- 
liams V.  Hayes,  lb.  470 ;  Wooden  v.  Waffle,  6  lb.  145.  It  is  said,  **  a 
bitter  controversy,  at  one  time,  existed  in  New  York,  between  the  Su- 
preme Court  and  the  Court  of  Chancery,  with  respect  to  the  power  of 
the  former  to  commit  for  contempt.  And  there  has  always  been,  while 
the  two  courts  were  kept  separate,  a  strong  party  adverse  to  the  exist- 
ence of  the  Court  of  Chancery  as  a  distinct  tribunal.  Nevertheless, 
the  Supreme  Court  held  that  an  existing  injunction,  although  operating 
only  on  the  parties,  their  attorneys  and  agents,  would  be  noticed  by  the 
court  for  the  purpose  of  promoting  the  ends  of  justice,  and  of  preserving 
harmony  between  the  two  courts."    Will.  Eq.  Juris.  346. 
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An  injunction  may  be  had  to  restrain  the  commission  or 
continuance  of  some  injurious  act  during  the  litigation;  or 
when  the  defendant,  during  the  litigation,  threatens  or  pre- 
pares to  do  some  act  in  reference  to  the  subject  of  suit,  which 
will  render  a  judgment  ineflFectual.  Also  to  prevent  a  threat- 
ened disposition  of  property,  pending  an  action,  in  fraud  of 
creditors.* 

No  personal  action  at  issue  in  a  court  of  law  shall  be  en- 
joined, without  a  bond  with  surety,  conditioned  for  the  pay- 
ment of  all  moneys  which  may  be  recovered,  or  the  collection 
of  which  may  be  thereby  stayed ;  and  of  the  costs  in  equity. 
In  case  of  application  for  an  injunction  after  verdict  and 
before  judgment,  either  the  amount  of  the  verdict  and  costs 
must  be  deposited,  or  a  bond  given,  as  afterwards  prescribed ; 
and  a  subsequent  section  of  the  statute  provides,  that,  after 
judgment,  such  bond  shall  be  given,  conditioned  for  the  pay- 
ment of  such  damages  and  costs  as  may  be  awarded  at  the 
first  hearing,  or  the  amount  of  the  judgment  deposited.  The 
money  may  be  paid  over  to  the  plaintiff  at  law,  on  his  giving 
security  to  refund  it,  when  ordered  by  the  court  In  actions 
for  the  recovery  of  lands  or  the  possession  thereof,  after 
verdict,  a  bond  must  be  given  for  the  damages  and  costs  that 
may  be  recovered  therein.  Where  actual  fraud  in  the  verdict 
or  judgment  is  alleged,  the  security  above  stated  may  be 
dispensed  with.  By  the  Code,  when  there  is  no  statutory 
provision  for  security,  the  court  or  judge  shall  require  a 
written  engagement  to  pay  all  damages,  not  exceeding  a 
certain  sum,  which  may  be  caused  by  the  injunction.' 

Upon  a  civil  action  being  commenced  by  the  Attorney- 
General  in  the  Supreme  Court,  it  may  enjoin  any  corporation 
from  assuming  or  exercising  any  franchise,  &c.,  or  transacting 
any  business,  not  allowed  by  the  charter.  Also  any  indi- 
viduals from  exercising  any  corporate  rights,  &c.,  not  granted 
them  by  a  law  of  the  State.  Such  injunction  may  be  issued 
before  answer,  if  the  defendants  have  usurped,  &c.,  any  fran- 

I  Code,  $  219.  190,  §  147 ;  Sts.  1847,  323,  §  16 ; 

'  2  N.  Y.  Re7.  8t8.  188,  §  139;    Code,  §  222;  WiU.  £q.  348>50. 
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chise,  &c.,  not  granted  to  them ;  and  after  answer  it  may  be 
continued  till  judgment  at  law.' 

The  Supreme  Court  may  restrain  all  alienations  of  property 
threatened  or  reasonably  apprehended  by  the  officers  of  a 
corporation,  contrary  to  law,  or  for  unauthorized  purposes, 
known  to  the  party  receiving  it.* 

When  a  corporation  with  banking  powers,  or  to  loan  on 
pledges  or  deposits,  or  to  make  insurances,  becomes  insolvent 
or  violates  the  law;  the  Supreme  Court,  upon  application  of 
the  Attorney-General,  may  issue  an  injunction  against  it.* 

Where  the  collection  of  taxes  is  stayed  by  injunction,  pro- 
vision is  made  as  to  the  duty  of  the  collector.'* 

When  an  execution  is  returned  unsatisfied,  the  creditor 
may  by  bill  in  chancery  prevent  the  transfer  of  any  property, 
money,  or  thing  in  action,  or  the  payment  or  delivery  thereof 
to  the  defendant,  with  the  exception  of  trusts  not  executed 
by  the  defendant  himself.' 

Further  provision  is  made  to  forbid  the  transfer  of,  or  in- 
terference with,  property  of  a  judgment  debtor,  not  exempt 
from  execution.* 

When  commencement  of  an  action  is  stayed  by  injunction, 
the  time  shall  not  be  included  in  the  statute  of  limitations.^ 

A  similar  provision  is  made  in  regard  to  the  lien  of  judg- 
ments stayed  by  injunction,  if  a  notice  thereof  is  filed  with 
the  clerk  within  ten  years  of  the  docketing.* 

A  few  decided  cases  are  subjoined,  turning,  to  some  ex- 
tent, upon  the  statutory  law,  and  not  cited  in  the  body  of 
this  work. 

m 

The  judgment  of  a  justice  without  jurisdiction,  on  its  face 
regular,  may  be  perpetually  enjoined  by  the  Supreme  Court.* 

The  plaintiff  must  show  a  case  in  which  he  will  be  entitled 
to  final  relief^  and  must  pray  for  final  judgment.** 

>  3  N.  T.  Rev.  Sis.  5tli  ed.  762.  ^  3  N.  T.  Re7.  Sta.,  6th  ed.,  507. 

See  lb.  531.  «  lb.  637. 

s  lb.  762-3.  »  Codper  v.  BaU,  14  How.  275. 

»  lb.  764.  »  Corning  v,  Troy,  &o.,  6  How.  89.; 

«  1  N.  Y.  Rer.  Sts.  5th  ed.  921.  Halce  v.  Thompson,  8,  475  ;  Hovey 

*  3  N.  Y.  Rev.  Sto.  5th  ed.  264«  v.  M'Crea,  4,  31. 

•  lb.  650. 
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(With  regard  to  the  change  effected  by  the  Code  in  the  na- 
ture of  the  remedy  of  injunction,  see  Linden  v.  Fritz.^) 

It  is  still  held  to  be  discretionary* 

The  Code  is  held  not  to  create  new  rights  of  action  or 
remedies.* 

(As  to  the  circumstances  justifying  an  injunction,  see  An- 
drovette  v.  Bowne.*) 

A  distinction  is  made  between  an  injunction  granted  in  an 
action  as  a  provisional  remedy,  and  the  prohibition  of  the 
transfer  of  the  property  of  a  judgment  debtor.* 

Injunction  may  be  moved  for  at  a  general  term.* 

An  injunction  order  may  be  vacated  or  modified  without 
notice;  but  it  is  held  to  be  very  objectionable,  without 
urgent  cause.' 

(In  reference  to  the  dissolving  or  modifying  of  injunctions, 
see  Newbury  v.  Newbury.*) 

No  State  officer  or  board,  or  person  employed  by  them, 
shall  be  enjoined  in  the  performance  of  any  official  duty,  ex- 
cept by  the  Supreme  Court  sitting  in  the  district  where  such 
board  is  located  or  such  duty  required,  at  a  general  term ; 
after  prescribed  notice.* 

An  alderman  cannot  be  enjoined  from  unlawfully  voting 
by  a  tax-payer.'*  Nor  can  the  doings  of  commissioners  of 
highways  be  enjoined.'*  Nor  the  exercise  of  an  office,  pend- 
ing a  quo  warranto  to  test  the  title  of  such  office.^ 


>  3  Code  R.  165 ;  5  How.  188.  '  1  Code  R.  N.  S.  409 ;  also  Minor 
■  Crooker  v.  Baker,  3  Abb.  183;  v.  Terry,  6  How.  210;  Malcombr.  Mil- 
Minor  V,  Terrj,  6, 210 ;  M'Cafferty  v. .  ler,  6  How.  456 ;  Smith  v.  Anstin,  1 
Glazier,  10  ib.  475.  Code  R.  135 ;  Brace  v.  Delaware,  &c., 

*  Wordsworth  v.  Lyon,  1  Code  R.  8  How.  440. 

N.  B.  163.  •  8t8.  1851,  o.  488,  §  1.    See  Flti- 

*  4  Abb.  440 ;  also  15  How.  75  ;  patriok  v.  Flagg,  4  Abb.  213 ;  Mace 
Gallatin  V.  Oriental,  &n.,  16  How.  v.  Trnstees,  &o.,15How.  161 ;  Fnller 
253  ;  Lewis  v.  Oliver,  4  Abb.  121.  v.  Anen,7  Abb.  12:  alsoChap.  XXU. 

"  Green  v.  Bnllard,  8  How.  316.  ^  Lewis  v.  Oliver,  4  Abb.  121. 

*  Drake  v,  Hadson,  &o.,  2  Code  R.  ^'  Thatcher  p.  Doaenbary,  9  How. 
67.  32. 

^  Brace  v.  Delaware,  &c.,  8  How.  "  The  People  v.  Draper,  4  Abb. 

440.  333 ;  14  How.  233. 
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(As  to  injunctions  against  proceedings  in  the  same  or 
other  courts,  see  Amdt  v.  Williams.^) 

A  party  enjoined  from  the  prosecution  of  a  suit  is  bound 
to  communicate  the  prohibition  to  all  parties  employed  by 
him.* 

(As  to  the  injunction  of  proceedings  relating  to  land,  see 
Wordsworth  v.  Tyon.* 

As  to  the  injunction  of  acts  pending  litigation,  see  Olsen 
V,  Smith.^ 

In  an  action  by  a  wife  for  a  divorce  a  mensd^  the  defendant 
may  be  enjoined  from  disposing  of  his  property  and  leaving 
the  State  without  provision  for  her.' 

(As  to  injunction  in  cases  of  fraud  and  insolvency,  see 
Malcomb  i;.  Miller.^) 

A  stockholder  may  enjoin  the  declaration  of  a  dividend 
by  the  corporation,  but  not  the  payment  of  it,  after  it  has 
been  declared.' 

As  stated  in  the  text  of  this  work,  injunctions  have  been 
granted  to  restrain  the  imposition  of  an  illegal  tax.'  The 
violation  of  an  agreement  for  exclusive  service.*  Or  against 
carrying  on  a  trade;  though  not  where  a  penalty  is  pro- 
vided.'** To  give  possession."  To  restrain  the  fraudulent 
transfer  of  stock  by  the  company." 

(As  to  injunction  in  case  of  mortgage,  see  Tarrant  v, 
Quackenboss.^' 

In  reference  to  trade-marks,  see  Christy  v.  Murphy." 


<  16  How.  244 ;  HuDt  v.  Farmers', 
&o.,  8  How.  416 ;  Chappel  v.  Potter, 
11,  365  ;  Bennett  v.  Le£U>7, 14  How. 
178  ;  Field  v.  Holbrook,  3  Abb.  377. 

'  Mayor,  &c.,  v,  Conover,  5  Abb. 
244. 

*  1  Code  R.  N.  S.  63 ;  also  4  How. 
463 ;  Core  v.  Crawford,  1  Code  R.  N. 
8.  18 ;  Hyatt  v.  Burr,  8  How.  168 ; 
Capet  V.  Parker,  1  Code  R.  N.  S.  90 ; 
Bokee  v,  Hamerslej,  16  How.  461. 

*  7  How.  481 ;  also  Sebring  v.  Lant, 
9, 347 ;  Reubens  v.  Joel,  3  Kern.  488. 

*  Vermilyea  v,  Vermilyea,  14  How. 
470. 

*  6  How.   467;  also  Pomeroj  v. 


Hindmarsh,  5,  437;*  Brewster  v, 
Hodges,  1  Daer,  609. 

^  Carpenter  v.  New  Haven,  &o.,  5 
Abb.  277. 

"  Wood  V.  Draper,  4  Abb.  322 ;  14 
How.  233. 

•  Fredericks  V.  Meyer,  13  How.  566. 

'<^  Vincent  v.  King,  13  How.  234. 

»  Erpstein  v.  Ber^,  13  How.  92. 

»  The  People  v.  The  Parker,  Ac, 
10  How.  140. 

i>  10  How.  244 ;  also  Van  Wage- 
men  V.  La  Farge,  13  ib.  16. 

"  12  How.  77;  also  Samuel  v, 
Berger,4  Abb.  88  ;  Fetridger.  Wells, 
4  Abb.  144. 
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In  reference  to  the  security  by  bond  or  otherwise,  see 
Hatchinson  v.  Central,  &a' 

As  to  the  determination  of  the  damages,  see  Shearman  v. 
N.  Y.,  &c.« 

As  to  the  effect  of  dismissal  and  an  appeal,  see  Gailford  v. 
Cornell. 

In  reference  to  the  admissibility  and  efTect  of  affidavits, 
see  Millikin  v.  Carey .^) 


In  New  Jersey,  the  Court  of  Chancery  shall  be  considered 
as  always  open  for  the  granting  of  injunctions.' 

No  injunction  shall  issue  to  stay  proceedings  at  law  in 
any  personal  action  after  verdict  or  judgment,  on  application 
of  the  defendant,  unless  the  amount,  with  costs,  is  deposited 
with  the  clerk,  or  unless  a  bond  satisfactory  to  the  Chancellor 
is  given,  with  condition  to  abide  any  order  or  decree  of  the 
Chancellor.  A  similar  provision  is  made,  in  reference  to 
security,  in  case  of  any  mixed  action  after  verdict  or  judg- 
ment. 

Provision  is  made  for  subsequently  inquiring  into  the 
sufficiency  of  the  bond,  ordering  further  security,  or,  in 
default  thereof,  dissolving  the  injunction. 

No  injunction  shall  be  granted  to  stay  proceedings  before 
verdict  or  judgment,  unless  the  Chancellor  is  satisfied  of  the 
complainant's  equity,  by  affidavit  or  otherwise. 

In  case  of  injunction  against  waste,  if  the  injunction  is 
violated,  an  attachment  of  contempt  may  issue,  and  the  party 
may  be  committed.^  • 

An  injunction  staying  proceedings  in  ejectment  was  granted 


>  2  Abb.  394;  also  O'DonneU  v. 
Mara,  3  Abb.  391 ;  Biggins  v.  Alien,  6 
How.  30 ;  Willett  v.  Stringer,  15, 310. 

'  11  How.  269  ;  also  Hope  v.  Acker, 
7  Abb.  308 ;  Wilde  v.  Joel,  15  How. 
320 ;  Qriffin  o.  SUte,  5  How.  205 ; 
Qoilford  v.  ComeU,  4  Abb.  220. 

*  4  Abb.  220 ;  also  Hope  v.  Acker, 
7  ib.  508 ;  Hojt  v.  Carter,  7  How.  140. 

*  3  Code  R.  250 ;  also  Levy  v.  Levy, 


6  Abb.  89 ;  Badger  v.  Wagstaff,  11 
How.  562 ;  Boome  v.  Webb,  1  Code 
R.  114 ;  Florence  o.  Bates,  2  ib.  110; 
Blatchford  v.  New  Haven,  Ae.,  7 
Abb.  322 ;  Schoonmaker  o.  Reformed, 
&c.,  5  How.  267  ;  Jaques  r.  Areeon, 
4  Abb.  282;  PoweU  v.  Clark,  5  Abb. 
70. 

•  Nix.  Dig.  97, 

•  lb.  97,  98. 
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for  the  loss  of  title  deeds,  but  dissolved  upon  answer  fully 
denying  all  knowledge  of  them.' 

An  injunction  will  not  be  dissolved  as  of  course  for  a 
mere  formal  or  technical  denial  of  the  charges  in  the  bill.' 
(See  Chap.  III.) 

The  objection  of  a  stale  claim  applies  only  to  the  demand 
of  the  complainant.  An  injunction  will  not  be  continued, 
upon  the  ground  that  a  claim  which  the  defendant  is  seeking 
to  enforce  at  law  is  stale.' 

(As  to  an  injunction  and  the  dissolving  thereof  in  case 
of  a  mine,  see  Boston,  &c.  v.  New  Jersey,  &c.,  2  Beasl.  215 ; 
New  Jersey,  &c.  v.  New  Jersey,  &c.,  2  Beasl.  822.) 

An  individual  can  enjoin  a  public  nuisance,  preventively, 
only  where  he  apprehends  an  injury  distinct  from  that  to  the 
public* 

Equity  will  not  enjoin  the  building  of  a  bridge  within 
certain  limits,  upon  the  claim  of  a  bridge  company  to  an 
exclusive  right  within  those  limits;  the  answer  showing  that 
the  bridge  of  the  complainants  has  been  so  far  appropriated 
to  the  uses  of  a  railroad,  as  to  render  it  inconvenient  and 
dangerous  for  ordinary  travel.' 

Where  a  bridge  was  technically  a  nuisance,  but  built  in 
good  faith  and  for  the  public  benefit,  under  claim  of  lawful 
authority;  it  was  held  that  the  court  would  not  restrain  it 
by  injunction  upon  an  information  of  the  attorney-general.* 

In  1790,  the  complainants  were  incorporated  with  autho- 
rity to  build  a  bridge  over  the  Hackensack  Eiver,  to  take 
tolls  from  man  and  beast.  It  was  also  provided  that  it 
should  not  be  lawful  for  any  person  to  erect  any  other 
bridge  over  the  river  for  a  hundred  years.  In  1860,  the 
legislature  gave  to  the  defendants  power  to  build  a  railway 
from  Hoboken  to  Newark,  with  the  necessary  viaduct  over 
this  river.  The  defendants  built  such  viaduct,  thus  described 
in  their  answer:  "A  structure,  so  as  to  lay  iron  rails  thereon, 

1  Homer  v.  Jobs,  2  Beasl.  19.  Ace.  Jersey,  &o.  v.  Hudson,  &o.,  ib. 

•  lb.  420. 

*  lb.  ^  Trenton,  &o.  v.  City,  &c.,  2  Beasl. 
«  AUen  V.  Board,  &o.,  2  Beasl.  67.  46. 

s  Allen  V,  Board,  &o.,  2  Beasl.  67. 
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upon  which  engines  and  cars  may  be  moved  and  propelled 
by  steam,  not  to  be  connected  with  the  shore  on  either  side 
of  said  river,  except  by  a  piece  of  timber  under  each  rail, 
and  in  such  a  manner,  as  near  as  may  be,  so  as  to  make  it 
impossible  for  man  or  beast  to  cross  said  river  upon  said 
structure,  except  in  the  cars  of  the  defendants;  that  the  only 
roadway  between  said  shores  and  said  structure  will  be  two 
or  more  iron  rails,  two  and  a  quarter  inches  wide,  four  and 
a  half  inches  high,  laid  and  fastened  upon  said  timber  four 
feet  ten  inches  asunder."  It  was  held  (in  a  learned  and  inge- 
niously critical  and  illustrative  opinion),  that  the  proposed 
structure  was  no  bridge,  within  the  meaning  of  the  plaintiffs' 
charter;  having  no  footway  for  man  or  beast,  and  it  being 
provided  that  the  plaintiffs  might  collect  tolls  from  men 
walking  over  their  bridge,  and  for  animals  walking  over  it, 
drawing  their  burthens,  while  the  defendants  could  not  col- 
lect tolls  for  such  use;  the  franchises  therefore  being  differ- 
ent: and  the  bill  was  accordingly  dismissed.^ 

(As  to  service  and  violation  of  an  injunction,  see  Haring 
V.  Kauffman,  2  Beasl.  S97.) 

In  Pennsylvania,  the  Supreme  Court  have  chancery  power 
and  jurisdiction,  for  the  prevention  or  restraint  of  the  com- 
mission or  continuance  of  acts  contrary  to  law  and  prejudicial 
to  the  interests  of  the  community  or  the  rights  of  individuals. 

No  injunction  shall  be  issued,  except  where  the  common- 
wealth or  a  city  or  county  is  complainant,  until  the  applicant 
gives  bond  with  sureties  for  all  damages  thereby  caused.  In 
the  case  excepted,  the  court  shall  expedite  the  cause  by  such 
orders  as  they  deem  expedient. 

No  courts  within  the  city  and  county  of  Philadelphia  shall 
grant  or  continue  injunctions  against  the  erection  or  use  of 
public  works  erected  or  in  progress  of  erection,  under  autho- 
rity of  the  legislature,  until  the  questions  of  title  and  dam- 
ages shall  be  submitted  and  finally  decided  by  a  common 
law  court. 

*  Froprs.,  &c.  r.  Hoboken,  &o.,  2  Beasl.  503. 
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Special  provision  is  made  for  seouritj,  in  case  of  appeal 
from  any  order  for  the  assignment  or  delivery  of  securities, 
documents,  chattels,  or  things  in  action.^ 

Any  bank,  against  which  the  auditor-general  has  proceeded 
for  alleged  insolvency,  if  it  denies  the  allegation,  may  apply 
for  an  injunction;  which,  after  notice,  and  the  finding  of  a 
jury  that  the  bank  has  at  all  times  redeemed  its  notes  in 
specie,  shall  be  granted. 

If  that  officer  fails  to  proceed  according  to  law  against  any 
bank,  a  creditor  of  the  bank  may  obtain  an  order  upon  him 
thus  to  proceed. 

If  any  bank  neglect  or  refuse  to  comply  with  a  legal  order 
of  the  auditor-general  to  do  any  act  deemed  necessary  for 
the  security  of  its  creditors;  the  court,  upon  his  petition, 
may  enjoin  such  bank  from  pursuing  its  banking  business, 
and  place  its  property  in  the  hands  of  a  receiver.* 

Provision  is  made  for  an  injunction  in  certain  cases  against 
the  erection  of  buildings  in  the  city  of  Philadelphia.^ 

In  case  of  ouster  and  exclusion  by  quo  toarranio^  execution 
shall  be  had  by  a  writ  of  injunction;  reciting  the  judgment 
and  enjoining  the  exercise  of  the  office,  &c.,  referred  to ;  to 
be  enforced  by  attachment  and  sequestration.^ 

In  Delaware,  upon  petition  of  one  holding  a  lien  upon 
real  estate,  the  Chancellor  may  award  an  injunction  against 
waste.' 

In  Maryland,  where  an  injunction  has  issued  against  waste, 
if  the  party  commits  or  authorizes  waste,  the  court  may  issue 
an  attachment  for  contempt,  and  punish  by  fine  or  imprison- 
ment, or  both.  On  complaint,  the  court,  either  before  or 
after  attachment  and  imprisonment,  may  ascertain  the  value 

1  Pord.   Dig.  404.      (As   to  the  101 ;  Cooper  v.  MattheTS,  5  Penn. 

rales  of  practice  in  this  State,  see  L.  J.  40.) 
"  Rules  of  Practice,  adopted  hy  the        *  Purd.  Dig.  83. 
Snpreme  Court  of  Pennsjrlyania,  May        *  lb.  781. 
27th,  1865."    See  also  Brightl.  Equ.        «  lb.  833. 
240 ;  Fowle  t7.  Spear,  7  Penn.  L.  J.        *  Laws  of  Delaware,  294. 
176;  Stephen  Girard,  4  Am.  L.  J. 
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of  the  waste,  and  require  payment  of  double  the  amount,  and 
enforce  it  by  attachment  for  contempt  or  fieri  fcLcias. 

Upon  application  by  an  executor  or  administrator  to  stay 
proceedings  at  law,  the  court  may  prescribe  the  penalty  of  a 
bond,  with  security,  to  perform  the  order  or  decree;  and 
may  decree  against  him  according  to  equity  and  good  con- 
science. 

Where  an  officer  is  prevented  by  injunction  from  selling 
personal  property  taken  in  execution ;  he  shall  restore  it,  and 
not  be  answerable  to  the  execution  plaintiff.^ 

Each  of  the  circuit  judges  may  grant  injunctions  in  his 
circuit 

Clerks  may  approve  injunction  bonds.' 

No  injunction  shall  be  granted  to  stay  any  sale,  or  pro- 
ceedings after  any  sale,  of  mortgaged  premises  (under  a 
power  of  sale),  unless  the  applicant  therefor  is  party  to  the 
mortgage,  or  claims  a  right  under  a  party  accruing  since  the 
recording  of  the  mortgage,  nor  without  an  allegation  on  oath 
of  full  or  partial  payment,  for  which  the  mortgagee  refuses  to 
give  credit,  or  fraud,  particularly  set  forth,  in  obtaining  the 
mortgage.  If  such  injunction  is  granted,  the  court  or  judge 
may,  after  ten  days*  notice,  hear  and  decide  on  a  motion  to 
dissolve  it ;  and,  if  obtained  by,  misrepresentation  and  for 
delay,  shall  award  ten  per  cent  interest  on  the  mortgage 
debt  from  the  granting  to  the  dissolving  of  the  injunction ; 
to  be  enforced  like  other  decrees.  The  complainant  or  some 
person  in  his  behalf  shall  give  bond,  with  at  least  two  good 
securities,  to  perform  the  decree;  upon  which  bond  the 
mortgagee  or  his  assigns  may  recover  all  the  debt,  damages, 
interest,  and  costs  decreed  on  dissolving  the  injunction.^ 

In  Ohio,  the  injunction  provided  by  the  Code  is  a  com- 
mand to  refrain  from  a  particular  act  It  may  be  the  final 
judgment  in  an  action,  or  may  be  allowed  as  a  provisional 
remedy ;  and  shall  be  by  order.    The  writ  of  injunction  is 

1  1  Md.  Uw8,  81.  •  lb.  109. 

•  lb.  82.         *  *  lb.  447. 
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abolished.  iDJunction  may  be  bad,  when  the  petition  shows 
a  title  to  relief,  consisting  in  the  restraint  of  the  commission 
or  coDtinuance  of  some  act,  the  commission  or  continuance 
of  which,  during  the  litigation,  would  produce  great  or  irre- 
parable injury,  or  when,  during  the  litigation,  the  defendant 
is  doing  or  threatens,  or  is  about  to  do,  or  is  procuring  or 
suffering,  some  act  in  violation  of  the  plaintiff's  rights,  and 
tending  to  render  the  judgment  ineffectual. 

Very  liberal  provision  is  made  as  to  the  courts  which  may 
grant  the  injunction.  Notice  is  authorized  to  be  given.  A 
party  who  has  answered  shall  not  be  enjoined  without  notice; 
but  may  be  restrained  until  the  application  for  an  injunction 
is  decided.  A  bond  shall  be  given,  with  sufficient  surety, 
for  all  damages.  Provision  is  made  in  regard  to  the  service. 
The  injunction  is  binding  from  the  time  the  party  has  notice, 
and  the  required  undertaking  is  executed.  No  injunction 
shall  be  granted  by  a  judge,  after  a  motion  therefor  has 
been  overruled  on  the  merits  by  his  court,  and,  if  refused  by 
the  court  in  which  the  action  is  brought  or  a  judge  thereof, 
it  shall  not  be  granted  to  the  same  applicant  by  an  inferior 
court  or  a  judge  thereof. 

Injunction  from  a  judge  may  be  enforced  as  the  act  of  the 
court.  Disobedience  may  be  punished  as  a  contempt  by  the 
court  or  a  judge  who  might  have  issued  it  in  vacation.  An 
attachment  may  be  issued,  and  the  party  required  to  pay  a 
fine  not  exceeding  two  hundred  dollars,  make  immediate 
restitution,  and  give  further  security,  or  else  committed. 

Where  a  surety  has  left  the  State  or  is  insufficient,  the 
court  may  vacate  the  injunction,  unless  a  new  security  is 
given. 

Affidavits  may  be  used.  If  the  injunction  is  granted 
without  notice,  the  defendant,  at  any  time  before  trial,  may 
apply  to  have  it  vacated  or  modified.  The  application  may 
be  made  upon  the  petition  and  accompanying  affidavits,  or 
upon  affidavits  for  the  defendant,  with  or  without  answer. 
If  made  upon  affidavits  for  the  defendant,  the  plaintiff  may 
offer  affidavits  and  new  evidence. 
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A  defendant  may  have  an  injunction  upon  an  answer  in 
the  nature  of  a  counterclaim.    He  shall  proceed  as  abore.^ 

No  security  is  required  from  the  attorney-general,  when 
he  proceeds  by  injunction  on  behalf  of  the  State.* 

In  Michigan,  provision  is  made  for  the  security  to  be 
given  in  case  of  injunctions  restraining  proceedings  to  en- 
force judgments.  So  also,  with  special  reference  to  suits 
brought  for  the  recovery  of  lands.  Also  for  determining 
the  damages  upon  dissolution  of  the  injunction.  In  case  of 
alleged  actual  fraud,  the  above  provisions  may  be  dispensed 
with.» 

Provision  is  made  for  restraining  proceedings  against  cor- 
porations or  its  officers  in  certain  cases.^ 

An  appeal  lies  from  an  order  adjudging  a  party  guilty  of 
contempt  in  violating  an  injunction,  and  awarding  a  sum  of 
money  as  indemnity.* 

An  injunction  bill,  strictly,  is  one  asking  no  other  relief. 
If  other  relief  is  asked,  the  injunction  is  auxiliary,  and  falls 
with  the  bill* 

Though  a  party  in  possession  be  enjoined  from  committing 
trespasses,  interfering  with  the  possession,  or  entering ;  he 
cannot  be  punished  as  for  contempt,  for  maintaining  his  pos- 
session by  force.  Even  a  wrongdoer  cannot  be  turned  out 
of  possession  by  an  ex  parte  preliminary  order  or  process.^ 

In  Wisconsin,  the  Supreme  Court  may  grant  writs  of  in- 
junction." 

So  also  the  Circuit  Courts.* 

The  writ  of  injunction  is  abolished.  The  injunction  pro- 
vided for  by  law  is  a  command  to  refrain  from  a  particular 
act.    It  may  be  the  final  judgment  in  an  action,  or  may  be 

'  Curwen's  Laws  of  Ohio,  1200.  '  BlAckwood  v.   Van  Vleet,   11 

*  lb.  1108.  Mioh.  252. 

*  2  Michigan  Comp.  L.  1021.  ^  People  v.  Simonson,  10  Mich. 
«  lb.  1299.  335. 

*  People  V.  Messier,  9  Mich.  492.  <■  Wise.  Rev.  Sts.  639. 

B  lb.  644. 
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allowed  as  a  provisional  remedy.  The  order  may  be  made 
by  the  coart  in  which  the  action  is  brought,  or  a  judge 
thereof,  or  a  county  judge,  or  court  commissioner;  and  when 
made  may  be  enforced  as  the  order  of  the  court. 

When  the  complainant  appears  by  his  complaint  entitled 
to  relief  by  restraining  the  commission  or  continuance  of 
some  act,  which  during  the  litigation  would  be  injurious  to 
hio),  or  when,  during  the  litigation,  the  defendant  is  doing, 
or  threatens,  or  is  about  to  do,  or  procuring  or  suffering 
some  act  in  violation  of  the  plaintiff's  rights,  respecting  the 
subject  of  the  action,  and  tending  to  render  the  judgment 
ineffectual;  such  act  may  bo  temporarily  enjoined.  So 
when,  pending  an  action,  it  appears  by  affidavit  that  the  de« 
fendant  threatens  or  is  about  to  remove  or  dispose  of  his 
property  in  fraud  of  creditors. 

The  injunction  may  be  granted  at  the  commencement  of 
the  action,  or  any  time  after,  before  judgment  A  copy  of 
the  affidavit  must  be  served  with  the  injunction. 

An  injunction  is  not  allowed  after  answer,  unless  upon 
notice  or  an  order  to  show  cause.  But  in  such  case  the  de- 
fendant may  be  restrained,  until  the  decision  of  the  court  or 
judge,  granting  or  refusing  the  injunction. 

In  the  absence  of  express  provision  by  statute,  the  plain- 
tiff shall  give  a  written  undertaking,  with  or  without  securi- 
ties, to  pay  damages,  not  exceeding  a  certain  sum,  if  the 
injunction  be  refused ;  the  amount  to  be  ascertained  by  ref- 
erence or  otherwise,  as  the  court  shall  direct 

The  defendant  may  be  allowed  a  hearing,  if  thought  pro- 
per, and  restrained  in  the  mean  time. 

An  injunction  to  suspend  the  general  and  ordinary  busi- 
ness of  a  corporation  shall  not  be  granted  except  by  the 
court  or  a  judge  thereof;  nor  without  notice,  unless  the  people 
are  a  party,  until  the  plaintiff  give  security  to  pay  all  dam- 
ages (settled,  as  above).' 

A  railroad  company,  which  neglects  for  six  months  after 

■  Wiflo.  Rd7.  St8.  735. 
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taking  or  appropriating  land,  to  pay  therefor,  may  be  en- 
joined from  the  use  thereof  till  payment.^ 

The  time,  daring  which  an  action  is  restrained  by  injanc- 
tion,  is  excepted  from  the  statute  of  limitations.* 

Appeals  in  case  of  injunction  are  regulated.' 

No  injunction  shall  be  dissolved  at  chambers  but  by  a  cir- 
cuit judge.* 

Provision  is  made  for  injunction  against  waste.'  AIsq  in 
case  of  a  meandered  river.* 

The  Circuit  Court,  upon  complaint  under  direction  of  the 
attorney-general,  may  enjoin  a  corporation  from  assuming 
or  exercising  any  franchise,  &C.,  or  transacting  any  business, 
not  authorized  by  the  charter.  It  may  also  enjoin  an  indi- 
vidual from  unlawfully  exercising  any  corporate  rights,  &cJ 

In  Missouri,  injunctions  may  be  granted  by  the  Circuit 
Court  or  a  judge  in  vacation,  or,  in  cases  specified,  by  the 
county  court  or  any  two  justices  in  vacation. 

A  temporary  injunction  lies,  when  the  petition  shows 
ground  for  restraining  the  commission  or  continuance  of 
some  act,  which  during  the  litigation  would  be  injurious,  or 
when  during  the  litigation  the  defendant  is  doing,  or  threat- 
ens, or  is  about  to  do  some  act  in  relation  to  the  plaintiff's 
rights  respecting  the  subject  of  action,  and  tending  to  render 
the  judgment  ineffectual. 

Before  injunction  to  stay  proceedings,  notice  is  required. 

No  injunction  shall  be  granted  to  stay  any  judgment  or 
proceeding,. except  so  much  of  the  recovery  or  cause  of  action 
as  the  plaintiff  shall  show  himself  equitably  entitled  to  be 
relieved  against,  and  so  much  as  will  cover  costs. 

The  injunction  operates  as  a  release  of  errors. 

No  injunction,  unless  on  final  hearing  or  judgment,  shall 
issue,  without  a  bond  with  security  for  the  amount  or  other 
matter  to  be  enjoined  and  all  damages ;  to  abide  the  decision 

>  WUo.  R4jy.  St8.  737.  »  lb.  855.   * 

•  lb.  823.  •  lb.  857. 

»  lb.  826.  »  lb.  874. 
«  lb.  826. 
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thereon,  and  pay  all  damages  and  costs  adjudged,  in  case  of 
dissolution. 

Upon  dissolution,  in  whole  or  in  part,  damages  shall  be 
assessed  by  a  jury,  if  demanded;  otherwise  by  the  court; 
not  to  exceed  ten  per  cent.,  exclusive  of  legal  interest  and 
costs,  where  money  or  proceedings  for  collection  of  any 
money  or  demand  have  been  enjoined.  The  court  shall 
enter  judgment  upon  the  bond,  and  issue  execution  or  pro- 
ceed otherwise,  according  to  rules  and  practice. 

When  a  court  is  applied  to  for  injunction  upon  its  own 
proceedings,  no  notice  is  required,  unless  prescribed  by  rules 
of  court. 

Successive  injunctions  are  provided  against. 

Violation  of  an  injunction  is  punishable  by  commitment 
as  a  contempt. 

After  answer,  a  motion  may  be  made  to  dissolve.  Testi- 
mony may  be  introduced,  and  the  court  shall  decide  there- 
upon, without  being  bound  by  the  answer.  / 

Provision  is  made  for  postponement,  for  the  purpose  of 
disproving  the  bill  or  answer.  Also  in  reference  to  affida- 
vits, depositions,  and  notice. 

A  married  woman  may  have  an  injunction  against  her 
husband,  when  from  habitual  interference  or  other  cause  he 
is^about  to  squander  and  waste  her  separate  property,  or 
fraudulently  convert  it  to  his  own  use. 

Special  provision  is  made  for  proceedings  in  the  county  of 
St.  Louis.' 

Upon  dissolution  of  an  injunction  against  a  judgment,  it 
is  erroneous  to  enter  judgment  upon  the  bond.' 

The  State  has  no  interest  in  the  matter  of  restraining  a 
county  court  from  issuing  its  bonds  or  levying  a  tax  to  pay 
for  a  subscription  to  the  stock  of  a  railroad;  and.  cannot 
therefore  be  properly  made  plaintiff  in  a  bill  for  injunction, 
at  the  relation  of  an  individual.' 

An  officer  upon  an  execution  against  A.  seized  personal 

>  2  Miss.  Bey.  SU.  1247.  *  State  v,  Parkyitte,  32  Mis.  496. 

*  Boaoh  V.  Burnes,  33  Mis.  319. 
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property,  which  was  replevied  by  B.  In  the  replevin  suit, 
the  ofBoer  had  judgment  against  B.  and  his  securities  in  the 
bond  for  the  value  of  the  property,  and  A.  afterwards  as- 
signed to  B.  the  surplus  over  the  execution  and  costs.  Held, 
B.  could  not  enjoin  the  officer  from  collecting  the  full  amount 
of  the  judgment/ 

In  Tennessee,*  injunctions  are  granted  by  the  chancellors 
and  circuit  judges,  and  judges  of  special  courts.  The  party 
must  state  in  his  bill  or  petition  that  it  is  the  iSrst  applica- 
tion. If  an  application  is  made  and  refused,  no  other  shall 
be  granted,  except  by  the  court  in  which  the  bill  is  filed. 

The  clerk  and  master  shall  take,  besides  the  usual  bond 
for  prosecution  of  the  suit,  a  bond  conditioned,  according  to 
the  object  of  the  bill,  as  follows : — 

In  case  of  judgment,  to  pay  the  amount  of  it  with  interest, 
damages,  and  costs,  or  to  perform  the  decree  of  the  court  if 
the  injunction  is  dissolved,  and  also  to  pay  all  damages 
caused  by  the  wrongful  suing  out  of  the  attachment  If 
before  judgment  at  law  the  investigation  of  the  questions 
has  been  drawn  by  injunction  into  the  Court  of  Chancery,  as 
having  concurrent  jurisdiction,  the  condition  shall  be  to  pay 
costs  and  damages  awarded  by  the  chancery  court  on  dismiss* 
ing  the  bill. 

If  the  object  is  to  enjoin  a  money  demand  after  judgment^ 
the  penalty  shall  be  in  double  the  judgment  or  sum  sought 
to  be  enjoined.  In  all  other  cases,  such  sum  as  the  court 
shall  order.    If  no  order,  in  the  sum  of  five  hundred  dollars. 

The  damages  may  be  ascertained  by  the  court  in  which 
the  cause  is  heard  and  injunction  dissolved,  upon  reference 
to  the  clerk  and  master,  and  proof,  or  upon  an  issue  of  fact 
before  a  jury. 

If  the  defendant  evade  or  attempt  to  evade  service  of  the 
injunction,  leaving  a  copy  at  his  residence  shall  be  sufficient 
service. 

A  defendant  may  move  to  modify  or  dissolve  an  injunc- 

1  Hobenthalp.  Wat0on.34  Mis.  183.        '  Bto.  of  TannMse^— Ii^anotfon. 
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tion  in  vacation,  before  the  Chancellor  of  the  diyision  in 
vhich  the  bill  is  filed,  either  for  want  of  equity  in  the  bill, 
or  upon  the  coming  in  of  the  answer,  to  be  heard  upon  cer- 
tified copies. 

A  motion  to  dissolve  may  be  made  at  any  time,  upon  an* 
swer,  or  for  want  of  equity  on  the  face  of  the  bill. 

Pending  exceptions  to  the  answer,  a  motiou  to  dissolve 
upon  the  answer  does  not  lie,  unless  the  motion  would  not 
be  afiected  by  such  exceptions. 

Upon  dissolution  of  an  injunction  to  stay  proceedings 
upon  a  judgment  for  money,  in  whole  or  in  part,  the  decree 
interlocutory  or  final  shall  be  entered  against  the  complain- 
ant and  sureties  for  such  amount  as  the  court  may  order ; 
and  executioD  may  issue  thereoo. 

In  case  of  the  dissolving  of  an  interlocutory  injunction 
upon  a  judgment  for  money,  the  defendant  shall  give  a  re- 
funding bond,  in  double  the  sum  to  be  collected,  conditioned 
to  refund  it,  if  so  ordered  on  final  bearing;  upon  which 
bond  the  court  may  render  a  decree. 

(There  are  some  other  provisions,  not  requiring  to  be  stated.) 

In  Kentucky,  when  an  injunction  is  dissolved,  the  plaintiff 
shall  be  decreed  to  pay  the  costs  occasioned  thereby.^ 
A  judge  of  the  Court  of  Appeals  may  reinstate  injunctions.* 
The  presiding  judge  of  the  County  Court  may  grant  in- 
junctions . 

In  Illinois,  the  Supreme  and  Circuit  Courts,  and  any  judge 
thereof  in  vacation,  may  grant  writs  of  injunction.  But  not 
to  stay  proceedings  under  a  judgment  of  a  justice  of  the 
peace,  for  a  sum  not  exceeding  twenty  dollars,  besides  costs. 

An  injunction  firom  the  Supreme  Court  or  a  judge  thereof 
shall  be  returnable  into  the  circuit  of  the  proper  county. 

An  injunction  to  stay  a  suit  or  judgment  at  law  shall  be 

>  1  Kj.  ReT.  Sts.  291.  •  lb.  325. 

•  lb.  304. 
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in  the  same  oooDty,  and  the  writ  of  subpcena  may  be  sent 
into  any  county  where  the  defendant  resides. 

Injunction  of  a  judgment  shall  be  only  for  such  sum  as 
the  party  is  not  equitably  bound  to  pay,  and  costs.  An  in- 
junction shall  operate  as  a  release  of  errors.  A  bond  is 
given,  with  surety,  for  all  money  and  costs  due  or  to  be  due 
to  the  plaintiff  at  law,  and  all  costs  and  damages  awarded  in 
case  of  dissolution.  If  dissolved,  wholly  or  in  part,  the  com* 
plainant  shall  pay,  exclusive  of  legal  interest  and  costs,  such 
damages  as  the  court  shall  award,  not  exceeding  ten  per  cent., 
and  the  clerk  shall  issue  execution  thereof  with  execution 
on  the  judgment. 

For  disobedience  and  breach  of  an  injunction,  an  attach- 
ment for  contempt  may  issue,  from  the  judge  who  granted 
it,  or,  if  granted  in  open  court,  from  any  judge  of  that  court, 
in  vacation.  Unless  disproved  or  purged,  the  party  may  be 
committed  till  the  sitting  of  the  court  in  which  the  injunction 
is  pending,  or  bail  taken  for  his  appearance. 

Upon  filing  an  answer,  a  dissolution  may  at  any  time  be 
moved  for.  Testimony  is  admissible,  and  the  answer  need 
not  be  taken  as  true.  For  the  purpose  of  meeting  the  an- 
swer, alleged  to  be  untrue,  by  testimony  to  be  subsequently 
procured,  the  case  may  be  continued.  The  testimony  shall 
be  by  depositions,  except  the  affidavits  filed  with  the  bill  or 
answer.  The  depositions  may  be  read  on  the  final  hearing 
of  the  cause.' 

Proceedings  upon  an  execution,  issued  on  a  judgment  by 
confession  or  warrant  of  attorney  on  a  demand  not  due,  may 
be  enjoined  by  the  Circuit  Court  for  the  county.  A  bond  is 
required,  as  in  other  cases.' 

Bills  for  injunctions  of  proceedings  at  law  shall  be  filed  in 
the  office  of  the  Circuit  Court  of  the  county  where  the  record 
of  the  proceedings  is  made.^ 

Injunctions  by  masters  in  chancery  are  authorized,  in  the 
absence  of  a  judge.'* 

■  1  SUtutes  of  niinoiB,  147.  *  lb.  138. 

«  lb.  164.  «  lb.  146. 
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FrovisioQ  is  made  for  motions  to  dissolve  in  vacation.^ 

Upon  application  of  bank  commissioners,  for  violation  of 
the  provisions  of  the  act  relating  to  them,  by  any  bank,  cor- 
poration, broker,  banker,  dealer  in  money,  produce  or  foreign 
merchandise,  or  their  officer,  clerk,  agent  or  employ^;  an 
injunction  may  be  issaed,  to  be  enforced  according  to  the 
proceedings  in  chancery.  And  a  bank  may  thereupon  be 
put  into  liquidation.* 

Where  a  town  collector  is  enjoined  from  the  collection  of 
taxes  for  wrongful  assessment,  the  board  of  supervisors  may 
order  a  re-assessment.' 

Injunctions  may  issue  in  behalf  of  the  State.^ 

Writs  of  injunction  may  be  issued  by  judges  of  the  cir- 
cuit courts. 

A  perpetual  injunction  will  be  granted  against  a  sale  on 
mortgage,  where  the  mortgagor,  wholly  under  the  control  of 
the  mortgagee,  is  made  imbecile  by  habitual  intemperance, 
and  nearly  insane;  no  consideration  being  proved.^ 

A  bill  to  enjoin  a  judgment  will  be  dismissed,  unless  it 
not  only  show  why  the  evidence  was  not  saved  by  excep- 
tions, but  what  the  evidence  was  which  authorized  the  judg- 
ment, and  the  grounds  of  defence,  the  reason  why  it  was  not 
made,  and  other  necessary  facts.^ 

An  injunction  may  be  had  against  the  collection  of  the 
obligations  originally  given  for  the  support  of  a  railroad,  if 
the  company  discontinue  the  work,  or  attempt  to  misapply 
its  funds,  or  radically  to  change  the  character  of  the  enter- 
prise. 

One  in  quiet  possession  as  owner  may  have  an  injunction 
against  dispossession  by  process  in  a  litigation  to  which  he 
was  no  party .' 


I  1  Statutes  of  niinois,  149. 
«  lb.  123. 
»  lb.  361. 

*  lb.  643  ;  2  lb.  1168. 

*  1  lb.  125. 

*  Van  Horn  v.  Eeenan,  28  HI.  445. 


^  Buntain  v,  Blaokbam,  27  m. 
406. 

8  Illinois,  &o.  V.  Cook,  29  lU.  237. 

'  Goodnough  v,  Sheppard,  28  111. 
81. 
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An  injunction  bond  inoludes  costs,  if  awarded  on  dissola- 
tion.^ 

Damages  may  be  recovered  npon  the  bond,  whether 
awarded  on  dissolution,  or  afterwards,  or  in  a  different  pro- 
ceeding.* 

In  Indiana,  injunctions  may  be  granted,  to  stay  waste;  to 
stay  all  proceedings  on  judgments  at  law;  to  stay  and  sus- 
pend proceedings  on  suits  pending  before  the  Circuit  Court 
or  court  of  inferior  jurisdiction ;  to  exercise  all  powers  usual 
and  necessary  for  courts  of  chancery,  in  granting  and  enforc- 
ing restraining  orders  and  injunctions;  and  to  issue  all  requi- 
site and  usual  (in  chancery)  process. 

No  injunction  lies,  except  in  case  of  emergency,  till  ten 
days'  previous  notice,  unless  applied  for  in  open  court,  in 
relation  to  a  suit  pending  therein. 

A  judgment  in  a  personal  action  shall  not  be  enjoined, 
without  a  bond  with  surety  for  its  amount,  interest,  and 
costs,  and  the  damages  and  costs  of  the  injunction,  if  dis- 
solved. And  the  complainant  shall  also  indorse  and  sign 
on  his  bill  a  release  of  errors,  when  required. 

Injunction  shall  be  limited  to  the  amount  of  the  judgment 
not  equitably  due. 

No  injunction  shall  issue  to  stay  proceedings  at  law  after 
judgment  in  an  action  for  lands,  without  a  bond  with  surety 
for  all  damages  and  costs. 

In  other  cases,  a  bond  shall  be  given  for  damages  and 
costs. 

Ten  per  cent,  damages  upon  dissolution  of  injunction  to 
stay  proceedings  after  judgment 

In  case  of  injunction  against  a  suit  for  land  after  verdict 
or  judgment,  the  damages,  upon  dissolution,  shall  include  the 
rents  and  profits,  and  all  waste  subsequent  to  the  injunction. 

Upon  the  granting  or  continuance  of  an  injunction,  the 

1  Hibbard  v.  MoEindlej,  28  lU.        *  lb. 
240. 
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oonrt  may  impose  equitable  terms  and  oonditions  on  the 
party  obtaining  it 

When  an  injanclion  is  allowed  after  judgment,  all  ofBcers 
of  the  court,  the  party,  his  agent  and  attorney  shall  suspend 
proceedings,  and  any  process  issued  shall  be  stayed. 

A  writ  of  injunction  is  not  necessary. 

Provision  is  made  for  repayment  of  money  collected  on 
execution  by  the  sheriff. 

Also  for  an  attachment  for  contempt,  upon  violation  of  an 

injanction  against  waste. 

Particular  provision  ia  also  made  as  to  motions  for  disso- 
lution. 

Jurisdiction  is  given  to  the  probate  courts.^ 

As  to  the  authority  of  one  court  over  another,  see  the 
Indiana,  &c.  v.  Williams.' 

The  collection  of  illegal  taxes  may  be  enjoined.' 

An  injunction  will  not  be  granted,  upon  the  principle  of 
marshalling  securities,  where  a  judgment  is  recovered  against 
A.  and  B.,  and  the  property  of  A.  has  been  conveyed  under 
a  junior  lien  to  C,  and  the  property  of  B.  to  D.,  and  the 
judgment  creditor  seeks  and  enforces  payment  in  the  first 
instance  from  the  property  of  A.^ 

Land  was  conveyed  to  the  defendants,  trustees  of  a  reli- 
gious society,  of  which  the  plaintiffs  were  members,  for  its 
use,  according  to  the  discipline  of  the  General  Conference. 
The  society  having  erected  a  church,  with  a  basement  for  a 
prayer-room,  the  trustees  leased  the  latter  to  a  teacher  of  a 
common  day  school,  with  leave  to  adapt  it  to  his  business. 
Held,  an  injunction  should  be  granted.' 

An  injunction  or  temporary  restraining  order  is  rightly  dis- 
solved, unless  the  complaint  allege  sufficient  ground  therefor.^ 

An  injunction  cannot  be  granted  by  a  master  commis- 
sioner.' 

I  Indiana  Rev.  Sts.  861.    See  p.        *  Perry  v.  McEwen,  22  Ind.  440. 
643.  '  Sutherland  v.  The  Lagro,  &o., 

>  22  Ind.  198.  19  Ind.  192. 

*  The  Toledo,  &c.  v.  Lafayette,  22        ^  QlasB  v.  The  Board,  &o.,  16  Ind. 

Ind.  262.  113. 

«  Sanders  v.  Cook,  22  Ind.  436. 
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A  judge  of  the  Circuit  Court  granted  an  injunction  in 
vacation  without  notice.  At  the  next  term,  the  defendants 
appeared  and  demurred,  and,  pending  the  demurrer,  prayed 
an  appeal  from  the  original  order.  Held,  allowable,  and 
that  the  order,  without  notice,  was  erroneous.' 

But  a  temporary  restraining  order  of  the  court  or  a  judge 
is  not  appealable  to  the  Supreme  Court' 

In  Minnesota,  the  District  Court  or  a  judge  thereof  may 
grant  writs  of  injunction  in  all  civil  actions,  on  complaint, 
and,  when  a  counterclaim  or  equities  in  the  nature  of  one 
are  set  up  in  an  answer,  then  on  such  answer  affidavits  are 
allowed.  Such  writs  may  be  granted  in  the  progress  of  any 
action,  either  by  petition  duly  verified,  or  on  affidavits,  or 
both.  But  no  injunction  shall  issue  to  stay  proceedings  in 
any  civil  action,  before  final  decision.^ 

Provision  is  made  for  injunction  against  corporations,  and 
individuals  claiming  corporate  powers.^  Also  against  insol- 
vent corporations.'  For  appeal.^  And  in  reference  to  the 
general  course  of  proceeding,  security,  &c.^ 

In  Oregon,  no  writ  of  injunction  shall  be  issued,  but  upon 
bill  or  petition,  filed,  and  verified  by  oath.  It  may  be  issued 
by  the  court  or  a  judge  in  vacation.  A  bond  shall  be  given, 
with  surety,  to  abide  the  decision,  and  pay  all  damages  and 
costs  adjudged  in  case  of  dissolution.  In  case  of  proceed- 
ings at  law,  the  bond  shall  be  for  payment  of  all  moneys  and 
costs  due  or  to  become  due  from  the  complainant,  and  all 
decreed  against  him  upon  dissolution. 

In  case  of  injunction  to  stay  proceedings  at  law  for  re- 
covery of  money,  upon  dissolution,  and  dismissal  of  the  bill, 
the  court  shall  render  a  decree  for  the  debt  or  damages,  in- 
terest and  costs  accruing  in  chancery,  with  five  per  cent  on 
the  debt  and  interest    When  an  officer  has  received  money 

1  Flagg  V.  Sloan,  16  Ind.  432.  «  lb.  606. 

'  Cincinnati,  &o.  v.  Hnnoheon,  16  *  lb.  607. 

Ind.  436.  •  lb.  621. 

^  Bts.  of  Minnea.  480.  ^  670-1. 
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on  an  execution  wbich  is  enjoined,  the  officer  shall  repay  the 
money,  retaining  costs  of  collection  ;  if  it  has  not  been  paid 
over.'    (The  same  provision  is  made  in  Indiana.) 

In  Kansas,  injunctions  may  be  dissolved  or  modified  in 
vacation.* 

An  injunction  is  a  command  to  refrain  from  a  particular 
act  It  may  be  final  or  provisional — the  latter  by  order. 
The  writ  of  injunction  is  abolished.  (The  circumstances 
under  which  injunction  is  allowed  are  substantially  the  same 
as  in  other  western  States,  and  similar  to  those  in  New  York. 
Also  the  provisions  as  to  security  and  notice.)  The  order 
of  injunction  is  addressed  to  the  party  enjoined,  states  the 
injunction,  and  is  issued  by  the  clerk.  When  allowed  at 
the  commencement  of  the  action,  the  clerk  indorses  upon 
the  summons  "  injunction  allowed,"  and  no  order  is  neces- 
sary;  nor  in  case  of  notice  of  the  application.  An  injunc- 
tion is  binding  from  notice.  Provision  is  made  against  suc- 
cessive injunctions.  An  injunction  granted  by  a  judge  may 
be  enforced  as  the  act  of  the  court.  Disobedience  may  be 
punished  as  a  contempt.  The  party  may  be  fined  not  ex- 
ceeding two  hundred  dollars,  required  to  make  immediate 
restitution,  and  give  security — or  committed.  Further  secu- 
rity is  provided  for  in  case  of  removal  or  insufficiency. 
Affidavits  are  allowed.  Provision  is  made  for  modifying  or 
dissolving  the  injunction.^ 

Provision  is  made  for  enjoining  the  transfer  of  or  inter- 
ference with  property  by  a  judgment  debtor.* 

In  Iowa,'  an  injunction  may  be  granted  as  an  independent 
means  of  relief  or  as  auxiliary  to  other  proceediDgs,  in  ac- 
cordance with  the  rules  heretofore  observed,  except  as  herein 
modified. 

When  applied  for  as  an  independent  means  of  relief,  the 

1  Oregon  Sts.  202.  *  lb.  208. 

*  Comp.  Laws  of  Kansas,  454.  *  Iowa  Code,  Chapters  112,  114, 

*  lb.  164.  126, 141. 
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petition  must  be  sworn  to  and  presented  to  the  District  Court, 
if  in  session  in  the  county,  for  an  allowance  of  the  injunc- 
tion. If  not  in  session,  application  for  that  purpose  may  be 
made  to  any  judge  of  the  Supreme  Oourt  or  District  Court, 
or  to  the  judge  of  the  County  Court  of  the  proper  county. 

If  the  order  of  allowance  is  made  by  the  court  in  session, 
the  clerk  shall  make  an  entry  thereof  in  the  court  record, 
and  issue  the  writ  accordingly.  If  made  in  vacation,  the 
judge  must  indorse  the  said  order  upon  the  petition. 

When  it  is  a  mere  auxiliary  measure  resorted  to  during 
the  trial  of  the  principal  cause,  the  terms  on  which  it  is 
allowed,  as  well  as  the  kind  of  notice  to  be  given  to  the  op- 
posite party,  shall  be  such  as  the  oourt  prescribes. 

In  both  the  cases  contemplated  in  the  last  section,  the 
order  of  allowance  must  direct  the  writ  to  issue  only  after 
the  filing  of  a  bond  in  the  office  of  the  Clerk  of  the  District 
Court,  in  a  penalty  to  be  therein  fixed,  with  sureties  to  be 
approved  by  said  clerk  (unless  the  court  or  judge  granting 
the  said  order  has  previously  approved  said  sureties),  and 
conditioned  for  the  payment  of  all  the  damages  which  may 
be  adjudged  against  the  petitioner  by  reason  of  such  injunc- 
tion. 

When  proceedings  in  a  civil  action  are  sought  to  be  en- 
joined, the  suit  must  be  brought  in  the  county  wherein  such 
proceedings  are  pending.  The  bond  must  also  in  that  case 
be  further  conditioned  to  pay  any  judgment  that  may  be 
ultimately  recovered  against  the  party  who  seeks  the  injunc- 
tion, for  the  cause  of  action  on  which  the  suit  sought  to  be 
enjoined  is  founded. 

The  penalty  of  the  bond  must  be  fixed  by  the  court  or 
judge  who  makes  the  order,  and  must  be  doubly  sufficient 
to  cover  any  probable  amount  of  liability  to  be  thereby  in- 
curred. 

Upon  the  filing  of  the  bond  as  required,  the  clerk  must 
issue  the  writ  of  injunction  as  directed  by  the  order  of 
allowance. 

The  court  or  judge  before  granting  the  writ  may,  if 
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deemed  advisable,  allow  the  defendant  an  opportunity  to 
show  cause  why  such  order  should  not  be  granted. 

If  the  writ  is  granted  without  allowing  the  defendant  to 
show  cause,  he  may  at  any  time  before  the  next  term  of  the 
court  apply  to  the  ju^ge  who  made  the  order  to  vacate  or 
modify  the  same. 

Such  application  must  be  with  notice  to  the  plaintiff,  and 
may  rest  upon  the  ground  that  the  order  was  improperly 
granted,  or  it  may  be  founded  upon  affidavits  on  the  part  of 
the  defendant  In  the  latter  case  the  plaintiff  may  fortify 
his  application  by  counter-affidavits  and  have  reasonable 
time  therefor. 

The  judge  may  thereupon  decide  the  matter  at  once,  unless 
some  good  cause  for  delay  be  shown.  But  the  vacation  of 
the  order  shall  not  prevent  the  cause  from  proceeding,  if  any- 
thing be  left  to  proceed  upon. 

Any  judge  of  the  Supreme  or  District  Court,  being  fur- 
nished with  an  authenticated  copy  of  the  writ  of  injunction, 
and  also  with  satisfactory  proof  that  such  injunction  has 
been  violated,  shall  issue  his  precept  to  the  sheriff  of  the 
county  where  the  violation  of  the  injunction  occurred,  or  to 
any  other  sheriff  (naming  him)  more  convenient  to  all  parties 
concerned,  directing  him  to  attach  said  defendant  and  bring 
him  forthwith  before  the  same  or  some  other  judge,  at  a  place 
to  be  stated  in  said  precept. 

I^  when  thus  produced,  he  files  his  affidavit  denying  or 
sufficiently  excusing  the  contempt  charged,  he  shall  be  re- 
leased, and  the  affidavit  shall  be  filed  with  the  clerk  of  the 
court  for  preservation. 

But  if  he  failed  to  do  so,  the  judge  may  require  him  to 
give  bond,  with  surety,  for  his  appearance  at  the  next  term 
of  the  court,  and  also  for  his  future  obedience  to  the  injunc- 
tion, which  bond  shall  be  filed  with  the  clerk. 

If  he  fail  to  give  such  security,  he  may  be  committed  to 
the  jail  of  the  county  where  the  proceedings  are  pending, 
until  the  next  term  of  the  court. 

35 
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If  the  security  be  given,  the  court  at  the  next  term  shall 
act  upon  the  case,  and  punish  the  contempt  in  the  usual 
mode. 

The  defendant  may  move  to  dissolve  the  injunction,  either 
before  or  after  the  filing  of  the  answer. 

Issue  may  be  joined  on  the  defendant's  answer,  and  a  trial 
had  as  in  other  cases. 

When  practicable,  the  whole  matter  connected  with  the 
injunction  shall  be  disposed  of  on  such  trial,  and  complete 
justice  administered  to  aU  parties. 

Only  one  motion,  to  dissolve  or  modify  an  injunction  upon 
the  whole  case,  shall  be  allowed. 

Upon  the  dissolution,  in  whole  or  in  part,  of  an  injunction 
to  stay  proceedings  upon  a  judgment  or  final  order,  the  dam- 
ages shall  be  assessed  by  the  court,  which  may  hear  the  evi- 
dence and  decide  in  a  summary  way,  or  may,  on  the  request 
of  either  party,  cause  a  jury  to  be  empanelled  to  find  the 
damages.  Where  money  is  enjoined,  the  damages  may  be 
any  rate  per  cent,  on  the  amount  released  by  the  dissolution, 
which,  in  the  discretion  of  the  court,  may  be  proper,  not  ex- 
ceeding ten  per  cent.  And  where  the  delivery  of  property 
has  been  delayed  by  the  injunction,  the  value  of  the  use, 
hire,  or  rent  thereof  shall  be  assessed.  Judgment  shall  be 
rendered  against  the  party  who  obtained  the  injunction,  for 
the  damages  assessed,  and  against  the  surety  of  such  party. 

For  good  cause  shown,  a  judge's  order  may  issue  in  vaca- 
tion, directing  any  of  the  ofBcers  of  the  court  in  relation  to 
the  discharge  of  their  duties. 

Such  order  shall  be  in  force  only  during  the  vacation  in 
which  it  is  granted,  and  for  the  first  two  days  of  the  ensuing 
term. 

The  judge  granting  it  may  require  the  filing  of  a  bond, 
as  in  case  of  an  injunction,  unless,  from  the  nature  of  the 
case,  such  requirement  would  be  clearly  unnecessary  and 
improper. 

In  all  cases  of  breach  of  contract  or  other  injury,  where 
the  party  injured  is  entitled  to  maintain,  and  has  brought  an 
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action  by  ordinary  proceedings,  he  may,  in  the  same  cause, 
pray  and  have  a  writ  of  injunction  against  the  repetition  or 
continuance  of  such  breach  of  contract  or  other  injury,  or 
the  committal  of  any  breach  of  contract  or  injury  of  a  like 
kind,  arising  out  of  the  same  contract,  or  action,  and  he  may 
also,  in  the  same  action,  include  a  claim  for  damages  or  other 
redress. 

In  such  action,  judgment  may  be  given  for  other  relief, 
and  also  that  the  writ  of  injunction  do  or  do  not  issue,  as 
justice  may  require;  and  in  case  of  disobedience,  such  writ 
of  injunction  may  be  enforced  by  attachment  by  the  court, 
or  when  such  court  shall  not  be  sitting,  by  a  judge  thereof. 

It  shall  be  lawful  for  the  plaintiff,  at  any  time  after  the 
commencement  of  the  action,  and  whether  before  or  after 
judgment,  to  apply  ex  parte  to  the  court  or  a  judge  for  a  writ 
of  injunction  to  restrain  the  defendant  in  such  action  from  a 
repetition  or  continuance  of  the  wrongful  act,  or  breach  of 
contract  complained  of,  or  the  committal  of  any  breach  of 
contract  or  injury  of  a  like  kind,  arising  out  of  the  same 
contract,  or  relating  to  the  same  property  or  right ;  and  such 
writ  may  be  granted  or  denied  by  the  court  or  judge,  upon 
such  terms  as  to  the  duration  of  the  writ,  keeping  an  account, 
giving  security,  or  otherwise,  as  to  such  court  or  judge  shall 
seem  reasonable  and  just,  and  in  case  of  disobedience,  such 
writ  may  be  enforced  by  attachment  by  the  court,  or,  when 
such  court  shall  not  be  sitting,  by  the  judge  thereof:  Pro- 
vided always,  that  any  order  for  a  writ  of  injunction,  made 
by  a  judge,  or  any  writ  issued  by  virtue  thereof,  may  be  dis- 
charged or  varied,  or  set  aside  by  the  court,  on  application 
thereto  by  any  party  dissatisfied  with  such  order. 

The  party  seeking  to  vacate  or  modify  a  judgment  or  order 
made  in  the  District  Court,  or  by  a  judge  thereof^  may  obtain 
an  injunction  suspending  proceedings  on  the  whole  or  part 
thereof,  which  injunction  may  be  granted  by  the  court  or  the 
judge  thereof,  upon  its  being  rendered  probable,  by  aflBdavit 
or  petition  sworn  to,  or  by  exhibition  of  the  record,  that  the 
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party  is  entitled  to  have  such  judgment  or  order  vacated  or 
modified.' 

(As  to  injunctions  by  courts  of  law ;  and  that  the  applica- 
tion need  only  conform  substantially  to  the  statute,  see  ELall 
V.  Grouse.)* 

A  motion  for  injunction  must  specify  the  grounds.' 

A  perpetual  injunction  will  not  be  reversed  by  the  court 
done,  unless  it  appears  that  the  record  embraces  all  the  evi- 
dence.* 

A  tax  sale  will  not  be  enjoined  upon  the  ground  of  a  vague 
and  indefinite  description  of  the  property.' 

A  purchase  under  a  false  impression  as  to  the  article  pur- 
chased, but  without  fraud  or  warranty,  is  no  ground  for  in- 
junction.* 

Under  the  code  of  1861,  damages  might  be  awarded  on 
the  bond,  upon  dissolution.  A  subsequent  award  upon 
notice  and  motion  would  be  irregular,  but  not  reversed  un- 
less in  case  of  appearance  and  objection.^ 

A  petition  for  injunction  in  a  proceeding  to  cancel  a  mort- 
gage sale  must  allege  a  tender  of  the  amount  admitted  to  be 
due.® 

After  a  mandamus  to  a  county  judge,  requiring  him  and 
the  other  n>embers  of  the  board  of  canvassers  to  canvass  the 
returns  of  an  election  on  a  proposition  to  remove  the  county 
seat  from  one  town  to  another;  an  injunction  may  still  be 
granted  against  such  removal.  The  object  of  the  latter  pro- 
cess is  to  determine  the  validity  of  the  returns;  of  the  former, 
to  compel  ministerial  officers  to  perform  their  duty  by  a  can- 
vass.* 

In  California,  an  injunction  is  a  writ  or  order,  requiring  a 
person  to  refrain  from  a  particular  act. 
It  may  be  granted — 

1  See  Way  v.  Lamb,  15  Iowa,  79 ;        *  The  Burlington,  &c.    v.  Spear- 

Taylor  v.  Dickinson,  ib.  4S4;  Davis  man,  12  ib.  113. 
V.  Bonar,  ib.  171.  *  Street  v.  Rider,  14  Iowa,  506. 

'  14  Iowa,  487.  ?  Woods  v.  Irish,  ib.  427. 

>  Hall  t7.  Croase,  14  Iowa,  487.  '  Sloan  v.  Coolbaogb,  10  ib.  31. 

«  Hayden  v.  Wittze,  13  ib.  604.  •  DisUon  v.  Smith,  ib.  221. 
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1.  When  the  complaint  shows  that  the  plaintiff  is  entitled 
to  the  relief  demanded,  and  such  belief  or  any  part  thereof 
consists  in  restraining  the  commission  or  continuance  of  the 
act  complained  of,  either  for  a  limited  time  or  perpetually. 

2.  When  it  appears  by  the  complaint  or  affidavit  that  the 
commission  or  continuance  of  some  act  during  the  litigation 
would  produce  great  or  irreparable  injury  to  the  plaintiff. 

3.  When  it  appears  during  the  litigation  that  the  defend- 
ant is  doing,  or  threatens,  or  is  about  to  do,  or  is  procuring 
or  suffering  to  be  done,  some  act  in  violation  of  the  plain- 
tiff's rights,  respecting  the  subject  of  the  action,  and  tending 
to  render  the  judgment  ineffectual. 

The  injunction  may  be  granted  at  the  time  of  issuing  the 
summons  upon  the  complaint ;  and  at  any  time  afterwards, 
before  judgment,  upon  affidavits.  The  complaints  or  affida- 
vits must  show  sufficient  grounds.  The  complaint  must  be 
sworn  to  by  the  plaintiff  or  some  one  in  his  behalf.  The 
oath  must  declare,  that  the  party  has  read  or  heard  the  com- 
plaint, and  knows  the  contents,  and  that  it  is  true  of  his  own 
knowledge,  except  matters  stated  on  information,  &;c.,  as  to 
which  he  believes  it  to  be  true.  When  granted  on  the  com- 
plaint, a  copy  of  the  complaint  and  verification  shall  be 
served  with  the  injunction;  if  upon  affidavit,  a  copy  thereof. 

An  injunction  is  not  allowed  after  answer  but  upon  notice 
or  order  to  show  cause.  But  the  defendant  may  be  restrained 
until  the  decision  upon  the  application  for  injunction. 

A  written  undertaking  shall  be  given,  except  by  the  people, 
to  pay  all  damages. 

Notice  may  be  required,  and  the  defendant  restrained  in 
the  mean  time. 

An  injunction  to  suspend  the  general  and  ordinary  busi- 
ness of  a  corporation  shall  not  be  granted  except  by  the 
court ;  nor  without  notice  to  the  officers,  unless  the  people 
are  a  party. 

A  party  may  apply  upon  reasonable  notice  to  the  court  or 
the  judge  who  granted  an  injunction,  without  notice,  for  a 
dissolution ;  either  upon  the  complaint  and  affidavit,  or  affi- 
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davit  on  the  part  of  the  defeDclant,  with  or  without  answer. 
If  upon  affidavits  for  the  defendant,  not  otherwise,  the  plain- 
tiff may  oflfer  affidavits,  or  new  evidence. 

The  injunction  may  be  dissolved  or  modified.* 

Dissolution  of  an  injunction  was  ordered  upon  answer, 
denying  equities.* 

(As  to  the  effect  of  laches^  see  Real,  &c.  v.  Pond.' 

As  to  the  dissolving  of  an  injunction  by  the  judge  who 
granted  it,  see  Creavor  r.  Nelson.* 

As  to  the  rules  of  practice,  affidavits,  and  appeal,  see 
Oagliardo  v.  Crippen.*) 

Upon  denial  of  equities  by  affidavits,  pendenU  lUe^  an  in- 
junction was  refused.* 

So  in  case  of  denial  in  the  answer,  the  cause  being  heard 
on  the  pleadings. 

(As  to  notice,  see  Johnson  v.  Wide,  &c.") 

An  injunction  was  granted  in  case  of  a  right  of  way.' 

A  perpetual  injunction  will  be  granted,  where  the  statute 
under  which  proceedings  are  had  for  condemnation  of  land 
for  road  purposes  is  unconstitutional ;  or  for  want  of  notice, 
or  compensation.** 

Such  injunction  does  not  prevent  a  future  opening  upon 
correct  proceedings." 

In  case  of  disputed  title,  the  question  of  injunction  during 
litigation  depends  materially  upon  the  pecuniary  ability  of 
the  creditors." 

(As  to  the  injunction  of  executions,  see  Spencer  v.  Yig- 
neaux.") 

A  grantee  may  enjoin  a  sale  of  real  estate  on  an  execution 
against  the  grantor;  such  sale,  though  passing  no  title,  being 
sufficient  to  throw  a  cloud  over  the  title.** 

I  Califoniia  Laws,  637.  *  Kittle  v.  Pfeiffer,  22  Cal.  484. 

s  Real,  &c.  v.  Pond,  &o.,  23  Cal.  ^  Curran  v.  Shattuok,  2A  Cal.  431. 

82.  »  Ihid. 

s  23  Cal.  82.  "  Real,  &o.  v.  Pond,  &o.,  23  Cal. 

«  lb.  464.  82. 

»  22  Cal.  362.  >*  20  Cal.  442 ;  also  Comstook  v. 

*  Gagliardo  v.  Crippen,  22  Cal.  362.  Clemens,  ib.  77. 

^  Ibid.  >«  England  v.  Lewis,  25  Cal.  357. 

•  22  Cal.  479. 
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An  owner  of  land,  in  possession,  cannot  enjoin  a  sheriff 
from  executing  a  writ  of  restitution  issued  on  a  judgment 
rendered  against  third  parties,  to  which  he  is  a  stranger.' 

No  injunction  lies  to  protect  property,  during  litigation, 
where  the  complainant  shows  that  he  has  no  interest  of  claim 
to  relief.* 

(As  to  injunction  in  case  of  mining,  see  Logan  v.  DriscoU.') 

A  claimant  of  public  lands,  for  fruit  trees  or  crops,  cannot 
enjoin  mining  thereon,  unless  the  trees  were  planted  or  crops 
sown  before  location  for  mining.^ 

In  an  action  for  trespass  upon  a  mining  claim,  the  plain- 
titb  alleged  that  the  defendants  were  working  and  extracting 
from  the  mine,  which  was  admitted  by  the  answer,  but  the 
title  denied.  The  jury  found  a  verdict  for  the  plaintiffs,  and 
an  injunction  was  granted.' 

An  injunction  was  refused  in  the  case  of  rival  bridges.^ 

Where  land  has  been  condemned  according  to  law  for  a 
highway,  and  damages  assessed,  and  an  official  warrant 
for  the  amount  tendered  and  refused ;  equity  will  not  enjoin 
the  road  overseer  from  tearing  down  the  fences  and  opening 
the  highway.^ 

An  injunction  lies  against  using  the  name  of  a  hotel. 
Thus  the  complainant  kept  a  hotel  under  the  name  of  "  The 
What  Cheer  House,''  upon  leased  land.  He  afterwards  pur- 
chased the  adjacent  lot,  and  erected  a  larger  building,  con- 
tinuing to  occupy  both,  but  having  the  principal  sign  on  the 
latter.  He  then  surrendered  the  former  estate,  continuing 
the  business  upon  the  latter.  The  defendant  purchased  the 
former  estate,  and  exhibited  the  same  sign,  with  the  prefix  of 
the  word  "original"  in  smaller  letters.  Held,  a  case  for  in- 
junction.* 

A  mortgagee  may  have  an  injunction  against  material 
waste,  in  case  of  insolvency.* 

■  Ferris  9.  Ellis,  25  Cal.  516.  •  Langhlin  v,  Kelly,  22  Cal.  211. 

'  State  V.  M'Glynn,  20  Cal.  233.  >  Hall  v.  Connt.y,  &o., 

'  19  Cal.  4.  ">  Creanor  v.  Nelson,  23  Cal.  464. 

«  Ensminger  v.  M'Intire,  23  Cal.  *  Woodward  v,  Lazar,  21  Cat.  448. 

593.  •  BobinBon  v.  Russell,  24  Cal.  473. 
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Judgment  was  rendered  against  a  mortgagor,  constituting 
a  lien.  The  mortgagee  foreclosed,  making  the  mortgagor 
alone  a  party.  The  land  was  sold  under  the  decree  to  him, 
and  a  deed  made  to  him.  The  creditor  takes  out  execution, 
and  {tdvertises  for  sale.  Held,  such  sale  could  not  be  en- 
joined by  the  holder  of  the  title  under  the  sheriff's  deed,  the 
creditor  haying  a  right  to  sell  any  interest  of  his  debtor  at 
the  time  of  the  judgment  or  execution.^ 

(As  to  the  amount  of  injury  to  water  rights  required  for  an 
injunction,  see  Phoenix,  Ac.  v.  Fletcher.* 

As  to  parties  and  general  practice,  see  Trinity  v.  M'Cam- 
mon.') 

In  Louisiana,  the  clerks  of  the  District  Courts,  except 
those  of  the  parish  of  Orleans,  may  grant  orders  of  injunc- 
tions in  the  absence  of  the  judge  from  the  parish,  or  when 
he  is  interested;  and  when  for  a  specific  sum,  shall  require 
bond  in  an  amount  one-half  over  the  sum  enjoined.  But 
when  the  sale  of  specific  property  is  enjoined,  the  bond  shall 
be  for  one-half  over  the  estimated  value,  as  certified  by  the 
seizing  officers.  Injunctions  may  be  issued  by  the  clerk,  on 
the  oath  of  the  party  or  his  attorney  of  the  absence  or  in- 
terest of  the  judge. 

Injunctions  may  be  granted  on  application  of  any  pur- 
chaser, whose  property  is  seized  for  the  price,  whenever  suit 
has  been  brought  for  the  property. 

Injunctions  may  be  granted  to  stay  execution,  when  pay- 
ment after  judgment  is  alleged,  when  compensation  is  pleaded 
against  the  judgment,  or  when  the  sheriff  is  illegally  pro- 
ceeding on  the  execution,  upon  affidavit  of  the  facts,  and 
compliance  with  the  legal  requisitions. 

No  judgment  or  execution  shall  be  enjoined  on  an  allega- 
tion of  compensation,  set-off,  or  subsequent  payment,  except 
for  the  amount  of  such  sum  plead  in  compensation,  &c.,  as 
shall  be  legally  established  by  the  defendant     And  the 

1  Alexander  v.  Greenwood,  24  Cal.        ■  23  CaL  481. 
511.  s  25  Cal.  119. 
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judgmeot  shall  be  executed  for  the  surplus,  as  if  do  injunc- 
tion were  granted.  Bond  and  security  shall  be  required  in 
double  the  sum  alleged  to  be  paid,  conditioned  for  payment 
of  damages,  if  the  injunction  were  wrongful. 

The  clerks  of  the  District  Courts,  in  case  of  injunction 
shall  take  from  the  party  a  bond,  with  one  or  more  good 
securities  in  the  amount  fixed  by  the  judge,  conditioned  ac- 
cording to  law. 

On  the  trial  of  injunctions,  the  surety  in  the  bond  shall  be 
considered  a  plaintiff;  and  upon  dissolution  the  court  shall 
condemn  the  plaintiff  and  surety,  jointly  and  severally  to 
pay  to  the  defendant  interest  at  the  rate  of  eight  per  cent,  on 
the  judgment,  and  not  over  twenty  per  cent,  damages  unless 
more  be  found.  And  the  sureties  shall  not  avail  themselves 
of  the  plea  of  discussion.  The  same  provisions  shall  apply, 
where  a  third  person  enjoins  the  execution  of  a  judgment.^ 

In  Alabama,  injunctions  shall  be  granted  only  by  the 
judges  of  the  Supreme  and  Circuit  Courts  and  chancellors. 

An  injunction  to  a  judgment  operates  as  a  release  of  errors. 

Proceedings  after  judgment  shall  not  be  enjoined,  without 
bond,  conditioned  to  pay  the  amount  of  the  judgment  with 
interest,  and  such  damages  and  costs  as  may  be  decreed 
against  the  party. 

In  actions  for  the  recovery  of  lands,  the  bond  shall  be  for 
payment  of  the  damages  in  the  judgment  if  enjoined,  and 
all  damage  and  costs  which  the  judgment  plaintiff  sustains 
by  the  injunction,  if  dissolved. 

In  other  cases,  the  bond  shall  be  conditioned  to  pay  all 
damages  which  any  person  may  sustain  by  the  injunction,  if 
dissolved. 

After  refusal  of  an  injunction  by  one  circuit  judge,  no 
other  one  can  act  upon  the  application,  but  application  may 
be  made  to  a  chancellor  or  judge  of  the  Supreme  Court.  If 
refused  by  a  chancellor,  it  may  be  renewed  to  a  judge  of  the 

'  Laws  of  Louisiana,  1855,  324,  No.  262. 
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Supreme  Court,  but  no  other  officer ;  and  if  refused  by  him, 
cannot  be  renewed. 

No  application  shall  be  made  to  a  judge  of  the  Supreme 
Court  for  an  injunction  which  may  be  granted  by  any  other 
judge  or  officer,  unless  made  to  and  refused  by  the  latter.  A 
refusal  must  be  indorsed  on  the  bill,  and  a  heavy  penalty  is 
provided  for  erasing  it. 

When  an  injunction  to  stay  proceedings  in  an  action  is 
dissolved,  on  final  hearing,  the  Chancellor  may  decree  six 
per  cent,  damages  on  the  amount  of  money  for  which  such 
Judgment  was  enjoined,  if  obtained  for  delay. 

A  bond  to  enjoin  proceedings  at  law  on  a  judgment  for 
money,  upon  dissolution,  in  whole  or  in  part,  either  upon  an 
interlocutory  or  final  decree,  has  the  force  and  effect  of  a 
judgment,  and  being  certified  by  the  register  to  the  clerk  of 
the  court  in  which  the  judgment  was  rendered,  execution 
may  issue  for  the  amount  enjoined,  interest,  and  the^damages 
decreed.  The  register  may  also  issue  execution  for  costs,  if 
decreed. 

In  case  of  an  interlocutory  decree  dissolving  an  injunction 
of  a  judgment,  a  refunding  bond  shall  be  given,  payable  to 
the  register,  conditioned  to  refund  the  money  and  interest  he 
may  collect  on  the  judgment,  if  on  final  hearing  perpetually 
enjoined;  and  the  court  may  render  a  final  decree  on  such 
bond. 

A  defendant  may  move  to  dissolve  an  injunction  in  vaca- 
tion, before  the  Chancellor  of  the  division  in  which  the  bill 
is  filed,  either  for  want  of  equity  or  on  the  coming  in  of  the 
answer. 

An  appeal  lies  to  the  Supreme  Court  on  all  interlocutory 
orders,  dissolving  injunctions. 

Notices,  in  oase  of  suits  and  judgments,  may  be  served 
upon  the  attorney.' 

When  money  is  paid  or  collected  on  an  execution,  the 
whole  or  any  part  of  which  is  enjoined  in  chancery,  it  shall 

1  Code  of  Alabama,  531. 
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be  refunded  on  demand,  if  not  paid  over  to  the  plaintiff, 
without  notice  of  the  injunction.^ 

In  North  Carolina,  writs  of  injunction  may  be  issued  by 
the  judges  of  the  Courts  of  Equity  and  Supreme  Court.' 

No  injunction  commanding  the  stay  of  an  execution  shall 
be  issued,  except  on  judgments  in  actions  of  detinue,  for 
more  than  the  complainant  shall  make  oath  to  be  just. 

And  he  shall  give  bond  for  the  payment  into  office,  upon 
dissolution,  of  the  sum  complained  of  and  all  costs.^ 

After  four  months  from  recovery  of  judgment,  he  shall 
also  deposit  the  amount  of  the  judgment  and  costs  with  the 
master ;  unless  he  make  oath  that  the  delay  arose  from  the 
fraud  or  false  promises  of  the  other  party ;  or  that  he  was 
out  of  the  State  when  judgment  was  recovered. 

If  in  case  of  injunction  the  complainant  deposits  the  sum 
enjoined,  it  may  be  paid  upon  an  order  of  court  to  the  plain- 
tiff at  law  upon  his  giving  bond.^ 

(There  are  some  other  provisions  not  requiring  to  be 
stated.) 

In  Mississippi,  an  injunction  to  stay  judgment  or  execu- 
tion shall  not  be  granted  without  notice,  and  the  opportunity 
of  answering.' 

In  Georgia,  no  injunction  shall  be  sanctioned  or  granted 
by  a  judge  of  the  Superior  Courts,  until  the  applicant  has 
given  to  the  adverse  party,  by  application  to  the  clerk  of  the 
Superior  Court,  a  bond  with  good  security  for  the  eventual 
condemnation  money,  with  future  costs. 

Provisions  are  made  upon  divers  points  of  practice. 

The  dilatory  practice  of  granting  bills  of  injunction  a 
second  time,  after  dissolution  of  the  first  bill  or  bills,  shall 
not  be  admissible  or  allowed  in  any  case.^ 

I  Code  of  Alabama,  451.  «  Ibid.  191-2. 

*  N.  C.  Rev.  G.  190.  «  Laws  of  Misfl.  74. 

«  Ibid.  191.  •  1  Cobb'B  Sts.  524. 
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By  a  later  act,  injunctions  may  be  granted  on  terms  dis- 
cretionary with  the  judge. 

A  second  injunction  may  be  granted,  where  a  previous  one 
has  been  dismissed,  for  cause  not  connected  with  the  merits, 
and  when  the  judge  is  satisfied  that  a  second  injunction 
should  issue.^ 

In  Texas,  provision  is  made  as  to  injunction  of  judg- 
ments and  executions ;  for  security,  and  for  the  assessment 
of  damages  and  an  interlocutory  decree  on  the  bond  on  disso- 
lution, where  the  collection  of  money  has  been  enjoined ;  in 
other  cases,  the  damages  to  be  assessed  by  jury  if  required.* 

In  Florida,  no  writ  of  injunction,  or  ne  execU^  shall  be 
granted  until  a  bill  be  filed  praying  for  such  writ,  except  in 
the  special  cases,  and  for  the  special  causes  in  which  such 
writs  are  authorized  by  the  practice  of  the  courts  of  the 
United  States,  exercising  equity  jurisdiction,  and  no  writ  of 
injunction  to  stay  proceedings  at  law  shall  issue,  except 
on  motion  to  the  court  or  judge,  and  reasonable  notice  of 
such  motion  previously  served  on  the  opposite  party  or  his 
attorney ;  and  the  defendant,  after  injunction  granted,  may 
either  before  or  after  answer  filed,  on  due  notice  being  pre- 
viously given  to  the  opposite  party,  or  his  solicitor,  move 
the  court  or  the  judge  for  the  dissolution  of  any  injunction 
which  may  have  been  granted.' 

All  injunction  bonds  executed  in  this  State  shall  be  con- 
ditioned to  pay  the  debt  and  interest  enjoined,  and  such 
damages  as  may  be  occasioned  by  the  wrongful  issuing  of 
said  injunction,  instead  of  the  condition  now  required  by. 
law,  to  wit,  to  pay  the  debt  and  interest,  and  ten  per  cent, 
damages  thereon.^ 

I  1  Cobb's  St8  524.  >  LawB  of  FloHda,  Tit.  7,  Chap.  1. 

'  Oldh.  &  White,  Dig.  of  Laws  of        *  Florida  Sts.,  1852,  Chap.  526. 
Texas,  240. 
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ABANDONMENT, 

of  title  to  manuscript,  398. 
ABATEMENT 

and  injunction  of  nuisance,  278. 

does  not  bar  injunction,  451. 
ABSCONDING, 

injunction  in  case  of,  22. 
ACCEPTANCE  OP  BOND,  58. 
ACCIDENT, 

injunction  of  judgment  on  account  of,  154, 156, 165, 176, 196, 266, 

326  n. 
execution  on  account  of,  211. 

injunction  for,  266 
ACCOUNT, 

upon  bill  for  injunction  of  judgment,  202. 

for  waste,  290. 

and  injunction,  7 

in  case  of  copyriglit,  391,  392  n.,  395 
patent,  404. 
trade-mark,  411. 
ACTION, 

injunction  of.    (See  Suits.) 

previous — ^whether  necessary  to  injunction,  21. 

on  injunction  bond,  64. 

dissolution  of  injunction  against,  91. 

injunction  against,  what  is  a  violation  of,  147. 

against  executor,  injunction  of,  151. 

for  mortgage  debt,  effect  of,  upon  foreclosure,  ^76. 

for  damages,  and  claim  for  specific  performance,  injunction  in 
case  of,  491. 
ADEQUATE  EEMEDY, 

want  of,  injunction  in  case  of,  269.     (See  Remedi/.) 

in  case  of  taxes  prevents  injunction,  386. 


658  INDEX. 

ADMINISTRATORS, 

injunction  in  case  of.    (See  Executora.) 
ADMIRALTY, 

injnnction  in  case  of,  36. 
ADMISSION, 

implied,  in  answer,  97 

in  answer,  effect  of,  upon  dissolution,  98. 

by  answer,  197. 
ADVERSE  TITLE, 

injunction  in  case  of,  303. 
ADVERTISEMENT  OF  BOOK, 

injunction  of,  398. 
AFFIDAVITS,  27,  526,  531,  535,  538, 542,  543,  545,  547,  550. 

service  of,  in  New  York,  50. 

dissolution,  as  connected  with,  80,  92, 104, 106  and  n. 

in  case  of  negotiable  instrument,  501. 
AFFIRMATIVE  AND  NEGATIVE  COVENANTS, 

injunction  in  case  of,  483. 
AGENT, 

affidavit  of,  28. 

fraud  of,  injunction  of  suit  for,  247. 

transfer  of  stock  by,  injunction  for,  301. 

and  principal,  injunction  in  case  of,  340. 
AGREEMENT, 

judgment  by,  injunction  of,  179. 
AID  OF  SUIT  BY  INJUNCTION,  229,  281. 
ALABAMA, 

injunction  in,  54  n.,  553. 

bond  61,  64  n. 

dissolution,  113  n.,  123. 

damages,  135  and  n. 
ALLEGATION    {8ee  Pleading.) 

of  irreparable  injury,  20. 

in  bill  for  injunction  of  suit,  232. 
AMENDMENT,  23,  51,  242. 

in  reference  to  the  bond,  56. 

in  connection  with  dissolution,  108, 115. 
AMOUNT, 

effect  of,  on  injunction,  9. 

of  judgment,  as  affecting  injunction,  159. 

as  affecting  injunction  of  suit,  245 

of  injury  from  nuisance,  as  affecting  the  right  of  iojunction,  272. 

question  of,  in  case  of  copyright,  394. 

watercourse,  450,  552. 
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ANCIENT  LIGHTS,    (See  UgUs,) 

injunction  in  case  of,  275,  276. 
ANSWER, 

denial  in,  12. 

how  far  evidence,  27,  41. 

dissolution  of  injunction  upon,  82,  87,  231,  538,  550. 

in  case  of  motion  to  dissolve,  86. 

upon  oath,  dissolution  on,  112. 

of  joint  defendants;  dissolution  on,  116. 

of  corporation,  dissolution  on,  118. 

in  case  of  judgment,  dissolution  on^  127,  197. 

as  to  violation  of  injunction,  149. 

denial  of  fraud  by,  265. 

dissolution  on,  in  case  of  trespass,  282. 

corporation,  324. 

issue  and  trial  on,  546. 

injunction  after,  549. 
APPEAL,  526,  534,  537,  542,  554. 

and  dissolution,  81, 103, 108,  139,  232. 

upon  bill  for  injunction  of  judgment,  202. 

in  case  of  injunction  of  suit,  259. 

right  of,  may  prevent  the  right  of  injunction,  387. 

security  in  case  of,  529. 
APPEARANCE, 

judgment  after,  whether  enjoined,  180. 
APPROPRIATION  OF  LANDS,    (See  Lands,  Estoppd.) 

without  actual  conveyance,  injunction  to  enforce,  445,  461. 
APPROVAL  OF  BOND,  58. 
ARKANSAS, 

damages  in  case  of  dissolution,  135  n. 
ASSETS, 

loss  of,  injunction  in  case  of,  326  n. 
ASSIGNMENT, 

of  future  right,  injunction  in  case  of,  19. 

effect  of,  on  injunction  of  suit,  252. 

in  case  of  patent,  effect  on  injunction,  402. 
ATTACHMENT, 

for  violation  of  injunction,  144,  526,  531,  538,  541. 
ATTORNEY, 

reasons  for  injunction  of  judgment,  connected  with.    (See  Sur- 
prise, Accident,  Mistake,  Negligence,  Defendant,  Appearance.) 
ATTORNEY-GENERAL, 

injunction  on  application  of,  in  case  of  nuisance,  273,  274,  275, 
277,  527. 

injunction  on  application  of,  in  case  of  public  officers,  375. 
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ATTORNEY-GENERAL,  coniinued. 

action  of,  in  case  of  railroad,  420. 

no  security  required  from,  532. 
AUCTIONEER, 

sale  of  land  by,  injunction  in  case  of,  490, 492. 
AUTHOR, 

injunction  against,  391  n. 
AUXILIARY, 

injunction  is,  2. 
AVOIDANCE, 

matter  in,  whether  an  injunction  shall  be  dissolved  by,  100. 
AWARD, 

determination  of  damages  by,  70  and  n. 

judgment  upon,  injunction  of,  179, 181. 

B. 

BANK, 

injunction  in  case  of,  319,  517,  518,  519,  520,  521,  529,  539. 
BANKRUPTCY, 

injunction  in  case  of,  34  n. 

of  judgment  in  case  of,  188. 
BANKRUPTS, 

parties  to  injunction,  337. 
BELIEF, 

allegation  of,  in  application  for  injunction  against  waste,  288. 
BELLS, 

ringing  of,  injunction  against,  270,  507. 
whether  a  nuisance,  276. 
BILL, 

for  injunction,  allegations  in,  38. 

of  discovery,  dissolution  in  case  of,  97. 

terms  of,  as  affecting  the  injunction,  142. 

form  of,  for  injunction  of  judgment,  160. 

suit,  232. 

of  exchange,  injunction  of  foreign  suit  upon,  236. 

of  peacCf  in  case  of  repeated  suits,  244. 

for  injunction  in  case  of  trespass,  form  of,  281  and  n. 

in  case  of  waste,  allegations  of,  288,  289,  290. 

of  peace,  by  purchaser  without  legal  title,  304. 

form  of,  in  case  of  partnership,  369. 

copyright,  394. 

of  exchange,  injunction  in  case  of,  494. 
BISHOP, 

injunction  in  case  of,  490. 
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BOARD  OP  TRADE, 

sabmission  of  railroad  question  to,  420. 
BOND,  546. 

or  other  security,  in  case  of  injunction,  55, 520, 522, 526, 628, 530, 

531,  534,  535,  536,  537,  538,  540,  542,  544, 
552,  553,  554,  556. 
necessity  of  a  bond — practice  in   different 

States,  55. 
other  security,  56. 
further  security,  58. 
filing  and  acceptance,  58. 
form  of  bond — surplusage,  59. 
mode  of  determining  its  validity,  61. 
parties,  61. 
condition,  62. 
construction — sureties,  63. 
consideration,  63. 
effect,  64. 

action  upon  bond,  64. 
defence,  65. 
pleadings,  65. 
judgment,  66. 
breach — sureties,  67. 
damages — penalty — interest —  costs — counsel 

fees,  &c.,  68,  548. 
effect  of  an  injunction  bond  upon  other  reme- 
dies, 74. 
allegation  of,  in  application  for  injunction,  38. 
where  the  commonwealth  is  party,  44. 
dissolution  for  want  of,  81. 

in  connection  with,  86. 
dismissal  of  bill  in  connection  with,  86. 
damages  in  connection  with,  136, 141. 
upon  injunction  of  judgment,  162. 

suit,  232. 
in  case  of  executor,  &c.,  334,  335. 
judgment  on,  535. 
BONDHOLDERS 

of  railroad,  injunction  in  case  of,  433. 
BREACH 

of  injunction  bond,  67. 
BRICKS, 

burning  of,  whether  an  injunction  lies  to  prevent,  272. 
36 
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BRIDGE, 

injunction  in  case  of,  323,  435,  627,  551. 

and  railroad,  injunction  in  case  of,  423,  437,  527. 
BUILDING, 

support  of,  injunction  as  to,  444. 

injunction  against,  529. 
BURIAL-GROUND, 

injunction  in  case  of,  319,  508. 
BURNING, 

of  bricks,  whether  an  injunction  can  be  had  against,  272. 

of  building  leased,  injunction  as  to  rent,  463. 

0. 

CALIFORNIA, 

form  of  injunction  in,  52  n. 

bond,  56  n. 

damages  on  bond,  69. 

dissolution  of  injunction,  124, 125. 

violation  of  injunction,  149  n. 
CANAL, 

injunction  in  case  of,  14,  24,  434,  454, 

violation  of,  150. 

and  railroad,  injunction  in  case  of,  423. 
CERTIORARI 

and  injunction  compared,  3  n.,  17, 19. 

the  right  of,  may  bar  an  injunction,  226. 
CHAMBERS, 

dissolution  of  injunction  at,  84.     (See  -4pperidix.) 
CHANCERY  PROCEEDINGS, 

injunction  of,  35,  225,  228. 
CHARITY, 

injunction  in  case  of,  382. 
CHART, 

copyright  in,  393. 
CHARTER, 

change  of,  injunction  against,  308. 
CHILDREN, 

custody  of,  injunction  for,  346. 
CHURCH, 

iiyunction  in  case  of,  319,  376, 490,  508,  541. 
CIRCUMSTANCES 

as  affecting  injunction,  14. 
CITY, 

injunction  in  case  of,  23,  315. 
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CITY,  corUinued. 

taking  of  property  by,  309. 
CIVIL  LAW 

as  to  husband  and  wife,  343. 
CLEAR  RIGHT, 

injunction  requires,  10,  II. 
CLERGYMAN, 

injunction  in  case  of,  376. 
CLOUD  ON  TITLE, 

injunction  in  case  of,  550. 
COLLATERAL 

impeachment  of  judgment  not  allowed,  156. 

security,  and  surety,  injunction  in  case  of,  353. 
COLLUSION  OF  PARTNER, 

injunction  in  case  of,  368. 
COMMITMENT 

for  violation  of  injunction,  146,  526,  531,  535,  538,  543,  545. 
COMMON,  INJUNCTION,  6. 

law,  copyright  at,  393. 

injunction  in  case  of,  446. 
COMMONWEALTH, 

bond  in  case  of,  44. 
COMPROMISE, 

injunction  of  judgment  in  case  of,  181. 
CONCURRENT  REMEDIES, 

with  injunction,  18. 
CONDITION 

and  covenant,  distinction  as  to  injunction,  18. 

relief  from,  by  injunction  of  suit,  248. 

of  conveyance,  injunction  in  case  of,  461. 
CONDITIONAL 

dissolution  of  injunction,  120. 

license  in  case  of  patent,  404. 
CONDITIONS  OP  INJUNCTION  BOND,  59,  60,  62. 
CONFESSION, 

judgment  by,  injunction  of,  77. 

of  judgment,  whether  a  condition  of  injunction,  232,  248,  249. 
injunction  in  case  of,  257. 
CONFUSION  OF  BOUNDARIES, 

injunction  in  case  of,  252. 
CONSIDERATION 

of  injunction  bond,  63. 

judgment  without,  injunction  against,  174. 
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CONSCIENCE, 

judgment  against,  injunction  of,  154. 

injunction  depends  on  dictates  of,  II. 
CONSTITUTION, 

protection  of  franchise  by,  311. 

in  reference  to  taxation,  384,  386. 

question  of,  in  case  of  railroad,  431. 
CONSTITUTIONAL  PRIVILEGE, 

injunction  in  case  of,  389. 
CONSTRUCTION 

of  bill  for  injunction,  strict  against  the  plaintiff,  39. 

of  bond,  62,  63, 67. 
CONTEMPT 

by  violation  of  injunction,  143, 144, 147, 149  n.,  151, 526, 531, 532, 
535,  538,  541,  545. 
CONTINUING  INJURY, 

whether  injunction  requires,  9,  20,  22. 
CONTRACTS, 

injunction  in  case  of,  482,  525. 

mutual  engagements,  482. 

against  competition  in  business,  482. 

remedy  by  injunction  in  part — dramatic  contracts,  483. 

in  case  of  railroads,  420,  487. 

for  the  sale  and  purchase  of  lands;  specific  performance ;  waste, 
&c.,  489. 
CONTRACT 

for  land,  injunction  in  case  of,  parties,  46. 

dissolution  in  case  of,  78. 

suit  in  violation  of,  injunction  of,  253. 

of  partnership,  injunction  in  case  of,  361,  365. 

with  railroad,  injunction  in  case  of^  433. 
CONVEYANCE 

of  property  in  litigation,  injunction  of,  230. 

of  land,  injunction  against,  457, 
COPY  OF  A  PRIOR  WORK, 

injunction  of,  392. 
COPYRIGHTS 

and  patents,  injunction  in  case  of,  390,  391. 

and  trade-marks,  distinction,  405. 
CORPORATION,  549. 

injunction  against,  by  owner  of  easement,  439. 

dividend  by,  injunction  against,  525. 

transfer  of  stock  by,  injunction  against,  525. 

answer  of,  whether  injunction  dissolved  upon,  118. 
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CORPORATIONS,  23,  307,  516,  522,  532,  533,  534,  542. 

general  doctrine  as  to,  307. 

application  for  change  of  charter,  308. 

taking  of  private  property,  309. 

protection  of  fhinchiae,  311. 

mismanagement  of  Ainds,  &e.,  313« 

directors,  stockholders,  &c.,  314. 

miscellaneons  grounds,  315. 

cities  and  towns,  315. 

churches,  A:c,,  318. 

banks,  319. 

bridges,  323. 

miscellaneons,  323. 
CORRESPONDENCE, 

publication  of,  injunction  against,  396,  397. 
COSTS 

in  suit  on  botfd,  what,  73,  74 

upon  dissolution,  137. 

of  motion  for  attachment,  145. 

upon  injunction  of  suit,  236  n. 

whether  included  in  damages,  471. 

on  injunction,  537,  540. 
COUNSEL, 

advice  of,  as  to  violation  of  injunction,  143. 

-fees,  in  suit  on  bond,  73,  74. 
COUNTER-AFFIDAVITS,  545. 
COUNTERCLAIM, 

injunction  on,  532,  542. 
COUNTY, 

injunction  in  case  of,  315  n. 

illegal  organization  of,  injunction  against,  389. 
COURT, 

whether  controlled  by  injunction — distinction  between  its  effect 
upon  the  court  and  the  parties,  3,  235  and  n. 

officer  of,  injunction  against,  376. 
COURTS,  548. 

respective  jurisdiction  of,  19,  30  and  n. 

of  different  States,  as  to  dissolution,  114. 

concurrent,  as  to  dissolution,  114. 

in  which  a  judgment  may  be  impeached,  158,  207,  234. 

proceedings  of,  what  may  be  enjoined,  221. 

of  United  States  and  State,  jurisdiction  of,  in  bankruptcy,  337. 
COVENANT, 

for  easement,  strictly  constmed,  444. 
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COVENANT,  continued, 

in  lease,  iDJanction  in  case  of,  461. 

of  purchaser,  injunction  in  case  of,  492. 

injunction  in  case  of,  4. 

and  condition,  distinction  as  to  injunction,  18. 

of  partners,  injunction  in  case  of,  360,  365. 
COVENANTS 

in  deed,  injunction  in  case  of,  17,  304,  459,  471. 

as  to  use  of  land,  injunction  in  case  of^  461. 
CREDIT 

on  judgment,  injunction  to  enforce,  207. 
CREDITORS, 

in  case  of  husband  and  wife,  206. 

fraud  upon,  injunction  in  case  of,  261. 
CRIMINAL  ACTS, 

whether  subjects  of  injunction,  1  and  n. 

prosecution,  injunction  of,  19,  220  n.,  223,  502. 


D. 

DAM, 

injunction  in  case  of,  16,  451,  452. 

enjoined,  removal  of,  147. 
DAMAGES 

of  land-owner,  in  case  of  railroad,  17,  229,  426. 

on  dissolution,  61,  68,  82, 124,  526,  532,  534,  535,  536,  537,  538, 
540,  542,  546,  548,  554,  556. 

measure  of,  69. 

in  case  of  injunction  of  judgment,  128. 

execution,  129. 
suit,  134. 

for  violation  of  injunction.  146. 

no  measure  of,  injunction  on  account  of,  295. 

land-,  in  case  of  street,  417. 

in  case  of  mortgage,  471. 

action  for,  and  bill  for  specific  performance,  491. 
DAMNUM  AND  INJURIA, 

as  connected  with  injunction,  10. 
DEAF  AND  DUMB  INSTITUTION, 

injunction  in  case  of,  426. 
DEATH  OF  PARTY, 

effect  on  dissolution  of  injunction,  120. 

in  case  of  injunction  of  judgment,  202. 
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DECLARATION 

in  salt  on  bond,  65. 
DECREE 

of  injunction,  form  of,  20. 

and  judgment,  injunction  in  case  of,  158. 
DEFAULT, 

judgment  by,  injunction  of,  176,  331. 
DEFENCE  TO  SUIT 

on  bond,  68,  74. 

prevents  injunction,  226. 
DEFINITION  OF  INJUNCTION,  1. 
DELAY 

in  case  of  violation  of  injunction,  147. 

prevents  injunction  in  case  of  railroad,  431. 

effect  of,  on  right  of  injunction,  24,  305,  527. 

dissolution  in  case  of,  78, 110. 
DENIAL, 

in  answer,  must  be  explicit,  for  dissolution,  93. 

responsive,  for  dissolution,  93,  94. 

of  fraud  in  answer,  265. 

dissolution  on,  527. 
DEPOSIT,  555. 

in  case  of  dissolution,  83, 138. 

upon  injunction  of  judgment,  163. 

suit  for,  injunction  against,  490,  491,  492. 
DEPOSITIONS,  538. 

upon  question  of  dissolution,  105. 
DEVISE, 

estoppel  in  case  of,  injunction  of  suit,  253. 
DIGGING, 

when  enjoined,  286,  511. 
DIRECTORS  OF  CORPORATION, 

injunction  of,  314. 
DISCHARGE, 

and  dissolution  of  injunction,  distinction,  77. 
DISCOVERY, 

and  injunction,  7,  40,  231. 

as  connected  with  dissolution.  103,  109. 
in  case  of  copyright,  394. 
DISCRETION, 

injunction  rests  in,  11,  524. 

not  granted  to  control,  11. 

as  to  dissolving  of  injunction.  77,  79,  81. 

on  answer,  87,  90. 
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DISMISSAL  OP  BILL,  526. 
injanction  after,  43. 
for  want  of  bond,  58. 
and  dissolation  of  injunction,  103, 124 
DISSOLUTION 

of  injunction,  531,  536,  539,  540,  541, 543, 545, 546, 549, 550,  554, 

556. 

by  whom,  35. 

damages  on,  61,  68,  69. 

in  case  of  execution,  216. 
trespass,  282. 

against  a  bank,  321. 

corporation,  324. 
of  partnership,  injunction  as  connected  with,  356, 360  and  n.,  365. 
on  denial  of  answer,  527,  538. 
of  ixyunctions,  general  nature,  purpose,  and  effect  of,  76. 

in  case  of  a  doubtful  claim,  78. 

a  question  of  discretion,  79. 

injurious  consequences  of  dissolving,  80. 

miscellaneous  cases,  80. 

in  cases  of  appeal,  81. 

effect  of  dissolution,  82. 

dissolving  on  motion,  83. 

dissolving  upon  answer,  87. 

denial  in  the  answer — discretion,  88. 

answer  not  responsive— case  of  doubt — discretion, 
90. 

affidavits,  92. 

irreparable  injury,  93. 

defective  answer,  93. 

answer  in  case  of  fraud,  95. 

must  be  st^bstanttal,  95. 

exceptions  to  the  general  rale,  97. 

implied  admission  in  the  answer,  97. 

information  and  belief,  98. 

responsive  answer — ^new  matter,  100. 

replication,  101. 

impertinent  matter,  101. 

effect  of  dissolution — dismissal  of  the  bill,  lOL 

partial  dissolution,  104. 

affidavits,  104, 106. 

evidence — depositions,  105. 

amendment,  108. 

appeal,  109. 
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DISSOLUTION,  continued. 

exceptions,  109. 

notice,  110. 

laches,  110. 

necessity  of  an  oath,  112. 

time  of  considering  the  motion,  112. 

perpetuating  an  injunction,  113. 

revival,  113. 

successive  injunctions,  114. 

miscellaneous,  116. 

dissolving  in  part,  116. 

parties — answer  by  a  part  of  the  defendants,  116. 

corporations,  118. 

infancy,  119. 

misjoinder,  119. 

bill  by  party  having  no  interest,  120. 

privilege,  120. 

miscellaneous  parties,  120. 

death  of  party,  121. 

receiver,  122. 

local  law  and  practice,  123. 

terms  and  effect  of  dissolution,  125. 

time,  126. 

dissolving  of  injunctions  in  case  of  judgments,  126. 

of  executions,  129. 

of  suits  at  law,  132. 

damages,  134. 
DISTRESS  FOR  RENT, 

injunction  in  case  of,  464,  467. 
DIVERSION  OF  WATER, 

injunction  in  case  of,  446. 
DIVIDEND 

of  railroad,  injunction  in  case  of,  430. 
injunction  against,  525. 
DOUBT, 

whether  it  prevents  dissolution  on  answer,  90,  92. 
DOUBTFUL  TITLE, 

dissolution  in  case  of,  78. 
DRAINING, 

injunction  in  case  of,  512. 
DRAMATIC  CONTRACTS, 
injunction  in  case  of,  483. 
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E. 

EASEMENTS, 

injunction  in  case  of,  439. 

general  remarks,  439. 

light,  &c.,  439. 

party-walls,  443. 

dedication,  445. 

common,  446. 

watercourses,  446. 

mills,  448. 

dams,  451. 

fishery,  453. 

ways,  454. 
EFFECTUAL, 

injunction  must  be,  5. 
EJECTMENT, 

injunction  in  case  of,  241, 242, 243, 244, 246, 248, 251, 457, 470  526. 
against  waste  in  case  of,  290  and  n. 
ELECTION,  548. 

of  trustees,  injunction  in  case  of,  378. 
*  by  corporation,  injunction  in  case  of,  323. 
ENGINEERING, 

questions  of,  in  case  of  railroad,  419. 
EQUESTRIAN  STATUE, 

case  of,  504. 
EQUITABLE  ESTOPPEL, 

injunction  in  case  of,  247. 
EQUITY, 

injunction  requires,  11. 

on  the  face  of  the  bill,  whether  necessary,  12,  90. 

denial  of,  12. 

want  of,  motion  to  dissolve  for,  83,  84. 

of  the  bill,  dissolution  on  denial  of,  88,  93 

none  on  the  face  of  the  bill — dissolution,  90. 

denial  of,  prevents  injunction  of  suit,  223. 

-suit,  injunction  of,  35,  225,  228,  242. 

jurisdiction  in  Pennsylvania,  418. 
ERRONEOUS  JUDGMENT, 

dissolution  of  injunction  in  case  of,  129. 
ERROR, 

no  ground  of  injunction,  19. 

judgment  not  enjoined  for,  156, 158. 

of  form,  injunction  of  judgment  for,  174. 
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ERROB,  continued. 

writ  of,  injonction  of,  208. 
ERRORS, 

release  of,  as  connected  with  injnnctioD,  259. 
ESTATE, 

necessary  for  injunction  against  waste,  285. 
ESTOPPEL 

of  plaintiff,  prevents  injunction,  14, 192. 

by  delay,  prevents  injunction,  24,  25. 

in  suit  on  bond,  65,  66,  74. 

prevents  injunction,  192,  254,  305. 

injunction  of  judgment  in  case  of,  194. 
suit,  in  case  of,  247,  253. 

in  reference  to  warranty  and  purchase-money,  460. 
E7ASIVE  ANSWER, 

whether  sufficient  to  dissolve,  94. 
EVICTION 

of  purchaser,  injunction  in  case  of,  303,  305. 

of  lessee,  injunction  in  case  of,  468. 
EVIDENCE, 

in  case  of  injunction,  26,  538. 

upon  question  of  dissolution,  77,  92, 107. 

as  to  injunction  of  suit,  229. 
EXCEPTIONS, 

in  connection  with  the  question  of  dissolving,  109,  537. 

in  case  of  joint  parties,  116. 

injunction  of,  208,  517,  519,  522,  538,  541,  542. 
EXECUTION,  550,  552,  554,  555,  556. 

injunction  in  case  of— security,  57. 

dissolution,  128. 
violation,  147,  150. 

terms  of  injunction  against,  162. 

and  judgment,  distinction  between,  as  to  injunction,  198. 

injunction  of,  in  case  of  husband  and  wife,  343. 

relief  of  surety  from.  350. 

of  private  creditor  against  partnership  property,  injunction  of,  357. 

injunction  against,  in  case  of  mortgage,  474,  475. 
EXECUTOR, 

injunction  in  case  of,  25,  530. 

answer  of,  question  of  dissolution,  94. 
on  information,  &c.,  98,  99. 

injunction  of  suit  against,  violation  of,  151. 

by,  258. 

injunction  by,  against  trade-mark,  409. 
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EXECUTOR,  continued. 

general  administration,  &c.,  of  assets,  326. 

injunction  against,  &c.,  327. 

injunction  in  favor  of,  &c.,  331. 

miscellaaeous  cases  as  to  estates  of  persons  deceased,  335. 
EXTRANEOUS, 

injunction  is,  2. 

P. 

FALSE  RETURN, 

injunction  of  judgment  for,  175, 176. 
FAVOR, 

injunction  is  matter  of,  12, 13. 
FERRY, 

injunction  in  case  of,  314,  437,  468. 

violation  of,  147. 

and  bridge,  injunction  in  case  of,  435. 
FILING  OF  BOND,  69. 
FINAL, 

injunction,  7. 
FINE 

for  violation  of  injunction,  144. 
FIRE, 

destruction  by,  injunction  in  case  of,  463. 
FISHERY. 

injunction  in  case  of,  447,  453. 
FIXTURE, 

removal  of,  injunction  against,  467. 
FORECLOSURE, 

injunction  as  to,  470,  471. 

opening  of,  by  suit  for  debt,  476. 
FOREIGN 

court,  injunction  of  proceedings  in,  37  and  n.,  234. 

judgment,  injunction  of,  160. 

agent,  injunction  of,  340. 
FORFEITURE, 

injunction  in  case  of,  17. 
FORM 

of  injunction,  42,  52. 

of  bond,  60,  62. 
FORTHCOMING  BOND, 

injunction  of  judgment  in  case  of,  180. 
FRANCHISE, 

injunction  in  case  of,  527. 


IKDBX.  673 


FRANCHISE,  continued. 

yiolation  of,  iDJunction  against,  311. 

of  bridge,  injunction  in  case  of,  435. 
FRAUD, 

injunction  for,  261,  525,  533,  548. 

of  plaintiff,  prevents  injunction,  13. 

dissolution  of  injunction  in  case  of,  93,  95. 

injunction  of  judgment  for,  154, 156, 165,  196. 

injunction  of  execution  for,  217. 

of  agent,  injunction  of  suit  for,  247. 

injunction  of  suit  for,  255. 

denial  of,  in  answer,  265. 

of  corporation,  injunction  in  case  of,  314,  525. 

of  city,  injunction  in  case  of,  317. 

in  case  of  partnership,  injunction  for,  370. 
patent,  injunction  for,  400. 
mortgage,  injunction  for,  475. 
FRAUDULENT  CONVEYANCE, 

injunction  in  case  of,  230,  262. 
FURTHER  SECURITY 

in  case  of  injunction,  58. 
FUTURE  RIGHT, 

injunction  in  case  of,  19. 

G. 

GAMING, 

injunction  in  case  of,  1  n.,  237. 

of  judgment  for,  174, 194. 
GAS, 

nuisance  from,  injunction  of,  23. 
GENERAL 

relief,  prayer  for,  38. 

answer  whether  sufficient  for  dissolution,  96. 
GEORGIA, 

injunction  in,  17,  43,  54  n. 

dissolution  of  injunction  in,  84,  123. 

bond  in,  55  n. 
GOOD-WILL, 

sale  of,  injunction  in  case  of,  361, 365. 

of  partnership,  sale  of,  injunction  in  case  of,  414. 
GOVERNMENT, 

injunction  of  suit  in  case  of,  231. 
GRACE, 

injunction  is  of,  12, 13. 
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GRAVAMEN  OF  BILL, 

answer  to,  necessity  for  dissolution,  90. 

in  case  of  joint  defendants,  117. 
GROUNDS  OP  INJUNCTION,  8,  261,  380. 
GUARDIAN, 

injunction  in  case  of,  348. 

H. 

HARBOR, 

obstmction  of,  injunction  against,  273,  274. 
HEARSAY, 

denial  upon,  in  answer,  93. 
HIGHWAY, 

stopping  of,  injunction  against,  273,  274,  275. 
HISTORY 

of  the  injunction  of  judgments,  &c.,  152 
remedy  for  waste,  283. 
HOSPITAL, 

injunction  in  case  of,  272,  276. 
HUSBAND  AND  WIFE, 

injunction  in  case  of,  206,  343,  525. 

L 

ICE, 

injunction  as  to,  450. 
IGNORANCE, 

injunction  of  judgment  for,  154, 156, 167,  169. 
ILLEGAL  TRANSACTION, 

injunction  in  case  of,  18. 
ILLINOIS, 

damages  in  case  of  injunction,  69. 
IMMORAL  WORK, 

no  injunction  in  case  of,  395. 
IMPLIED 

estoppel,  injunction  in  case  of,  460. 

admission  in  answer,  97, 197. 

trust,  injunction  of  suit  in  case  of,  247. 
INCUMBRANCE 

on  land  purchased,  injunction  on  account  of,  305. 
INDIANA, 

notice  in,  49. 

injunction  in,  54  n.,  232. 


INDEX.  675 

INDICTMENT, 

iDJunctioD  in  case  of,  502. 
INDORSEE, 

delay  in  case  of,  effect  on  injunction,  26. 
INFANTS, 

answer  of,  upon  the  question  of  dissolution,  119. 

injunction  in  case  of,  347  and  n. 
INFORMATION, 

&c.,  whether  sufficient  for  injunction,  8,  28. 

answer  founded  on,  42. 

whether  sufficient  for  dissolution,  98. 

allegation  of,  in  bill  for  injunction  of  judgment,  196. 

against  a  corporation,  325  n. 
INHERITANCE, 

estate  of,  not  necessary  for  injunction  of  waste,  285. 
INJUNCTION, 

definition,  nature,  and  purposes  of,  1. 

and  prohMtton  distinguished,  3. 

is  a  preventive  remedy,  3.. 

must  be  in  its  nature  effectual,  4. 

provisional  or  perpetual,  6. 

miscellaneous  requisitions,  8. 

cases  and  subjects  for,  8. 

injury — continuing  injury ;  denial  of  title ;  amount,  9. 

the  right  must  be  clear,  10. 

but  it  is  a  question  of  discretion,  11. 

there  must  be  an  equitable  claim ;  qualifications  and  exceptions 
to  the  rule,  11. 

no  remedy  at  law,  15. 

remedy  as  affected  by  statute,  18. 

irreparable  injury — form  of  decree,  20. 

other  remedies  than  an  action  at  law,  21. 

whether  an  action  must  first  be  brought,  21. 

naked  legal  right,  21. 

injury — nature  and  degree,  22. 

laches — neglect  and  delay,  24. 

evidence,  26. 

writings,  27. 

answer  as  evidence,  27. 

affidavits,  27. 

courts  whose  proceedings  may  be  enjoined— practice  in  the  differ- 
ent States,  30. 

of  proceedings  in  chancery,  35. 

in  admiralty,  36. 
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INJUNCTION,  continued. 

foreign  courts,  37. 

pleadings,  38. 

form  of  injnnction,  42. 

successive  injunctions,  43. 

parties,  44. 

Commonwealth,  44. 

privilege,  45. 

private  and  public  injury,  45. 

joint  parties,  46. 

representatives  of  persons  deceased,  47. 

as  connected  with  specific  performance,  47. 

notice,  48. 

miscellaneous  points  of  practice,  51. 
INJURY, 

whether  special,  necessary,  45. 

necessary  to  injunction,  9. 

amount  of,  10. 

to  defendant  may  prevent  injunction',  15, 23. 
IN  PARI  DELICTO, 

effect  on  injunction,  13,  26. 
INSOLVENCY, 

effect  of,  on  injunction,  9,  22,  236,  280. 

denial  of,  whether  sufficient  for  dissolution,  100. 

in  case  of  waste,  286,  288,  289. 

whether  necessary  to  injunction  of  a  bank,  320,  322. 

in  case  of  executors,  Ac,  328,  329,  332  n.,  333. 
officers,  375. 
railroad,  433. 

landlord  and  tenant,  463,  465,  466. 
corporation,  542. 
INSOLVENTS, 

injunction  in  case  of,  337. 
INSPECTION  BY  COURT, 

in  case  of  copyright,  395. 
INSURANCE  COMPANY, 

injunction  of,  517,  523. 
INTERDICTION  OF  CIVIL  LAW,  2. 
INTEREST, 

whether  recoverable  in  suit  on  bond,  72. 
included  in  damages,  47. 
INTERPLEADER 

and  injunction,  6  n.,  200,  231,  241,  246. 

in  case  of  injunction  of  judgment,  164. 
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INTERPLEADER,  continued. 

by  auctioneer,  492. 
INTER  VENORS, 

in  connection  with  dissolution,  120. 
IRREPARABLE  INJURY, 

whether  injunction  requires,  2,  9,  20,  23. 

allegation  of,  20,  39. 

to  defendant,  23. 

may  be  ground  for  refusing  to  dissolve  an  injunction,  88,  90,  91. 

question  of,  upon  the  point  of  dissolution,  106. 

in  case  of  nuisance,  270,  271,  272. 

trespass,  279,  281. 

waste,  283,  288, 289,  290. 

corporation,  314. 

partnership,  370. 

land,  458. 

negotiable  instrument,  501. 

J. 

JOINDER 

of  parties  in  case  of  injunction,  46. 
JOINT 

injunction  bond,  64. 

parties,  dissolution  in  case  of,  102,  111,  116. 

answer  of,  dissolution  upon,  120, 122. 

sureties,  dissolution  in  case  of,  126. 

violation  of  injunction  in  case  of,  143. 

injunction  of  suit  against,  231,  232. 
and  private  creditors,  in  case  of  partnership,  356. 
tenants,  injunction  in  case  of,  372. 
owners  of  patent,  injunction  in  case  of,  402,  404. 
parties,  in  case  of  trade-mark,  407. 
JUDGMENT, 

and  execution,  injunction  of,  152,  523,  534, 537, 538,  539,  540,  541. 
history  of  the  doctrine,  152. 
inequitable  judgment,  154. 
special  grounds  must  appear,  155. 
amount,  as  affecting  injunction,  159. 
form  of  decree,  160. 
judgment  in  another  State,  160. 
terms  of  injunction,  162. 
successive  injunction,  164. 
question  of  time,  164. 
37 


578  INDBX. 

JUDGMENT,  continued, 

laches — neglect,  delay,  Ac,  25, 165. 

pleadings,  167. 

exceptions  to  the  strict  rale,  167. 

surprise,  as  ground  of  injunction,  25, 168. 

accident,  mistake,  Ac,  171. 

fraud,  171. 

consideration  of  judgment,  174. 

formal  errors,  174. 

default,  176. 

confession,  177. 

warrant  of  attorney,  180. 

appearance,  180. 

compromise,  181. 

award,  181. 

new  evidence,  181. 

injunction  in  part,  182. 

payment,  185. 

bankruptcy,  188. 

set-off,  189. 

estoppel,  191. 

pleadings,  196. 

parties,  197. 

appeal,  202. 

jury,  202. 

jurisdiction,  202. 

death  of  party,  202. 

title  to  property,  203. 

surety,  111. 

trust,  206. 

miscellaneous  cases,  206. 

injunction  of  execution,  208. 

whether  iiijunction  bond  operates  as  a,  64, 555. 

injunction  of,  damages  upon,  72. 

dissolution  of  injunction  of,  80, 127. 

damages,  upon  dissolving  injunction  of,  136, 139, 140. 

and  decree,  injunction  in  case  of,  158. 

and  execution,  distinction  as  to  injunction  of,  198. 

confession  of,  injunction  in  case  of,  232,  248,  249,  257. 

against  executor,  injunction  of,  331. 

relief  of  surety  from,  by  injunction,  350. 
JURAT, 

in  bill  for  injunction,  40. 

form  of,  as  affecting  dissolution  of  injnnction,  80. 
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JUEISDICTION, 

in  insolvency,  injnnction  for  want  of,  338. 
JURY, 

trial,  as  affected  by  injunction,  51,  66,  202. 
in  case  of  paten^,  399. 
JUSTICE, 

injunction  depends  on  considerations  of,  11. 

K. 

KENTUCKY, 

injunction  bond  in,  59. 
dissolution  of  injunction  in,  85,  111  n. 
damages  in,  upon  dissolution,  135  n. 
injunction  of  judgment  in,  162  n. 

L. 

LACHES, 

as  affecting  injunction,  24, 305,  550. 

dissolution  of  injunction,  110, 127. 

in  case  of  waste,  effect  on  injunction,  288,  290. 
LAND, 

dissolution  of  injunction  in  case  of,  78. 

injunction  of  judgment  relating  to,  203. 

purchase-money  for,  injunction  in  case  of,  209. 

-owner,  injunction  of,  against  railroad,  270, 426. 

taking  of,  injunction  against,  309,  550,  551. 

damages,  in  case  of  street,  417. 

sale  of,  injunction  in  case  of,  489. 
LANDS, 

injunction  in  case  of,  457. 

questions  of  title,  457. 

covenants  of  warranty,  459. 

estoppel,  460. 

lease — covenants,  461. 

mode  of  occupation,  462. 
•  loss  by  fire,  463. 

insolvency  of  tenant,  463. 

repairs,  464. 

distress  and  other  proceedings  for  recovery  of  rent,  464. 

waste,  466. 

miscellaneous  points,  467. 

mortgage — sale,  ejectment,  and  foreclosure  by  mortgagee,  469. 

waste,  471. 
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LANDS,  continued. 

miscellaneous  points ;  fraud,  Ac,  473. 

effect  of  foreclosure  upon  the  mortgage  debt ;  whether  an  action 
lies  for  the  balance ;  whether  the  foreclosure  is  thus  opened,  476. 

points  of  practice ;  receiver ;  sale ;  appeal,  480. 
LANDLORD 

and  tenant,  injunction  in  case  of,  461. 
LAW, 

trial  at,  whether  necessary  for  injunction,  7. 

remedy  at,  whether  a  bar  to  injunction,  15. 

and  equity,  as  affecting  injunction,  21,  22. 
LEASE, 

injunction  in  case  of,  461. 

by  plan,  injunction  in  case  of,  504. 
LEGISLATION, 

injunction  in  case  of,  318,  419,  528. 
LETTERS, 

injunction  in  case  of,  396,  397. 
LICENSE, 

estoppel  by,  injunction  in  case  of,  254. 

conditional,  in  case  of  patent,  injunction  in  case  of,  404. 
LIFE-ESTATE, 

injunction  in  case  of,  348. 
LIGHTS, 

obstruction  of,  injunction  against,  275,  276,  439. 
LIMITATIONS, 

statute  of,  as  affecting  dissolution  of  injunction^  100. 

injunction,  334,  520,  523,  534. 
of  suit,  248. 
LITERAL, 

answer,  insuflScient  to  dissolve  injunction,  95. 
LITIGATION, 

injunction  to  prevent,  243,  270. 

during  (see  Appendix), 
LOAN  BY  TOWN, 

injunction  against,  315. 
LOUISIANA. 

damages  in,  70,  137  and  n. 

M. 

MALICIOUS  INJUNCTION, 

remedy  for,  74,  75. 
MANDAMUS, 

as  to  dissolution  of  injunction,  82. 
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MANDAMUS,  continued. 

iDJunctioD  in  case  of,  224,  503. 
MANUSCRIPTS, 

iojanctioQ  in  case  of,  396. 
MAP, 

copyrig^ht  in,  393. 
MARRIAGE  OF  INFANT, 

injanction  in  case  of,  347. 
MARSHALLING 

of  assets,  injunction  as  connected  with,  326. 

of  securities,  injanction  as  connected  with,  541. 
MARYLAND, 

injunction  in,  41,  52  n. 

bond  in,  55,  58. 

evidence  in,  as  to  dissolution,  92  n. 

injunction  of  judgment  in,  163. 
MASSACHUSETTS, 

injunction  in,  6  n. 
MASTER 

and  servant,  injunction  ip  case  of,  340. 

reference  to,  in  case  of  copyright,  395. 

in  chancery,  injunction  by,  538. 
MEASURE  OF  DAMAGES, 

upon  bond,  69,  136. 
MICHIGAN, 

dissolution  in,  85. 

injunction  of  suit  in,  232,  243  n. 
MILITARY  OFFICER, 

injunction  in  case  of,  378. 
MILL, 

injunction  in  case  of,  375,  448.    (See  Watercourse,  Easement.) 

injury  to,  by  draining,  injunction  of,  512. 

damages  in  case  of,  73. 

injunction  in  case  of,  when  estopped.  254. 

and  railroad,  injunction  in  case  of,  425. 
MINE, 

injunction  in  case  of,  467,  527,  551. 
MINING, 

injunction  in  case  of,  288,  551. 

stream,  injunction  in  case  of,  446,  453. 
MISCONDUCT  OF  PARTNER, 

injunction  for,  367. 
MISJOINDER, 

effect  of,  41,  46  n. 
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MISJOINDER,  continued. 

in  connection  with  dissolation,  119. 
MISNOMER, 

effect  of,  41. 
MISREPRESENTATION, 

dissolving  of  injunction  obtained  bj,  78. 

in  sale  of  land,  injunction  for,  250. 
MISSISSIPPI, 

damages  in,  136  n. 
MISSOURI, 

dissolution  of  injunction  in,  82. 

damages  in,  136  n. 

injunction  of  judgment  in,  207. 
MISTAKE, 

injunction  of  judgment,  for,  154, 156, 165. 
execution,  171, 183. 
suit,  257. 

a  ground  of  injunction,  266. 

correction  of,  no  injunction  against,  267. 
MODE 

of  using  a  lawful  right,  injunction  to  restrain,  14. 
MONOPOLY, 

injunction  in  case  of,  315  n. 
MORTGAGE, 

injunction  in  case  of,  9,  224,  469,  525, 530, 539, 551.  (See  Lamds,) 

parties  to  bill  for  injunction  in  case  of,  120. 

injunction  of  suit  concerning,  237,  253. 
waste,  in  case  of,  285. 

usurious,  injunction  in  case  of,  292. 

injunction  against  removal  in  case  of,  301. 

on  land  purchased,  injunction  in  case  of,  305. 

and  surety,  for  the  same  debt,  injunction  in  case  of,  353. 
MOTION, 

dissolution  of  injunction  on,  83. 

for  attachment  in  case  of  violation,  form  of,  145. 
MULTIPLICITY  OF  SUITS, 

injunction  against,  270.    (Se^  Litigation,  Suits.) 
MUTUAL  ACCOUNTS, 

injunction  of  judgment  in  case  of,  193. 

contracts,  injunction  in  case  of,  482. 

N. 

NAME, 

injunction  against  use  of,  413. 


INDEX.  588 

NAVIGATION, 

inj  unction  of,  what  is  a  violation,  147. 

obstruction  of,  injunction  against,  425. 
NECESSARY, 

injunction  must  be,  4,  7,  9.  ^ 

NEGATIVE 

and  affirmative  contracts,  injunction  in  case  of,  483. 
NEGLIGENCE, 

no  injunction  of  judgment  in  case  of,  155, 156, 166, 167, 169, 173, 
t  177, 196. 

NEGOTIABLE  INSTRUMENTS, 

injunction  in  case  of,  494. 
NEGOTIATION 

of  notes,  &c.,  by  partner,  injunction  of,  368. 
NEW 

trial,  after  judgment,  154  n.,  1 58. 

evidence,  injunction  of  judgment  for,  181. 

trial  and  injunction,  costs  in  case  of,  217. 
motion  for,  injunction  of,  225. 

matter  in  answer,  dissolution  in  case  of,  100, 107. 

party  in  case  of  patent,  402. 
NEW  JERSEY, 

notice  in,  48. 

injunction  of  judgment  in,  162. 
suit  in,  228. 
NEWSPAPERS, 

rival,  injunction  in  case  of,  362. 
NEW  YORK, 

injunction  in,  38  and  n.,  44,  52  n. 

notice  in,  48. 

affidavits  in,  50. 

security  in,  57,  58,  59,  60. 

dissolution  in,  106, 109,  123, 124. 

injunction  of  judgment  in,  163. 

suit  in,  228,  233,  242  n. 
NONSUIT, 

when  dissolution  of  injunction  is,  103. 
NORTH  CAROLINA, 

dissolving  of  injunction  in,  109. 

injunction  of  judgment  in,  162,  165. 
NOTE, 

suit  on,  injunction  of,  253. 

secured  by  mortgage,  injunction  of,  470. 


584  INDEX. 


•J* 


in  case  of  injunction,  48,  531, 533,  534,  535, 540,  542,  249, 550, 554. 

dissolution  for  want  of,  81. 

of  motion  to  dissolve,  110. 

in  connection  with  dissolution,  124. 

of  injunction,  in  connection  with  the  question  of  violation,  142, 
149,  150. 

injunction  of  judgment  for  want  of,  169, 170, 176. 

in  case  of  injunction  against  corporation,  307. 

in  case  of  inj  a  notion  against  bank,  320. 

to  agent,  of  injunction,  341  n. 
NOVELTY  OF  PATENT, 

whether  injunction  requires,  399,  400. 
NUISANCE, 

remedy  at  law  for,  prevents  injunction,  16. 

injunction  of,  269,  518,  527. 

general  jurisdiction  of  chancery,  269. 

restrictions,  270. 

public  nuisance,  273. 

abdtemerU  and  injunction,  278. 

case  of  equestrian  statute,  505. 

information  against,  527. 


0. 

OATH 

of  plaintiff  in  case  of  injunction,  26,  29. 

in  connection  with  dissolution,  112. 

of  corporation,  in  reference  to  dissolution,  324  n. 
OBSTRUCTION  OF  NAVIGATION, 

injunction  of,  425. 
OFFICER, 

sale  by,  after  injunction,  143. 

injunction  against,  violation  of,  151. 

suit  against,  injunction  of,  258. 
OFFICERS 

of  corporation,  answers  of,  325  n. 

iig unction  in  case  of,  374,  524,  548. 
OHIO, 

injunction  in,  36,  39, 162  n. 
OMISSION 

in  allegations  for  injunction,  39. 
OPENING 

of  foreclosure,  by  action  for  debt,  476. 
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OPINION, 

answer  upon,  whether  sufficient  for  dissolution,  90. 
ORDER, 

and  writ,  of  injunction,  42,  521,  552. 

for  publication,  49. 

for  dissolution  in  vacation,  83. 
ORIGINALITY, 

injunction  as  depending  on,  392,  399,  400. 
ORPHANS'  COURT, 

injunction  in  case  of,  327  and  n.,  335. 

P. 

PAROL  LICENSE 

as  to  watercourse,  injunction  in  case  of,  447. 
PART  PAYMENT, 

injunction  of  judgment  for,  182. 
PARTIAL  DISSOLUTION 

of  injunction,  104, 116. 
PARTY 

and  court,  distinction  between,  as  to  injunction,  235  and  n. 

to  injunction  against  corporation,  323. 
in  case  of  agency,  340. 

husband  and  wife,  346. 
tax,  388. 

-walls,  injunction  in  case  of,  443. 

to  suit,  whether  an  injunction  lies  only  against,  490. 
PARTIES 

to  injunction,  44,  307,  552. 
bond,  61,  64. 

in  reference  to  dissolution,  116. 

to  bill  for  injunction  of  judgment,  197. 

to  injunction  of  execution,  218. 

suit,  231. 

description  of,  in  injunction,  260. 
PARTNERSHIP, 

execution  in  case  of,  dissolving  of  injunction  of,  130. 

injunction  in  case  of,  144,  519. 

of  infant,  injunction  in  case  of,  347  n. 

trade-mark  in  case  of,  409. 

disclosure  of  secrets  in  case  of,  412. 

breach  of  contract  in  case  of,  injunction  against,  414. 

covenants,  injunction  in  case  of,  486. 
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PARTNERS 

and  others  jointly  interested,  as  parties  in  case  of  injunction,  356. 

general  remark,  356. 

application  of  partnership  property  to  private  debts,  356. 

dissolution  of  partnership,  360. 

unauthorized  competition  in  business,  361. 

breach  of  covenant,  365. 

misconduct  of  one  partner,  367. 

collusion  ;  negotiation  of  bill  and  notes,  368. 

allegations  of  the  bill,  369. 

miscellaneous  points,  370. 

parties  jointly  interested — ^tenants  in  common,  372. 
PAST  INJURIES, 

injunction  for,  22. 
PATENT 

(land),  injunction  against,  26,  242,  246. 
PATENTS, 

injunction  in  case  of,  34,  399. 

and  trade-marks,  distinction  between,  408. 
PAYMENT 

into  court  in  case  of  judgment,  dissolution  in  case  of,  127. 

execution,  130. 

of  judgment,  dissolution  in  case  of,  129. 

injunction  on  account  of,  162, 185. 

plea  of,  injunction  against,  229. 

into  court,  injunction  of  suit  upon,  248. 

voluntary,  no  injunction  in  case  of,  266. 

set  up  in  answer,  dissolution  for,  100. 
PENALTY, 

whether  an  injunction  can  be  had  in  case  of,  17. 

of  injunction  bond,  liability  for,  70. 
PENNSYLVANIA, 

injunction  in,  13,  42. 

notice  in,  48. 

bond  in,  55  n. 

equity  jurisdiction  in,  418. 
PERPETUAL, 

injunction,  6. 

notice  in  case  of,  48. 
PERPETUATING  OF  INJUNCTION,  113. 
PEW, 

injunction  in  case  of,  319. 
PLAN, 

appropriation  of  land  by,  injunction  in  case  of,  445,  455. 
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PLAN,  continued. 

accompanying  lease,  injunction  in  case  of,  504. 
PLEA, 

dissolution  upon,  83,  87. 
PLEADINGS, 

in  case  of  injunction,  38. 

in  suit  on  bond,  65. 

npon  injunction  of  judgment,  167, 196. 
POSITIVE 

and  negative  injunctions,  4. 
POSSESSION, 

injunction  for,  150,  294,  525,  532,  539. 

of  watercourse,  injunction  in  case  of,  450. 

injunction  for,  in  case  of  mortgage,  473. 
POWER  OF  SALE, 

injunction  in  caso  of,  530. 
PRACTICE, 

in  reference  to  dissolution,  108. 
PRAGMATIC  TRESPASSERS, 

after  injunction,  143. 
PREVENTIVE, 

injunction  is,  3. 
PRIEST, 

injunction  in  case  of,  376. 
PRINCIPAL  AND  AGENT, 

injunction  in  case  of,  340. 
PRIVATE 

and  public  rights,  injunction  in  case  of,  45. 

nuisance,  injunction  in  case  of,  273,  311,  315  n. 

creditors,  in  case  of  partnership,  injunction  against,  356. 
PRIVILEGE, 

injunction  in  case  of,  45,  389. 

dissolution  in  case  of,  120. 
PROHIBITION  AND  INJUNCTION,  3. 
PROOF  OF  INJUNCTION  BILL,  8. 
PROPERTY 

in  unpublished  letters,  396,  397. 
PROVISION  FOR  WIFE, 

injunction  to  enforce,  345. 
PROVISIONAL  INJUNCTION,  6. 
PUBLIC 

property,  injury  to,  injunction  for,  23. 

and  private  rights,  injunction  in  case  of,  45. 

nuisance,  injunction  for,  273,  311,  315  n. 
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PUBLIC,  continued. 

officers,  iDJunction  in  case  of,  374. 

use,  appropriation  of  lands  for,  injunction  in  case  of,  445. 
works,  injunction  in  case  of,  528. 
PURCHASE-MONEY 

for  lands,  injunction  of  judgment  for,  203. 

execution  for,  209. 
injunction  of  suit  for,  227,  249. 

in  case  of,  304,  305,  459. 
mortgage  for,  injunction  of,  470. 

Q. 

QUAY, 

injunction  in  case  of,  425. 
QUO  WARRANTO 

and  injunction,  377,  379  n.,  389,  418,  516,  524,  529 
QUIA  TIMET,  389. 

R. 

RAILROAD  AND  BRIDGE, 

injunction  in  case  of,  527. 
RAILROADS, 

estoppel  of  injunction  against,  14, 144. 

injunction  in  case  of,  17, 18,  417,  517,  518,  519,  521,  533,  539. 
dissolution  of,  in  case  of,  140. 

general  rules  and  practice,  416. 

nature  of  the  charter,  419. 

judgment  of  other  tribunals ;  commissioners,  &c.,  419. 

conflicting,  420. 

conflict  of,  with  other  privileges  ;  roads,  bridges,  millB,  &c.,  423. 

taking  of  land  for,  426. 

exceeding  the  authority  of  the  charter,  429. 

stockholders  of;  dividends,  &c. ;  bondholders ;  contractors  with, 
430. 

insolvency  of,  433. 

land  damages  in  case  of,  229. 

taken  for,  injunction  of  suit,  247. 

injury  to  land  by,  270. 

whether  a  nuisance,  277. 

land  of  tenants  in  common  taken  for,  373. 

contracts,  injunction  in  case  of,  487. 
REAL  PROPERTY, 

injunction  in  case  of.    (See  Lands.) 
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REAL  PROPERTY,  continued. 

injunction  of  suit  concerning,  246. 
RECEIPTOR, 

injunction  of  judgment  in  case  of,  188. 
REOEIYER, 

and  injnnction,  39,  53,  151,  225,  227. 

dissolution  of  injunction,  122, 141. 
in  foreign  suit,  injunction  in  case  of,  236. 
in  case  of  fraud  against  creditors,  262,  263. 
executor,  &c.,  330. 
partnership,  360,  369,  370. 
in  case  of  sale  of  a  good-will,  415. 
railroad,  420. 
REINSTATING  OF  INJUNCTION,  537. 
RELEASE 

of  errors  and  injunction,  51,  206,  534,  538,  553. 
in  injunction  of  suit,  259. 
RELIGIOUS  SOCIETY, 

injunction  in  case  of,  319. 
REMAINDER, 

injunction  in  case  of,  348. 
REMEDIAL, 

injunction  is,  51. 
REMEDIES, 

other  than  an  action,  whether  an  injunction  is  barred  by,  21. 
REMEDY 

at  law,  whether  injunction  in  case  of,  15,  211,  226,  244. 
in  case  of  execution,  211. 

trespass,  whether  an  injunction  lies  in  case  of, 
279. 
on  injunction  bond,  64,  65. 
adequate,  in  case  of  taxes,  386. 
REMOVAL 

of  dam  enjoined,  147. 
of  property,  injunction  against,  294. 
of  crop  by  tenant,  injunction  of,  466. 
RENT, 

injunction  as  to,  466,  467.    (See  Lease,) 
REPLEVIN 

bond,  dissolution  of  injunction  in  case  of,  140. 
injunction  of  judgment  in  case  of,  200. 
against,  252. 
REPLICATION, 

dissolution  in  case  of,  101. 
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REPRESENTATIVES, 

answer  of,  dissolution  npon,  122. 
RES  JUDICA  TA, 

injanction  in  case  of,  192. 
RESPONSIVE, 

answer  must  be,  for  dissolution  of  injunction,  93,  94, 100. 
RESTITUTION 

in  case  of  violation  of  injanction,  146. 
RESTRAINT  OF  TRADE, 

contract  in,  482  and  n. 
RETAINING  OF  INJUNCTION,  116. 
RETURN  OF  OFFICER, 

injanction  in  case  of,  175, 176. 
REVIVAL 

of  injanction,  113. 

of  suit  in  case  of  death,  after  injanction,  121. 
RIGHT 

exercised  in  an  unlawful  mode,  injanction  in  case  of,  14. 
RINGING  OF  BELLS, 

injanction  of,  270,  507. 
RIVAL  RAILROADS, 

injanction  in  case  of,  420. 
ROADS, 

injanction  in  case  of,  416. 
ROUTE  OF  RAILROAD, 

injanction  as  to,  429,  430. 

S. 

SAILING  OF  SHIP, 

injanction  against,  373. 
SALE,  548,  552. 

by  agent,  injanction  against,  341. 

by  plan,  injanction  in  case  of,  445,  455. 

by  mortgagee,  injanction  in  case  of,  469,  470,  471,  530. 

on  execution,  after  dissolution  of  injanction,  131. 

of  lands,  injanction  in  case  of,  489. 

by  officer,  after  injunction,  143. 

injunction  against,  how  violated,  148. 

in  violation  of  contract,  488. 
SCHOOL, 

injunction  in  case  of,  318,  541. 
SCIRE  FA  CIAS 

on  injunction  bond,  65  n. 
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SCOTLAND, 

snit  in,  injunction  of,  237,  238,  239. 
SECONDARY  PBOCESS, 

injunction  is,  12. 
SECRETS, 

injunction  against  disclosure  of,  412. 
SECURITY 

in  case  of  injunction,  55,  526,  531,  532.  533,  534,  549,  553. 

for  debt,  injunction  of  suit  in  case  of,  224,  231. 

for  rent,  injunction  in  case  of,  465. 

on  appeal,  529. 
SEPARATE  PROPERTY  OP  WIFE, 

protection  of,  343. 
SEQUESTRATION 

for  violation  of  injunction,  417. 
SERVICE 

of  injunction,  536. 

allegation  of,  40. 
against  bank,  323. 

corporation,  324. 
on  agent,  341  n. 
SET-OFF 

to  judgment,  dissolution  in  case  of,  127. 
injunction  for,  189, 193. 

injunction  of  suit  for,  252. 

in  case  of  husband  and  wife,  345. 

distress,  injunction  for,  464,  466. 
SLAVES, 

injunction  in  case  of,  300. 
SHIP, 

sailing  of,  injunction  against,  373. 
SMALLPOX, 

hospital  for,  injunction  as  to,  276. 
SOUTH  CAROLINA, 

injunction  in,  54  n. 

against  conveyance,  230  n. 

bond,  &c.,  in,  55  n. 
SPECIAL  INJUNCTION,  6,  8. 
SPECIFIC  PERFORMANCE 

and  injunction,  47,  226,  489. 

distinction  between,  and  injunction,  as  to  insolvency,  463. 
STALE  CLAIM, 

injunction  in  case  of,  527. 
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STATE, 

court  of  one,  may  enjoin  snit  in  another,  235  and  n. 
and  U.  S.  courts,  jurisdiction  of,  in  bankruptcy,  337. 
whether  a  party,  535. 
injunction  for,  539. 

of  suit  in  case  of,  231. 
court,  injunction  from,  33,  34. 
STATES, 

injunction  between,  159. 
STATUTE 

of  limitations,  as  affecting  the  dissolution  of  injunctions,  100. 
of  limitations,  injunction  of  suit  for,  248. 
jurisdiction  by,  in  equity,  limitation  of,  222. 
effect  of,  on  injunction,  18,  54,  334,  387. 
privilege,  injunction  to  protect,  389. 
STOCK, 

injunction  against  transfer  of,  301. 
STOCKHOLDER, 

injunction  by,  307,  314.  430,  525. 
STOPPAGE  IN  TRANSITU, 

and  injunction,  297. 
STRANGER, 

whether  a  judgment  can  be  enjoined  by,  198. 
STREET, 

appropriation  for,  injunction  against,  454,  455. 
injunction  in  case  of,  19,  511. 
and  railroad,  injunction  in  case  of,  426. 
SUBPCENAS 

in  case  of  injunction,  50. 
SUBSCRIPTION 

to  corporation,  injunction  in  case  of,  324,  430,  431,  433. 
SUBSTANTIAL, 

answer  must  be,  for  dissolution,  96. 
SUCCESSIVE 

injunctions,  43, 114, 123, 164,  531,  535,  543,  553,  555,  556. 
executions,  injunction  of.  213,  218. 
SUITS, 

injunction  of,  220.  526,  530,  537,  542,  554. 

general  jurisdiction,  220. 

statutory  jurisdiction,  222. 

and  judgments,  distinction  between,  222. 

grounds  of  interference  with,  222. 

in  Chancery,  226. 

defence  at  law  prevents  the  injunction  of,  226. 


INDEX*  693 

SUITS,  continued. 

injanction  of  inequitable  evidence,  229. 

in  aid  of,  229. 
parties  to  injanction,  231. 
terms  of  injanction,  232. 
injanction  and  discovery,  233. 
foreign,  injunction  of,  234. 
in  other  courts,  injunction  of,  241. 
injanction  in  restraint  of  litigation,  243. 

as  affected  by  amount,  246. 
relating  to  real  property,  injunction  of,  246. 
injunction  of,  replevin,  252. 
setK)ff,  252. 
estoppel,  253. 
fraud,  255. 
mistake,  257. 
officers,  258. 
executors,  258. 
appeal,  259. 
practice,  259. 
injanction  of,  dissolution  of,  132. 

in  case  of  partnership,  359. 
SUMMARY, 

judgment  on  injanction  bond,  66. 
SUPERSEDEAS  AND  INJUNCTION,  186. 
SUPPLEMBNTAL  BILL, 

in  case  of  injunction  of  suit,  259. 

patent,  402. 
injunction  on,  43, 46,  49,  67,  74. 
dissolution  in  case  of,  115. 
SUPPORT, 

right  of,  injunction  as  to,  270. 
SURETY 

in  injunction  bond,  53,  63. 

defence  of,  63,  65,  531. 
rights  of,  in  case  of  dissolution,  126, 128. 
injunction  of  judgment  in  case  of,  205. 
execution  in  case  of,  217. 
suit  in  case  of,  256. 
injunction  in  case  of,  333,  350,  553. 
SURPRISE, 

judgment  by,  injunction  of,  25, 156, 160, 165, 168. 
execution  by,  injunction  of,  211. 

38 
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SURRENDER, 

of  lease,  injiuictioD  in  case  of,  467. 

T. 

TAX, 

injnnction  in  case  of,  23,  316,  383,  525,  539, 541. 
TEMPORARY  INJUNCTION,  6  n. 
TENANT 

for  life,  injunction  in  case  of,  348. 
in  common,  injunction  in  case  of,  372. 
TENNESSEE, 

dissolution  of  injanction  in,  85. 
TERMS 

of  injunction,  556. 
of  enjoining  judgment,  162. 
suit,  232,  251. 
TEXAS, 

injunction  in,  54  n. 
bond  in,  65  n.,  66. 
dissolution  in,  125, 13Q. 
damages  in,  134, 136  n. 
injunction  of  judgment  in,  161  n.,  186,  207. 
execution  in,  217,  218. 
in  aid  of  suit,  229. 
TIMBER, 

waste  in  cutting  of,  286,  289. 
TIME 

of  issuing  injunction,  54,  527. 

determines  its  merits,  8. 
as  affecting  the  dissolution  of  injunctions,  110, 112. 
injunction  of  judgment,  164. 
a  patent,  399,  401. 
watercourse,  450,  453. 
TITLE, 

question  of,  in  case  of  copyright,  392  and  n. 

watercourse,  449. 
injunction  as  to,  9,  303,  458,  489,  550. 
allegation  of,  in  bill  for  injnnction,  40. 
injunction  of  judgment  for  defect  of,  203. 

execution  upon  question  of^  215,  218. 
defect  of,  injunction  of  suit  for,  249. 
question  of,  in  case  of  nuisance,  271. 

waste,  287. 


INDEX.  695 

TOLL-BRIDGE 

and  railroad,  mjnnction  in  case  of^  424  and  n.,  437. 
TOWN, 

injunction  in  case  of,  315. 
TRADE, 

injunction  in  case  o^  525. 
TRADE-MARKS, 

injunction  in  case  of,  405,  525. 
TRANSFER  OP  STOCK, 

i^jonction  of,  301. 
TREES, 

waste  in  catting  of,  286,  289. 
TRESPASS, 

injunction  of,  279. 

and  waste,  compared,  as  to  injunction,  287  and  n. 

irreparable  injury,  281. 

dissolving  of  injunction,  282. 
TRIAL, 

mode  of,  in  case  of  copyright,  395. 
TRIBUNAL  IN  RAILROAD  QUESTIONS,. 419. 
TRUST, 

injunction  in  case  of,  380. 

of  judgment  in  case  of,  206. 
execution,  in  case  of,  209. 
foreign  suit  concerning,  236. 

whether  injunction  of  suit  authorized  by,  246,  247,  249. 

in  case  of  executors,  &c.,  326  n.,  329. 
husband  and  wife,  345. 
infants,  347. 
TRUSTEE, 

injunction  in  case  of,  378. 
TURNPIKE, 

injunction  in  case  of,  416. 

and  railroad,  injunction  in  case  of^  423. 

U. 

UNITED  STATES  COURT, 
injunction  from,  33. 

and  State  courts,  jurisdiction  of,  in  bankruptcy,  337. 
notice  in,  49,  50. 
security  in,  58. 
bond  in,  60. 
damages  in,  60. 
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UNPUBLISHED  MANUSCRIPTS, 

inj  unction  in  case  of,  396. 
USELESS  LITIGATION, 

i^jnnction  of,  243. 
USURY, 

injunction  in  case  of,  12,  57,  65,  292,  352. 
of  judgment  for,  185,  200. 
execution,  211. 

V. 

VACATION, 

dissolution  of  injunction  in,  84,  85, 113  and  n. 

order  in,  546,  554. 
VARIANCE  IN  INJUNCTION,  260. 
VERIFICATION  BY  ONE  PLAINTIFF,  47. 
VEXATIOUS  LITIGATION, 

injunction  of,  243. 
VIOLATION  OF  INJUNCTION,  42, 142. 

conformity  of  tbe  injunction  and  the  bill,  142. 

when  an  injunction  takes  effect,  142. 

advice  of  counsel,  143. 

parties  bound,  143. 

officers,  143. 

joint  parties,  143. 

plaintiff  must  show  an  interest,  144. 

attachment  for  violation — course  of  proceeding,  145. 

commitment,  146. 

restoration  of  property,  146. 

writ  of  assistance,  147. 

abatement,  147. 

motion  for  dissolution,  147. 

waiver,  147. 

what  constitutes  a  violation — ^notice,  147. 

in  case  of  city,  318. 

copyright,  395. 
patent,  403. 

penalty  for,  144,  526,  531,  532,  535,  538,  541. 
VIRGINIA, 

dissolution  in,  114, 124. 

vom 

proceedings,  whether  liable  to  injunction,  19,  249. 

injunction,  bond  in  case  of,  56. 

deed,  whether  injunction  in  case  of,  249. 
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VOTE, 

injunction  against,  318. 

W. 

WAIVER 

of  irregnlarity  by  answer,  87. 
WARRANT  OF  ATTORNEY, 

judgment  by,  injunction  of,  180. 
WARRANTY, 

injunction  in  case  of,  17,  304,  459,  471,  548. 

parties,  46. 
of  judgment  in  case  of,  203. 
suit  in  case  of,  249. 
WASTE, 

injunction  for,  2,  9,  283,  516,  517,  518,  526,  529,  534.  540,  .541. 

and  trespass,  compared  as  to  injunction,  287  and  n. 

by  executor,  &c.,  injunction  for,  330. 

in  case  of  lease,  injunction  for,  466. 

mortgage,  injunction  for,  471. 
for  years,  473. 
by  mortgagee,  473. 

by  purchaser,  injunction  against,  492. 
WATER, 

injunction  in  case  of,  14, 16,  25. 

diversion  of,  injunction  in  case  of,  446.  . 
WATERCOURSE, 

injunction  in  case  of,  21,  24,  552. 
WAY, 

injunction  in  case  of,  550.     (See  EdsemerU,) 
WHARF, 

injunction  in  case  of,  425. 
WISCONSIN, 

security  in,  57. 
"WITHOUT  IMPEACHMENT,"  &c., 

effect  of  clause  upon  injunction,  284. 
WRIT 

and  order  of  injunction.  42. 

in  New  York,  521  and  n. 

of  injunction,  532,  541,  543,  547,  555. 
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